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CASES. 


ADJUDGED   IN 


THE  COURT  OF  CHANCERY. 


STATE   OF   NEW  .TERSEY. 

DECEMBER  TERM,  1846. 


OLIVER  S.  HALSTEAD,  CHANCELLOR. 


THE   AMERICAN    LIFE   AND   FIRE  INSURANCE  AND   TRUST 
COMPANY  v.  PETER  M.  RYERSON. 

1.  When  a  mortgage  is  foreclosed  for  default  of  payment  of  an  installment, 
the  residue  of  the  money  not  being  due,  the   whole   premises  will  not  be 
directed  to  be  eold  unless  a  necessity  for  such  a  course  exists ;    and  when  in 
such  a  case  a  decree  has  been  entered  for  the  sale  of  the  whole  premises,  the 
court  will,  in  its  discretion,  regulate  the  process  of  execution  under  the  decree. 

2.  A  borrowed  money  of  B  on  an  agreement,  making  it  payable  in  install- 
ments, and  gave  his  notes  for  the  payment  of  the  installments,  and  a  decree 
in  this  court  against  A  was  assigned  to  B  as  collateral  security  for  the  pay- 
ment of  the  notes.     The  decree  assigned  was  general,   that  the  mortgaged 
premises  be  sold  to  pay  the  whole  sum  mentioned  in  the  decree,  and   that  a 
fi.fa.  issue  for  the  sale  of  so  much  of  the  mortgaged  premises  as  would  be 
sufficient  to  pay  the  said  Bum.     The  mortgaged    premises  were   manifestly 
divisible.     An  installment  having  become  due,  the  sheriff  was  about  to  sell 
under  the  decree  to  raise  the  whole  sum.     He  was  restrained  by  order  of  the 
court.     And  subsequently,  on  a  motion  to  vacate  the  order,  it  was  held  that 
the  decree  could  be  used  only  so  far,  and  at  such  times  as  should  be  necessary 
to  enforce  the  performance  of  the  principal  agreement,  (the  agreement  on 
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which  the  money  was  borrowed  and  the  notes  given,)  and  in  the  same  way 
as  if  the  court  bad  been  asked  to  direct  process  of  execution  on  the  decree 
in  view  of  the  principal  agreement. 

3.  The  motion  to  vacate  the  order  was  denied,  and  a  sale  was  directed  of 
BO  much  of  the  mortgaged  premises  as  would  be  sufficient  to  pay  the  install- 
ment which  had  become  due. 


On  the  13th  October,  1840,  "The  American  Life  and  Fire 
Insurance  and  Trust  Company  "  filed  their  bill  against  Peter  M. 
Ryerson  and  wife,  and  others,  to  foreclose  a  mortgage,  dated 
July  10th,  1835,  given  by  Ryerson  and  his  wife  to  the  said  com- 
pany, to  secure  the  payment  of  a  bond  of  the  same  date,  given 
by  Ryerson  to  the  company,  conditioned  for  the  payment  of 
$20,000,  in  five  years  from  date,  with  interest,  payable  half 
yearly.;  with  a  provision  that  in  case  the  interest  should  at  any 
time  be  in  arrear  for  ninety  days,  the  whole  principal  should  be 
forthwith  paid.  Two  years' interest  was  due  when  the  bill  was 
filed.  To  this  bill  Ryerson  filed  an  answer,  on  the  24th  May 
1841,  setting  up  usury.  On  the  6th  of  July,  1842,  the  com- 
pany made  an  assignment  to  Patrick  McCauley,  Goo.  F.  Talman 
and  Anthony  Barclay,  in  trust,  &c. 

The  assignment  authorizing  two  of  the  trustees  to  act,  Barclay 
declined  accepting  the  trust;  McCauley  and  Talman  accepted. 
On  the  10th  of  October,  1844,  McCauley  and  Talman  and  "The 
American  Life  and  Fire  Insurance  and  Trust  Company  "  filed 
a  bill  called  an  original  bill  in  the  nature  of  a  supplemental  bill, 
stating  the  assignment,  &c.  To  this  bill  Ryerson,  on  the  5th 
of  March,  1845,  filed  an  answer,  setting  up  the  usury  again,  and 
.admitting  the  assignment  to  McCauley  and  Talman.  No  repli- 
•cation  to  this  answer  was  put  in.  No  future  proceeding  was  had 
in  the  cause  till  September  18th,  1845.  On  this  last-mentioned 
day  a  decree  was  entered  for  $21,000  and  costs  by  the  written  con- 
sent of  Ryerson,  stating  that  on  a  compromise  had  with  the  com- 
plainants he  had  agreed  to  withdraw  his  defence  and  consent  to 
a  decree  for  that  amount,  with  interest  from  September  6th, 
1845;  this  written  consent  being  signed  July  26th,  1845. 

At  this  point  of  time,  according  to  the  petition  of  Ryerson, 
on  which  the  motion  is  made,  the  following  facts  occurred.  The 

/  C* 

petition,  after  stating  that  the  lands  covered  by  the  said  mortgage 
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amount,  in  extent,  to  4500  acres, and  that  there  are  on  the  prem- 
ises a  forge,  grist  mill,  saw  mill,  several  farm  houses  and  dwell- 
ing houses  for  workingrnen;  and  that  he  had  commenced  build- 
ing a  furnace  on  the  premises  or  on  a  part  thereof;  and  that  it 
was  very  important  for  him  to  finish  the  furnace  and  commence 
making  iron;  sets  forth  that  the  bonds  of  the  said  "  The  Ameri- 
can Life  and  Fire  Insurance  and  Trust  Company  "  became  very 
much  depreciated,  and  that  he  found  he  could  buy  them  at  20  per 
cent,  of  their  par  value.  That  he,  therefore,  made  an  arrangement 
with  Talman.  (one  of  the  assignees  of  the  company,)  by  which 
Talman  agreed  to  take  the  bonds  of  the  company  for  £5000 
sterling  and  §400  in  cash,  in  payment  of  the  said  mortgage. 
That  having  made  this  arrangement,  he,  the  petitioner,  applied 
to  the  Greenwich  Bank  of  New  York  for  a  loan  of  money.  That 
the  said  Greenwich  Bank  then  held  a  claim  against  the  petitioner 
for  over  $8000  which  had  been  always  disputed  by  the  peti- 
tioner as  being  upon  a  usurious  consideration,  and  which  had 
never,  on  that  account,  been  presented,  and  which  the  said  bank 
considered  of  little  value,  and  which  they  had  before  that  time, 
and  then  also,  offered  to  the  petitioner  to  settle  for  §1000.  That 
when  he  applied  to  the  said  bank  for  a  loan  of  money,  as  afore- 
said, he  stated  to  the  bank  his  anxiety  to  get  the  furnace  com- 
plete and  in  operation  ;  and  that,  as  soon  as  he  could  do  so,  he 
would  be  in  the  receipt  of  money,  and  would  repay  them  the 
money  they  would  advance  him,  together  with  their  said  above- 
mentioned  claim.  That  he,  the  petitioner,  would  not  have  agreed 
to  pay  the  said  claim  except  for  the  consideration  stated  in  his 
petition,  and  which  he  considered  as  a  bonus  for  the  loan  and  in 
fact  a  usurious  consideration  for  the  same.  That  thereupon  the 
said  bank  and  the  petitioner  came  to  an  agreement  to  the  effect 
following:  that  the  bank  would  loan  the  petitioner  §12,000, 
and  Christian  E.  Delmold  should  lend  the  petitioner  $1500; 
and  that  out  of  this  money  the  petitioner,  or  the  bank  for  him, 
should  buy  up  the  said  bond  and  mortgage  of  the  American  Life 
and  Fire  Insurance  and  Trust  Company  as  before  agreed  upon, 
and  that  §4000  of  the  money  should  be  ( xpended  on  the  fur- 
nace which  the  petitioner  had  begun  to  build  as  aforesaid,  to 
complete  the  same.  That  the  petitioner  being  in  very  needy 
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and  embarrassed  circumstances,  and  looking  to  the  starting  of 
his  furnace  to  extricate  himself,  was  obliged  to  submit  to  such 
terms  as  the  said  bank  might  impose.  That  the  bank  re- 
quired— 1st.  That  a  decree  should  be  entered  in  the  said  suit 
in  chancery,  in  favor  of  McCauley  and  Talman,  assignees  of 
the  American  Life  and  Fire  Insurance  and  Trust  Company,  on 
the  26th  *>f  July,  1845,  for  $21,000,  besides  costs;  that  they 
should  assign  the  said  decree  to  Christian  E.  Detmold ;  and  that 
Detmold  should  assign  it  to  Benj.  F.  Wheelwright,  the  presi- 
dent of  the  said  bank,  iu  trust  for  the  said  bank.  2-1.  That 
the  petitioner  should  give  his  nine  notes,  for  $1500  each,  to 
said  Detmcld,  payable  in  6,  9,  12,  15,  18,  21,  24,  27  and  30 
months  from  date,  all  to  be  dated  Sept.  12th,  1845,  with  inter- 
est; and  that  the  last  eight  notes  should  be  endorsed  by  Det- 
mold to  the  bank.  3d.  That  the  petitioner  should  confess  a 
judgment  in  the  Supreme  Court  of  New  York  for  $8487,  with 
costs,  the  amount  of  the  said  disputed  claim  of  the  said  bank 
against  him;  and  that  this  amount  should  forma  part  of  the 
$21,000,  for  which  the  said  decree  should  be  entered.  4th. 
That  the  petitioner  should  procure  an  assignment  to  the  bank 
of  a  judgment  for  $3218.87,  which  A.  P.  Hopper  had  recov- 
ered against  the  petitioner  in  the  Supreme  Court  of  New  Jersey, 
a  part  of  which  had  been  paid  ;  Hopper  to  have  all  the  moneys 
to  be  raised  on  said  judgment,  but  the  bank  to  have  the  con- 
trol of  the  judgment.  5th.  That  the  petitioner  should  assign 
to  Wheelwright  a  lease  he  had  made  to  Stephen  Righter  of  the 
said  forge,  at  an  annual  rent  of  $500.  6th.  That  the  peti- 
tioner shall  assign  to  Wheelwright  a  right,  which  he  had  by  the 
will  of  his  father,  to  dig  any  quantity  of  ore  from  the  Ringwood 
Great  Furnace  tract,  for  this  furnace ;  which  tract  or  right  was 
not  embraced  in  said  mortgage.  That  all  this  was  done  as 
agreed  upon;  and  that  the  bank  agreed  not  to  issue  execution 
in  case  the  said  notes  should  be  paid,  as  by  reference  to  the 
agreement,  a  copy  of  which  is  appended  to  the  petition,  will 
appear.  That  the  petitioner  has  since  expended  the  said  $4000 
on  the  furnace ;  and  that  he  found  th.-it  it  was  necessary  to  ex- 
pend a  still  larger  sum  to  complete  it;  and  that  beyond  the 
said  $4000  he  has  expended  the  further  sum  of  $8000,  making 
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the  sum  of  $12,000  actually  expended  on  the  said  furnace, 
dam  and  property.  That  he  has  been  delayed  in  finishing  the 
said  furnace — first,  by  the  difficulty  he  has  had,  in  his  embar- 
rassed circumstances,  to  raise  the  money  to  finish  it;  and,  sec- 
ondly, by  the  sickness  which  has  prevailed  among  his  work- 
men, twenty  of  them  employed  there  having  become  unable  to 
work,  fourteen  of  whom  lie  sent  to  the  hospital  in  New  York  ; 
and,  thirdly,  by  the  sickness  of  the  petitioner.  That  he  ex- 
pects to  get  the  furnace  in  operation  in  less  than  a  month  from 
the  date  of  his  petition;  and  has  prepared  rising  5'),00i>  bushels 
of  charcoal,  and  about  800  tons  of  iron  ore,  to  carry  on  the 
furnace,  which  forms  no  part  of  the  $12,000  expended  on  the 
freehold.  The  petitioner  states  that  he  believes  that  when  the 
furnace  shall  go  into  operation,  he  can  clear  from  the  same,  and 
the  use  of  wood  and  ore,  $350  a  week.  That  the  bank  knew 
he  was  straining  every  nerve  to  get  the  furnace  into  operation, 
and  that  he  was  expending  a  very  large  sum  of  money  on  the 
property  covered  by  their  mortgage.  That  only  two  of  the 
said  notes  are  due  and  payable  to  the  bank,  amounting  to 
$3000.  The  petitioner  states  that  the  real  consideration  for  the 
bank  to  make  the  said  loan,  was  the  obtaining  the  said  decree 
for  §21,OCO,  and  the  securities  before  mentioned,  which  em- 
braced the  said  unjust  claim  of  $8487,  by  reason  whereof  the 
bank  obtained  security  for  $8487  beyond  the  amount  loaned  by 
it  to  the  petitioner.  That  Wheelwright  has  caused  the  whole 
property  to  be  advertised  for  sale  under  the  said  decree,  on  the 
12tli  October,  1846,  and  has  declared  and  threatened,  and  the 
petitioner  says  he  has  no  doubt  he  intends  to  sell  the  whole, 
unless  restrained,  not  only  for  the  amount  so  loaned,  but  also 
for  the  said  debt  of  $8487.  The  petition  prays  that  the  sale 
may  be  stayed  for  some  reasonable  time  after  the  furnace  shall 
go  into  operation,  and  until  the  petitioner  shall  have  time  to 
file  his  bill  to  open  the  said  decree,  or  obtain  such  relief  as  the 
court  shall  direct,  and  for  such  further  and  other  relief,  &c. 

The  agreement  referred  to  in  the  petition  bears  date  September 
12th,  184o,  and  is  an  agreement  between  Peter  M.  Ryerson,  of 
the  first  part,  Christian  E.  Detmold,  of  the  second  part,  and 
the  Greenwich  Bank,  of  the  third  part.  It  recites  that  a  de- 
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cree  had  been  entered  in  the  Court  of  Chancery  of  New  Jersey, 
in  certain  causes  lately  pending  in  that  court,  on  original  bill 
and  supplemental  bill,  between  the  American  Life  and  Fire  In- 
surance and  Trust  Company  and  McCaulay  &  Talraan,  assignees, 
complainants,  and  the  said  Ryerson  and  others,  defendants,  for 
the  foreclosure  of  a  certain  mortgage  given  by  Ryerson  ;  by 
which  decree  the  sum  of  §21,000  had  been  established  as  the 
amount  due,  besides  costs  ;  which  decree  had  been  assigned  to 
Detmold,  and  by  him  had  been  assigned,  by  one  instrument, 
bearing  even  date  with  the  agreement,  to  Benj.  F.  Wheelwright, 
in  trust,  &c.  The  agreement  further  recites  that  Ryerson  was 
indebted  to  the  bank  in  $8487,  with  the  costs,  on  a  certain 
judgment  recovered  against  him  by  the  bank,  in  the  Supreme 
Court  of  New  York,  on  the  said  12th  of  September,  1845,  (the 
date  of  the  agreement.)  It  then  recites  that,  as  part  of  the 
agreement  and  of  the  consideration  thereof,  Detmold  had  paid 
to  Ryerson  $400i,  and  doth,  by  the  said  agreement,  agree  to  pay 
to  Ryerson  the  further  sum  of  $4000,  as  the  same  rnay  be  re- 
quired fur  completing  the  furnace  on  the  property  described  in 
the  said  mortgage,  to  be  expended  by  and  under  the  directions 
of  Detmold.  It  then  recites  that  Ryerson  had  made  and  de- 
livered to  Detmold  his  nine  several  promissory  notes  for  $1500 
each,  with  interest,  dated  on  the  day  of  the  date  of  the  agree- 
ment, payable  severally  in  6,  9,  12,  15,  18,  21,  24,  27  and 
30  months;  the  same  being  for  part  of  the  moneys  due  on  the 
Kaid  decree.  It  then  recites  that  the  bank  had  loaned  t»  Det- 
mold, on  the  last  eight  of  the  said  notes,  $12,000 ;  that  said 
eight  notes  have  been  endorsed  by  Detmold  to  the  bank  ;  that 
a  certain  judgment  against  Ryerson,  in  the  Supreme  Court  of 
New  Jersey,  had  been  assigned  to  the  bank  by  one  Andrew 
Hopper,  by  an  assignment  dated  September  1st,  1845,  for  the 
purposes  mentioned  in  the  said  assignment.  And  then  the 
parties  to  the  said  agreement  agree  as  follows:  That  is  to  say, 
Ryerson  agrees  to  pay  Wheelwright,  trustee,  $1500  of  principal 
on  said  decree,  with  interest  on  the  whole  sum  of  $21,000,  de- 
creed to  be  paid  thereby,  in  six  months  from  the  date  of  the 
agreement ;  and  $1500  of  principal,  with  all  interest  remain- 
ing due  on  the  amount  of  said  decree  unpaid,  at  the  expiration 
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of  every  succeeding  three  months  after  the  time  fixed  for  the 
first  payment ;  and  also,  at  the  time  of  the  last  payment,  $987, 
with  interest  and  costs,  on  the  said  judgment  of  the  bank 
against  Ryerson ;  and  in  case  such  payments  are  made,  the 
said  Wheelwright,  trustee, 'is  not  to  proceed  on  the  decree  to  a 
sale  of  the  premises,  and  the  bank  is  not  to  proceed  on  the  said 
judgments,  unless  compelled  by  Hopper  to  proceed  on  his  judg- 
ment so  assigned  to  the  bank ;  and  when  the  same  is  all  paid 
off,  the  decree  is  to  be  assigned  to  Ryerson,  the  said  first-men- 
tioned judgment  to  be  canceled,  and  the  said  last-mentioned 
judgment  to  be  re-assigned  to  Hopper.  And  in  case  of  default 
in  making  any  of  said  payments,  as  above  agreed,  the  parties 
are  to  be  at  liberty  to  proceed  on  the  decree  and  judgments, 
without  first  having  recourse  to  the  personal  property  of  Ryer- 
son on  the  said  last-mentioned  judgment.  The  agreement  then 
states  that  it  is  expressly  understood  that,  out  of  the  moneys 
received  by  the  said  Wheelwright,  as  aforesaid,  the  said  nine 
notes  are  to  be  paid  in  their  order,  as  they  may  respectively 
become  due,  and  the  balance  to  be  appropriated  towards  the 
payment  of  the  remaining  $7500  of  the  decree,  and  the  sura  of 
$987  on  the  said  judgment  of  the  bank,  with  interest  and 
costs;  and  the  bank  further  agree  not  to  proceed  in  any  manner 
on  the  said  notes  against  Detmold,  in  case  of  default  in  the 
payment  or  any  of  them,  till  Wheelwright  trustee,  shall  have 
completely  exhausted  his  legal  and  equitable  rights  against  the 
mortgaged  premises,  under  the  said  decree;  and  the  bank  fur- 
ther agree  with  Detmold  not  to  part  with  any  of  the  said  notes. 
And,  in  consideration  of  the  premises  and  of  the  assignment  of 
said  decree  by  Detmold  to  Wheelwright,  in  trust  as  aforesaid, 
and  of  $1  paid  by  Detmold  to  the  bank,  the  bank  acknowledges 
that  half  of  the  said  judgment  in  New  York  against  Ryersou 
belongs  to  Detraold,  and  that  he  is  to  be  paid  the  half  of  all 
sums  collected  or  paid  on  it. 

On  this  petition  and  copy  of  agreement  annexed,  an  order 
was  made,  staying  the  sale  till  the  further  order  of  the  court. 

The  motion  now  is,  that  the  order  staying  the  sale  be  va- 
cated. 


16  CASES  IN  CHANCERY. 

American  Life  and  Fire  Insurance  and  Trust  Co.  v.  Byer.son. 
E.  Van  Arsdale  and  P.  D.  Vroom,  for-  the  motion. 

A.  8.  Pennington  and  B.  Williamson,  contra. 

THE  CHANCELLOR.  It  is  manifest,  from  an  examination  of 
the  agreement  of  the  date  of  September  12th,  1845,  between 
Ryerson,  Detmold,  and  the  Greenwich  Bank,  that  the  amount 
of  the  decree  entered  in  the  suit  in  this  court,  in  favor  of  the 
American  Life  and  Fire  Insurance  and  Trust  Compaiay  against 
Ryerson,  was  not  the  basis  of  the  said  agreement  between 
Ryerson,  Detmold,  and  the  Greenwich  Bank.  The  agreement 
states  that  a  decree  had  been  entered  in  favor  of  the  said  com- 
pany for $21,000 

That  the  decree  had  been  assigned  to  Detmold,  and 
by  him  assigned  to  Wheelwright  in  trust,  &c.  •  that 
the  bank  had,  on  the  day  of  the  date  of  the  agree- 
ment, recovered  a  judgment  in  New  York,  against 
Ryerson,  for, 8,487 

These  two  sums  amount  to $29,487 

And  yet  the  whole  sum  which,  by  the  agreement,  is  to 

be  paid  by  Ryerson,  is 21,000 

But,  further,  in  addition  to  the  amount  of  the  decree..      21,000 

and  the  amount  of  the  bank  judgment 8,487 

the  agreement  says  that  Detmold  has  paid  Ryerson...          4,000 
and  agrees  to  pay  him  the  further  sum  of  $4000,  as 
the  same  may  be  required  for  completing  the  fur- 
nace, to  be  expended  by  and  under  the  direction  of 
.Detmold,, 4,000 

These  four  sums  amount  to 37,487 

And  yet  the  whole  sura  which,  by  the  agreement,  is  to 

be  paid  by  Ryerson,  is 21,987 

What,  then,  was  the  basis  of  the  agreement?  The 
013,500,  for  which  Ryerson  gave  his  nine  notes, 
bearing  the  same  date  with  the  agreement,  and  paya- 
ble at  different  periods 13,500 
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and  the  amount  of  bank  judgment $8,487 

make  the  exact  sum  of $21,987 

the  payment  of  which  by  Ryerson  is  provided  for  by  the  agree- 
ment, and  on  the  payment  of  which  the  assigned  decree  is  to  be 
assigned  to  Ryerson,  and  the  judgment  of  the  bank  to  be  can- 
celed. 

But,  for  what  were  Ryerson's  notes,  for  $13,500,  given  ? 
Were  they  given  for  or  to  secure  the  decree  assigned  to  the 
bank  ?  Clearly  not ;  for  the  agreement  says  that  the  bank 
loaned  $12,000  (to  Detmold)  on  the  last  eight  of  them  ;  Det- 
raold  retained  the  first  of  them.  It  is  clear,  then,  that  Ryer- 
son's  notes  for  $13,500  were  given  for  money  to  be  advanced 
on  them.  And  that  amount,  with  the  amount  of  the  bank 
judgment  entered  against  Ryerson,  amounts  to  the  $21,987, 
which,  by  the  agreement,  Ryerson  is  to  pay. 

But  how  much  money  did  Ryerson  get,  or  get  the  benefit  of? 

The  agreement  says  that  Detmold  paid  him $4,000 

and  agrees  to  pay  him  (in  the  manner  above  stated)....  4,000 
These  sums,  with  the  amount  of  the  judgment 8,487 


amount  to $16,487 

The  amount  to  be  paid  by  Ryerson,  by  the  terms 

of  the  agreement,  is $21,987 

being  $5500  more  than  the  money  he  got,  and  was  or  is  to  get, 
and  the  amount  of  the  judgment.  For  what  was  Ryerson  to 
pay  this  additional  $5500?  The  answer  is  plain.  The  de- 
cree in  the  case  of  the  American  Life  and  Fire  Insurance  and 
Trust  Company  v.  Ryerson  was  to  be  arranged,  and,  instead 
of  being  canceled,  was  to  be  assigned  to  the  bank,  to  secure 
the  whole  money  advanced,  and  for  which  Ryerson's  notes  for 
$13,500  were  taken  ;  $8000  of  which  was  paid  or  to  be  paid 
to  him,  and  the  residue  of  which  was  to  be  paid  fur  the  said 
decree ;  and  if  $5500  was  paid  for  the  decree,  then  the 
amount  paid  or  to  be  paid  Ryerson,  and  the  amount  paid  for 
the  decree,  amount  to  the  $13,500  for  which  Ryerson  gave  his 
notes,  and  the  decree  was  to  be  an  additional  security  for  the 
amount  of  the  bank  judgment  and  for  the  $13,500  for  which 
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Ryerson  gave  his  notes ;  this  $13,500  also  including  the  amount 
paid  for  the  decree.  To  carry  out  this  arrangement,  Ryerson 
withdraws  his  answers  filed  in  the  suit  in  this  court,  of  the 
American  Life  and  Fire  Insurance  and  Trust  Company,  against 
him,  and  consents  that  a  decree  be  entered  therein  for  $21,000. 
The  amount  required  to  buy  the  depreciated  bonds  of  that 
company,  to  an  amount  sufficient  to  procure  the  assignment  of 
the  decree,  was  then  arranged  by  the  bank,  and  the  assignment 
of  it  obtained  ;  the  arrangement  was  completed,  and  the  said 
tripartite  agreement  entered  into.  This  agreement,  when  ex- 
amined carefully,  is  itself,  notwithstanding  its  involution,  suffi- 
cient to  satisfy  us  that  the  substance  of  the  transaction  is  as 
above  stated.  But  the  petition  of  Ryerson,  on  which  the  order 
now  sought  to  be  vacated  was  made,  states  distinctly  that  such 
was  that  arrangement ;  and,  for  the  purposes  of  this  motion, 
must  be  taken  as  true. 

Whether  there  was  usury  in  this  agreement,  I  do  not  now 
find  it  necessary  to  express  an  opinion.  Indeed  it  cannot,  from 
the  facts  before  us,  be  certainly  told,  as  it  seems  to  me.  We 
are  not  told  how  much  was  paid  to  get  the  assignment  of  the 
decree.  If  $5500  was  paid  for  the  decree,  and  $8000  was 
paid  to  Ryerson,  that  would  make  the  $13,500  for  which 
Ryerson's  notes  were  given.  This  would  leave  the  question  of 
usury  in  the  agreement  to  rest  on  the  fact,  as  stated  in  the 
agreement,  that  $4000  of  the  money  was  to  be  paid  to  Ryer- 
son, as  the  same  might  be  required  for  completing  the  furnace, 
to  be  expended  by  and  under  the  direction  of  Detmold  ;  the 
notes  drawing  interest  for  the  whole  amount  from  their  date. 
Whether  there  was  usury  in  the  bank  judgment,  we  have  no 
means  of  telling. 

On  the  petition  of  Ryerson,  so  far  as  it.  rests  on  the  allega- 
tions of  usury,  the  order  to  stay  the  sale  is  not  sustainable. 
The  petition  must  be  left,  in  that  respect,  to  such  other  course 
as  he  may  be  advised  to  adopt.  If,  indeed,  the  property  was 
manifestly  indivisible,  and  the  money  was  all  due,  and  the 
party  having  the  control  of  the  decree  (which,  in  the  view  I  have 
taken,  is  to  be  regarded  as  only  an  additional  security  for  the 
payment  of  the  money,)  was  about  to  sell  the  whole  property  to 
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raise  the  whole  money,  and  the  usury  was  made  manifest  by 
the  petition,  a  grave  question  would  be  presented.  A  party 
complainant  in  this  court  may  have  relief  to  the  extent  of  the 
usury,  though  it  should  be  held  that  he  was  not  entitled  to  have 
the  securities  entirely  defeated  ;  and  the  court  might  order  a 
stay  of  sale  till  the  amount  of  the  usury  could  be  ascertained. 
But  I  do  not  think  it  necessary  to  go  farther  into  this  part  of 
the  case.  The  property  is  manifestly  divisible,  and  but  a  part 
of  the  money  is  due.  The  decree  which  has  been  assigned  to 
the  bank  is  but  one  of  the  securities  for  the  money.  The  court 
should,  iii  my  judgment,  act  upon  the  principal  agreement  and 
allow  the  decree  to  be  used  only  so  far  and  at  such  times  as 
bhall  be  necessary  to  enforce  the  performance  of  the  principal 
agreement,  and  in  the  same  way  as  if  it  had  been  asked  to  direct 
process  of  execution  on  that  decree  in  view  of  the  principal 
agreement  The  decree,  as  entered,  was  general,  that  the 
mortgaged  premises  be  sold  to  raise  and  satisfy  the  whole 
$21,000,  and  that  a  fi.fa.  issue  for  the  sale  of  so  much  of  the 
premises  as  would  be  sufficient  to  pay  that  sum.  The  officer 
to  whom  the  fi.  fa.  was  directed  was  not  authorized  by  the  de- 
cree to  sell  only  enough  to  pay  what  was  due  under  the  terms 
of  the  agreement.  When,  therefore,  he  was  about  to  sell  the 
premises  to  pay  the  whole  sum  when  only  a  small  portion  of  it 
was  due,  Ixverson's  only  resort  was  <vu  application  to  the  court 
to  stay  the  sale  as  proposed  to  be  made.  And  I  apprehend 
that  the  relief,  which  I  think  ought  to  be  afforded  on  this  part 
of  the  case,  comes  within  the  principle  on  which  this  court  uni- 
formly acts  in  ordering  sales  of  mortgaged  premises.  It  does 
not  direct  the  whole  to  be  sold  when  only  one  installment  or 
portion  is  due,  if  a  part  of  the  premises  can  be  sold  to  pay  that 
installment.  And,  in  this  case,  it  seems  to  me  it  would  be  man- 
ifest injustice  to  sell  4500  acres  of  hind  in  various  tracts,  and 
farms  aud  dwelling  houses,  and  a  grist  mill,  saw  mill,  forgo  and 
furnace,  to  pay  the  small  portion  of  the  money  that  has  become 
due  under  the  said  agreement.  In  Campbell  and  others  v. 
Macomb  and  others,  4  John.  Ck.  61,  534,  it  appeared,  by  the 
master's  report,  that  there  was  due  to  the  plaintiffs,  as  trus- 
tees of  a  charity  school,  on  two  bonds  and  mortgages,  $1575, 
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for  interest ;  that  the  principal  was  not  yet  duo,  hut  that  the 
bomls  had  become  forfeited  at  law  by  the  non-payment  of  the 
interest  ;  and  that  there  was  due  to  the  complainant  Campbell 
$27,499.98,  on  two  judgments;  and  that  the  mortgaged  prem- 
i-ts  were  manifestly  indivisible  and  could  not  be  sold  in  parcels. 
On  this  report,  a  decree  was  entered  that  the  mortgaged  prem- 
i>es,  being  a  stone  dam  and  bridge,  be  sold,  and  the  proceeds 
be  applied  to  pay  the  interest  due,  and  then  the  principal  of  the 
bonds  and  mortgages,  though  not  due,  and  the  residue  towards 
paying  Campbell's  judgments.  Before  the  day  of  sale,  the 
owner  of  the  equity  of  redemption  paid  all  the  arrears  of  in- 
terest and  the  costs,  and  thereupon  applied  to  the  court  for 
an  order  staying  the  sale,  and  it  was  granted.  A  petition  was 
then  presented  on  the  part  of  Campbell,  stating  that  he  was 
personally  bound  as  collateral  security  for  the  payment  of  the 
two  bonds  and  mortgages;  that  he  held  two  judgments  against 
the  mortgagor,  for  moneys  advanced  and  for  his  indemnity  as 
such  security;  that  the  obligor  and  mortgagor  was  insolvent; 
that  the  security  for  the  principal  of  the  mortgage  debts  was 
much  impaired,  the  dam  having  been  much  injured  by  a  storm, 
since  the  filing  of  the  bill,  and  prayed  that  the  mortgagor  or 
the  owner  of  the  equity  of  redemption  be  ordered  to  give  secu- 
rity to  repair  the  dam,  or  pay  the  mortgage  debt,  or  that  the 
order  staying  the  sale  be  vacated.  In  opposition  to  this  motion, 
an  affidavit  was  read,  that  the  present  owner  cf  the  equity 
of  redemption  was  rebuilding  the  dam,  and  vrould  probably 
finish  it  in  two  months.  The  Chancellor  denied  the  motion. 
He  said  that  when  the  premises  are  indivisible  the  whole  n:?.y 
be  sold,  and  the  proceeds  applied  to  pay  not  only  the  portion  due 
but  also  the  residue  of  the  debt,  though  not  due;  but  that  this 
arises  from  the  necessity  of  the  case;  and  that  more  than  is 
due  is  not  to  be  raised  out  of  the  mortgaged  premises  when  that 
necessity  does  not  exist.  It  is  obvious  that  where  a  part  of  the 
premises  can  be  sold  to  pay  what  is  due,  the  necessity  of  sell- 
ing the  whole  does  not  exist.  In  that  case,  the  Chancellor  said 
that  though  there  was  a  regular  decree  for  the  sale  of  the  whole 
premises,  yet  there  could  be  no  doubt  of  the  power  of  the  court, 
in  its  discretion,  to  regulate  the  process  of  execution  under  the 
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decree.  In  that  case,  the  necessity  for  the  sale  of  the  whole 
existed  at  the  time  of  the  decree;  for  the  property  was  indivisi- 
ble; but  the  Chancellor  said  that  necessity  was  avoided  before 
the  sale,  by  the  voluntary  payment  of  what  was  due;  and  that 
all  that  the  party  could  in  conscience  require  was,  that  the  de- 
cree might  remain  as  a  security  for  subsequent  defaults,  and 
afford  him  an  easy  and  prompt  remedy  when  they  occur.  He 
referred  to  the  case  of  Judd  v.  Evans,  6  Term  Rep.  399, 
showing  that  a  court  of  law,  after  judgment  and  execution 
for  the  entire  debt,  will  relieve  the  defendant,  on  his  paying  the 
installment  due,  retaining  the  judgment  as  a  security  for  future 
installments. 

In  the  case  before  us,  it  cannot  be  that  there  is  any  necessity 
for  selling  the  whole  of  the  premises  to  raise  the  amount  that 
lias  become  due  under  the  agreement ;  and  the  time  stipulated 
for  the  agreement  may  have  been,  and  probably  was,  a  most 
essential  consideration  with  the  petitioner. 

The  motion  to  vacate  the  order  staying  the  sale  is  denied. 
This  I  suppose  to  be  all  that  I  am  called  upon  to  say  at  present. 
The  party  holding  the  decree  may  desire  to  answer  the  petition, 
or  take  some  course  to  controvert  the  facts  stated  in  it,  and, 
thereupon,  move  again  to  vacate  the  order. 

Motion  denied. 
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Lewis  v.  Lewin. 


CAROLINE  LEWIS  v.  WILLIAM  LEWIS. 

1.  What  is  not  a  desertion,  under  the  act  concerning  divorces. 

2.  A  wife  cannot  convert  a  husband's  not  contributing  to  the  support  of  the 
family  into  a  desertion  on  his  part,  bj  removing  to  another  place  and  taking 
board  and  refusing  to  receive  him. 


The  petitioner  states  that  the  marriage  between  her  and  the 
defendant  took  place  in  London,  July  22d,  1834  ;  that  the  peti- 
tioner resided  in  London  at  the  time  of  the  marriage.  That 
shortly  after  the  marriage  her  husband  and  she  removed  to 
Liverpool,  where  they  lived  about  eleven  months,  when  he  left 
for  America.  That,  about  a  year  after,  she  followed  him  to 
America,  and  lived  with  him  in  New  York  for  about  four  years ; 
since  which  she  has  lived  in  Morristown,  in  this  state,  for  nearly 
six  years,  without  enjoying  the  society  and  support  of  her  hus- 
band, though  her  removal  to  and  residence  at  Morristown  were 
in  compliance  with  his  wishes,  and  for  the  purpose  of  enabling 
her  better  to  support  herself  and  children  by  her  own  individ- 
ual exertions,  which  her  husband  had  wholly  neglected  to  do. 
That  she  has  four  children,  the  eldest  nearly  eleven,  and  the 
youngest  nearly  six.  That  since  the  year  1837,  she  has  been 
compelled,  by  her  own  exertions,  to  support  herself  and  children. 
The  ground  on  which  a  divorce  is  asked  is,  continued  wilful  and 
obstinate  desertion  for  upwards  of  five  years — i.  e.}  since  Feb- 
ruary, 1841. 

Mary  Barrett  testifies  that  she  went  to  live  with  the  parties, 
as  nurse,  in  New  York,  about  ten  years  ago.  That  for  some 
time  after  she  commenced  living  with  them,  the  defendant  made 
some  provision  for  the  support  of  the  family,  but  that  for  some 
years  before  she  left  New  York  for  Morristown,  with  the  peti- 
tioner, he  ceased  to  make  any  provision  for  the  family.  That 
during  this  time,  he  was  idling  away  his  time  and  showed  no 
concern  about  providing  for  his  family.  He  was  roving  around  ; 
she  does  not  know  what  he  was  about.  That  he  was  no  advan- 
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tage  to  the  family,  but  a  great  annoyance  to  them.  That  he 
lived  in  this  way  three  or  four  years  before  petitioner  moved  to 
Morristown.  The  design  in  moving  to  Morris  town  was  to  be 
able  better  to  support  herself  and  children,  by  teaching  music. 
Since  the  petitioner  has  lived  in  Morristown,  the  defendant  has 
not  lived  in  Morristown,  or  made  any  provision  for  the  support 
of  the  family,  but  has  lived  a  roving,  vagabond  life,  traveling 
about,  south  and  west.  His  habits  were  apparently  slothful. 
The  petitioner  moved  to  Morristown  in  February,  1841,  since 
which  time  the  defendant  has  made  no  provision  whatever  for 
his  family.  He  deserted  his  house  and  roved  about  the  country. 
He  was  generally  slovenly  in  his  personal  appearance,  and 
showed  evidence  of  his  being  idle.  During  all  the  time  peti- 
tioner has  lived  in  Morristown,  and  for  some  years  previous, 
she  has  wholly  provided  for  herself  and  children  ;  having  re- 
ceived no  assistance  from  her  husband;  having  provided  a  place 
of  living  for  herself  and  children,  and  lived  separate  from  her 
husband.  That  she,  the  witness,  has  lived  with  the  petitioner 
for  the  last  ten  years,  up  to  April,  1846. 

John  I.  Cooper  testifies  that  he  has  known  the  petitioner  five 
years,  since  February,  1841.  She  came  from  New  York  to 
Morristown  to  reside,  at  that  time,  and  made  an  agreement 
with  witness  to  board  with  him,  with  her  nurse  and  four  child- 
ren. She  continued  with  him  three  years  and  better.  He  took 
it  that  she  supported  herself.  He  never  received  anything  for 
her  board  except  from  herself.  She  appeared  to  support  her- 
self by  teaching  music.  No  provision,  that  he  knows  of,  was 
made  for  her  by  her  husband.  From  what  he  knows  of  him 
and  iiis  habits,  witness  don't  think  he  was  in  a  situation  to  aid 
her.  Witness  never  knew  him  to  be  in  any  business.  He  was 
here  at  Morristown,  at  different  times,  a  year  apart.  The  last 
time  witness  saw  him  here,  he  said  he  had  been  off  to  Georgia 
and  Cincinnati.  During  the  whole  time  petitioner  has  lived 
here,  up  to  this  day,  she  has  lived  in  the  condition  of  a  woman 
unprovided  for  and  deserted  by  her  husband. 

J.  W.  Miller,  Esq.,  of  Morristown,  testifies  to  the  irre- 
proachable character  of  the  petitioner.  That  since  she  came 
to  Morristown,  she  has  supported  herself  and  family  by  teach- 
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ing  music.  That  her  husband,  during  the  time  she  has  lived 
in  Morristown,  has,  to  witness'  knowledge  and  belief,  furnished 
her  with  no  means  of  support.  Witness  has  seen  him  here 
several  times,  since  the  petitioner  lived  here.  His  only  object 
in  coming  here,  as  witness  learned  from  him  and  petitioner,  was 
to  get  money  from  her,  which  she  had  earned  by  her  exertions. 
From  what  witness  knows  of  petitioner's  husband  and  has  seen 
of  him,  and  from  the  reputation  he  bears,  witness  considers 
him  as  an  idle,  worthless  man,  pursuing  no  regular  business, 
leading  a  wandering  life,  and  that  the  petitioner's  connection 
with  him  is  a  great  detriment  to  herself  and  children.  That 
during  the  whole  time  the  petitioner  has  resided  in  Morristown, 
she  has  lived  in  the  condition  of  a  woman  unprovided  for  and 
deserted  by  her  husband.  Witness  believes  that  the  petition- 
er's comfort  and  happiness,  and  the  welfare  and  education,  of 
her  children,  would  be  greatly  promoted  by  being  divorced  from 
her  husband. 

Ann  E.  Lery,  a  sister  of  the  petitioner,  testifies  that  she 
was  present  at  the  marriage;  that  it  took  place  in  London,  in 
July,  1834.  That  witness  came  to  America  four  years  ago, 
and,  shortly  after  her  arrival,  met  the  defendant  in  the  street, 
in  New  York,  when  he  immediately  asked  her  for  some  money, 
though  appearing  in  perfect  health  and  able  to  support  himself. 
When  witness  inquired  of  him  why  he  deserted  his  wife  and 
children  and  made  no  provision  for  their  support,  and  reminded 
him  of  his  good  circumstances  and  business  when  they  were 
married,  he  replied  that  he  never  intended  to  support  them  ; 
that  he  meant,  at  the  time  of  the  marriage,  to  have  his  wife 
make  a  living  for  himself  and  family  by  teaching  music.  That 
this  conversation  has  been  repeated  since.  From  these  con- 
versations, witness  learned  that  the  defendant  had  made  no  pro- 
vision whatever  for  his  family  during  the  whole  time  he  had 
been  in  America,  as  well  as  from  the  statements  of  her  sister, 
the  petitioner.  When  witness  arrived  in  America,  the  peti- 
tioner was  living  in  Morristown,  teaching  music  lor  the  support 
of  herself  and  children;  the  defendant  was  not  living  will)  his 
wife,  and  witness  understood  from  him  that  he  had  not  so  lived 
for  two  or  three  years  before.  When  witness  met  and  con- 
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versed  with  defendant,  as  above  stated,  on  her  arrival  in  America, 
it  was  in  the  city  of  New  York,  where  the  defendant  said 
he  lived  apart  from  his  wife,  saying  that  he  had  not  lived  with 
her  for  a  long  time.  Witness  has  frequently  visited  Morris- 
town  and  stayed  with  her  said  sister ;  that  the  defendant  has 
whollv  deserted  and  failed  to  make  any  provision  for  her  and 
her  children.  The  defendant  would  sometimes  attempt  to  ex- 
tort money  from  his  wife,  and  collect  her  bills,  and  take  away 
her  property,  and  did  so  a  number  of  times,  greatly  harass- 
ing his  wife,  and  often  writing  abusive  letters  to  her;  but  he 
never  sent  any  means  of  support  to  his  wife  and  children,  but 
left  them  wholly  to  be  provided  for  by  his  wife.  That  defend- 
ant is  entirely  indolent  in  his  habits,  and  leads  a  roving,  vaga*- 
bond  life,  spending  his  time  in  the  south  or  west ;  and,  from, 
information  witness  has  received,  he  is  now  roving  in  Ohio  and 
Kentucky,  following  a  theatrical  company.  Witness  regards 
him  as  having  wholly  deserted  his  wife,  and  that  he  will  never 
hereafter  live  with  her  and  make  provision  for  the  support  of 
her  and  her  children. 

THE  CHAXCELLOR.  The  evidence  in  this  case,  though  en- 
tirely ex parte,  does  not,  as  it  seems  to  me,  make  out  a  case  of 
desertion,  within  either  the  letter  or  spirit  of  our  statute. 
Desertion,  to  be  a  cause  of  divorce,  must  be  a  willful,  continued 
and  obstinate  desertion  for  five  years.  In  this  case,  the  parties 
were  married  in  London,  in  July,  1834.  Shortly  after  their 
marriage,  they  removed  to  Liverpool,  where  they  lived  about 
eleven  months,  when  the  husband  came  to  America.  In  about 
a  year  the  petitioner  came  to  this  country,  and  they  lived 
together  in  the  city  of  New  York,  (ill  February,  1841.  The 
petitioner  states  that,  for  the  first  year  after  she  came  to  this 
country,  he  contributed  partially  to  the  support  of  the  family, 
out  of  funds  then  in  his  hands;  but  that,  since  the  year  1837, 
she  has  been  compelled  by  her  own  exertions  to  support  herself 
and  children,  he  having  never  done  any  business  since  he  ar- 
rived in  America.  The  petitioner  states  that  her  removal  to 
Morristown  and  residence  there  were  in  compliance  with  his 
wishes,  and  for  the  purpose  of  enabling  her  better  to  support. 
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herself  and  children  by  her  own  exertions.  It  is  not  shown, 
either  by  the  petition  or  proofs,  whether  he  went  with  her 
when  she  went  to  Morristown.  The  witness  Cooper  states  that 
she  came  to  Morristown  in  February,  1841,  and  made  an  agree- 
ment with  him  to  board  with  him,  with  her  nurse  and  four  chil- 
dren. Whether  he  went  with  her  or  not,  when  she  first  went 
to  Morristown,  it  is  clear  that  her  going  there  with  his  consent 
and  for  the  purpose  stated,  was  not  a  desertion  on  his  part. 
She  had  supported  herself  and  him  and  the  children,  for  some 
time  before  she  left  New  York  ;  and  she  went  to  Morristown  to 
obtain  a  better  support,  the  petition  says,  in  compliance  with 
his  wishes. 

Was  it  understood  between  them  that  he  was  to  go  to  Morris- 
town  too,  or  was  it  agreed  between  them  that  he  was  to  remain 
in  New  York,  or  go  elsewhere,  and  support  himself?  Was  he 
to  visit  her  at  Morristown,  or  did  she  forbid  his  visiting  her 
there?  There  is  nothing  to  show  that  there  was  anything  like 
desertion  on  his  part  when  she  left  New  York  for  Morristown. 
Has  anything  since  occurred  amounting  to  a  desertion  on  his 
part?  The  testimony  shows  he  has  been  at  Morristown  several 
times  since  she  went  there ;  and  it  does  not  tell  us  whether  she 
received  him,  or  refused  to  receive  him,  because  be  was  in  no 
business,  or  was  idle,  and  contributed  nothing  to  her  support  or 
that  of  the  children.  Was  that  a  desertion  on  his  part?  The 
same  kind  of  desertion  had  taken  place  before  she  left  New 
York  ;  for  he  had  not  contributed  to  the  support  of  the  family 
for  some  time  before  that.  A  wife  cannot  convert  a  husband's 
not  contributing  to  the  support  of  a  family  into  a  desertion  on 
his  part,  by  removing  to  another  place  and  taking  board  and 
refusing  to  receive  him  there.  The  case  seems  to  be  nothing 
more  nor  less  than  an  application  by  the  wife  for  a  divorce  on 
the  ground  that  the  husband  is  idle,  and  contributes  nothing  to 
her  support  or  that  of  the  children,  and  that  she  is  obliged  to 
support  herself  and  them,  and  is  unwilling  that  her  earnings 
should  support  him. 

It  seems  to  me  it  would  be  a  dangerous  precedent  to  decree  a 
divorce  in  this  case.  The  prayer  of  the  petitioner  is  therefore 
denied. 
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DAVID  BRAY  v.  MARY  ANN  BRAY. 

1.  Alimony  allowed  the  wife  pending  a  suit  by  the  husband  for  a  divorce 
for  alleged  adultery,  on  the  denial  by  the  wife,  under  oath,  of  the  adultery. 

2.  The  answer  of  the  wife  should  be  put  in  without  oath,  and  the  denial 
of  the  adultery  should  be  introduced  in  the  petition  for  alimony,  and  the 
petition  be  under  oath. 

THE  CHANCELLOR.  The  bill  in  this  case  is  filed  by  the 
husband  for  a  divorce,  on  the  charge  of  adultery.  The  wife  has 
put  in  an  answer  denying  the  adultery,  and  has  filed  her  peti- 
tion for  alimony  during  the  suit,  and  for  a  reasonable  allowance 
for  counsel  fees  and  expenses,  to  enable  her  to  defend  the  suit. 
The  answer  and  petition  are  both  under  oath.  Our  statute  pro- 
vides that  answers  to  bills  for  divorce  shall  not  be  under  oath. 
But  on  application  by  the  wife  for  alimony  pendente  lite,  and  an 
allowance  to  enable  her  to  defend  the  suit,  when  the  bill  is  filed 
by  the  husband  and  charges  adultery,  the  oath  of  the  wife,  deny- 
ing the  charge  of  adultery,  seems  to  be  required  to  entitle  her  to 
alimony  and  allowance.  I  think  the  correct  practice  would  be 
to  file  the  answer  without  oath,  and  to  introduce  into  the  peti- 
tion for  alimony  a  distinct  denial  of  the  adultery,  and  swear  to 
the  petition.  1  shall  consider  the  adultery  as  sufficiently  denied 
in  this  case. 

The  defendant  is  entitled  to  alimony  pendente  lite,  and  to  a 
reasonable  allowance  to  enable  her  to  defend  the  suit.  2  Paige 
109  ;  3  Johns.  Cfi.  519  ;  1  Paige  83  ;  2  76.  621. 

The  court  sometimes  fixes  the  alimony  without  a  reference, 
where  affidavits  on  both  sides  have  been  presented  for  the  pur- 
pose of  enabling  the  court  to  fix  the  amount.  It  has  not  been 
done  in  this  case,  and  there  must,  therefore,  be  a  reference. 

Order  accordingly. 

CITED  in  Marker  v.  Marker,  3  Stockt.  258. 
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VANDEN  BYLANDT  v.  VANDEN  BYLANDT. 

1.  The  affidavit  on  which  the  application  for  a  ne  exeat  was  made  in  a 
divorce  case,  was  made  before  the  petition  for  divorce  was  filed. 

2.  Ne  exeat  denied.    The  proper  course  stated. 


Ou  petition  for  divorce  from  bed  and  board,  for  cruel  treat- 
ment, and  stating  that  the  husband  designs  quickly  to  leave  the 
state  without  making  any  provision  for  the  support  of  the  peti- 
tioner, and  praying  a  ne  fxeat.  The  usual  affidavit  on  petitions 
for  divorce  is  subjoined  to  the  petition,  and  was  made  Novem- 
ber 12th,  1846.  Annexed  to  the  petition  is  an  affidavit  of  one 
Romein,  showing  the  intention  of  the  husband  to  leave  the 
•tate  and  abandon  the  petitioner.  His  affidavit  is  also  made 
November  12th,  1846.  The  petition  had  not  been  filed  on  the 
tame  day. 

G.  S.  Van  Wagener,  for  the  petitioner,  moved  for  a  ne  exeat. 

THE  CHANCELLOR.  It  would  be  irregular  to  grant  the  ne 
exeat  under  these  circumstances.  There  was  no  cause  or  pro- 
ceeding in  court  respecting  the  subject  of  the  affidavit  made  by 
Koraein  when  it  was  made.  1  Beat.  327. 

The  proper  course  is  to  file  the  bill  or  petition  for  divorce, 
and  after  that  to  file  a  petition  for  the  ne  exeat,  supported  by 
the  necessary  affidavit,  sworn  subsequently  to  the  filing  of  the 
bill. 

Motion  denied. 
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VAN  SICKLE  v.  AYRES. 

If,  when  a  payment  is  made  by  one  to  another  to  whom  he  is  indebted  on 
bond  and  mortgage,  and  on  other  accounts,  the  debtor  makes  no  special  ap- 
propriation of  the  payment  to  the  bond  and  mortgage,  the  creditor  may  apply 
it  to  the  other  account. 


The  bill  in  this  case  is  for  the  foreclosure  of  a  mortgage,  dated 
June  17th,  1843,  given  by  the  defendant  to  the  complainant,  for 
$1000,  payable  April  1st,  1844,  with  interest.  The  answer 
admits  the  giving  the  bond  and  mortgage,  and  sets  up  that  on 
or  about  January  25th,  1845,  he  gave  the  complainant  an  order 
on  Jonas  Roloson,  for  about  $19.44,  on  which  the  complainant 
received  the  money  ;  and  that  it  was  understood  between  him  and 
the  complainant,  when  the  order  was  given,  that  the  said  sum 
was  to  be  applied  by  the  complainant  as  a  payment  on  the  said 
bond  and  mortgage.  That  on  or  about  April  2d,  1845,  he  sold, 
and  delivered  to  the  complainant  10 sheep,  for  $22.50,  which  was 
to  be  applied  by  the  complainant  as  a  payment  ou  the  bond  and 
mortgage.  That  on  or  about  April  14th,  1845,  he,  at  the  request 
of  the  complainant,  assumed  and  paid  for  him  to  Britton  Ay  res 
about  $21.38,  which  the  complainant  promised  to  apply  as  a 
payment  on  the  bond  and  mortgage.  That  on  or  about  March 
29th,  1845,  he,  at  the  request  of  the  complainant,  gave  the  com- 
plainant his,  the  defendants'  note,  for  about  $60,  which  was 
given  by  the  defendant  and  received  by  the  complainant  to  be 
applied  as  a  payment  on  the  bond  and  mortgage;  and  that  after- 
wards he,  the  defendant,  paid  the  note.  And  he  says  he  was 
informed  by  the  complainant,  and  believes  it  to  be  true,  and 
therefore  charges,  that  the  said  note  was  afterwards  transferred 
and  delivered  by  the  complainant  to  Azariah  Lewis,  in  payment 
for  a  wagon  bought  by  the  complainant  of  Lewis.  That  on  or 
about  May  15th,  1845,  he,  at  the  request  of  complainant,  as- 
btimed  and  paid  for  him  to  Henry  Fountain  about  $25,  which  the 
complainant  promised  to  apply  as  a  payment  on  the  bond  and 
mortgage.  That  the  complainant  is  indebted  to  him  $3  for  gate- 
ago,  for  the  passage  through  a  gate  belonging  to  the  defendant, 
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on  the  Patersoii  and  Hamburgh  turnpike,  from  April  1st,  1842, 
to  April  1st,  184-5. 

The  defendant  exhibited  interrogatories  to  the  complainant, 
inquiring  as  to  the  several  matters  set  up  as  payments,  and 
whether  it  was  not  the  understanding  between  them  that  the 
several  items  should  be  applied  by  the  complainant  as  payments 
on  the  bond  and  mortgage.  The  complainant  admits  the  receipt 
of  the  several  amounts  as  stated  in  the  answer,  except  that  the 
sum  which  he  requested  the  defendant  to  pay  to  Britton  Ayres 
for  him  was  but  $20,  instead  of  $21.20,  as  stated  in  the  answer  ; 
and  except  his  gateage,  which  he  denies  owing  to  the  defendant ; 
but  the  complainant  answers  to  the  interrogatories,  that  the  said 
several  payments  were  made  by  the  defendant  to  be  applied  on 
other  unsettled  accounts  which  the  complainant  had  against  him  ; 
and  that  it  was  so  understood  between  them,  when  the  payments, 
respectively,  were  made;  and  that  neither  of  them  was  directed 
by  the  defendant,  or  received  by  the  complainant,  to  be  applied 
as  payments  on  the  bond  and  mortgage.  No  testimony  was  pro- 
duced on  the  part  of  the  defendant. 

The  case  was  submitted  without  argument. 

THE  CHANCELLOR.  If,  at  the  time  of  the  making  of  the  sev- 
eral payments  claimed  by  the  defendant  to  have  been  made,  he 
was  indebted  to  the  complainant  on  other  accounts,  tliere  being 
no  proof  that  the  defendant  made  any  special  appropriation  of 
the  payments  to  the  bond,  the  complainant  had  the  option  to 
appropriate  them  towards  the  payment  of  his  other  account 
against  the  defendant. 

Let  it  be  referred  to  a  master,  to  inquire  and  report  whether, 
at  the  time  of  the  several  payments,  the  defendant  was  indebted 
to  the  complainant  on  other  accounts;  and  whether  the  payments 
made  by  the  defendant  are  more  or  less  than  sufficient  to  pay 
such  other  indebtedness  ;  and  to  ascertain  what  is  due  the  com- 
plainant on  the  bond  and  mortgage,  after  crediting  thereon  the 
surplus,  if  any,  which  shall  be  found  to  remain  of  the  pay- 
ments, after  discharging  such  other  indebtedness;  the  defendant 
to  be  permitted  to  make  any  other  proof  of  the  said  payments 
which  he  may  think  necessary. 

Order  accordingly. 
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WILLIAM  WINTERS  v.  PETER  D.  HENDERSON  ET  AL. 

1.  When  a  mortgagor,  after  giving  the  mortgage,  sells  to  a  third  person  a 
part  of  the  mortgaged  premises,  the  part  remaining  in  the  mortgagor  should, 
in  a  decree  for  sale,  be  directed  to  be  sold  first. 

2.  On  a  foreclosure  bill  in  such  a  case,  a  decree  was  taken  in  the  general 
form  for  the  sale  of  so  much  of  the  mortgaged  premises  as  would  be  sufficient 
to  pay  the  debt,  and  a,fi.  fa.  was  issued  to  the  sheriff,  commanding  him,  in  the 
terms  of  the  decree,  to  make  sale. 

3.  On  the  petition  of  one  of  the  defendants,  a  purchaser  from  the  mortgagor 
of  a  part  of  the  premises,  and  the  facts  therein  stated,  an  injunction  was  al- 
lowed, restraining  the  sheriff  from  selling  the  part  which  had  been  conveyed 
to  this  .defendant  until  the  further  order  of  the  court ;  and  it  was  subsequently 
directed  that  the  part  remaining  in  the  mortgagor  should  be  first  sold. 


On  the  3d  December,  1824,  John  Winters  gave  to  Joanna  J. 
Shawger  a  mortgage  on  four  lots  separately  described  in  the 
mortgage.  On  the  8th  August,  1827,  the  mortgage  was  as- 
signed by  the  mortgagee  to  William  Winters,  the  complainant. 
On  the  same  8th  August,  1827,  the  tract  first  described  in  the 
mortgage  was  conveyed  to  Peter  D.  Henderson.  On  the  24th 
September,  1830,  the  administrator  of  the  mortgagor  conveyed 
the  three  other  tracts  described  in  the  mortgage  to  J.  J.  Shaw- 
ger, the  original  mortgagee,  who  had  previously  assigned  the 
mortgage  as  aforesaid.  John  Smith  and  Richard  R.  Smith  are 
in  possession  of  the  said  three  tracts,  claiming  title  under  deeds 
from  J.  J.  Shawger  and  the  heirs-at-law  of  the  mortgagor. 

The  bill  was  filed  June  19th,  1845,  by  William  Winters,  for 
the  foreclosure  of  the  mortgage  and  sale  of  the  mortgaged  prem- 
ises, against  Henderson  and  his  wife,  and  the  Smiths  and  their 
wives. 

The  Smiths  filed  a  demurrer  to  the  bill,  Henderson  and  wife 
failed  to  appear,  and  a  decree  pro  con.  was  entered  against  him 
on  the  18th  September,  1845.  The  demurrer  of  the  Smiths 
was  overruled  December  16th,  1845.  They  neglected  to  answer; 
and  in  March,  1846,  without  any  order  of  reference  to  a  mas- 
ter, for  the  purpose  of  getting  a  report  how  the  property  should 
be  sold,  a  final  decree  was  taken  against  all  the  defendants,  in 
the  general  form,  for  the  sale  of  so  much  of  the  mortgaged  prem- 
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ises  mentioned  in  the  bill  as  would  be  sufficient  to  satisfy  the 
mortgage;  and  a fi.  Ja.  was  issued  to  the  sheriff,  commanding 
him  to  make  sale. 

Ou  the  29th  August,  1846,  Henderson  filed  his  petition,  stating 
that,  immediately  after  the  service  of  the  subpoena  on  him,  he, 
being  ignorant  of  the  character  of  the  process  and  of  his  duty 
under  it,  and  believing  it  to  be  necessary  for  him  personally 
to  appear  at  Trenton,  to  answer  the  command  thereof,  and 
residing  in  a  thinly-settled  part  of  the  county  of  Morris,  made 
preparations  to  go  to  Trenton,  according  to  the  command  of  the 
process.  That  on  his  way  to  Trenton,  passing  through  the  vil- 
lage of  Kockaway,  in  Morris  county,  he  applied  to  L.  A.  Chand- 
ler, Esq.,  a  solicitor  of  this  court,  ami  showed  him  the  copy  of 
the  subpcena,  and  told  him  he  was  on  his  way  to  Trenton  to  an- 
swer the  same.  That  he  had  been  in  the  habit  of  advising  with 
said  Chandler  in  legal  matters,  and  relied  on  him  for  such  direc- 
tions as  were  necessary  to  defend  the  suit.  That  Chandler  told 
him  it  was  unnecessary  for  him  to  go  to  Trenton  at  all  to  an- 
swer the  subpcena.  That  relying  on  this  information,  and  being 
unacquainted  with  proceedings  in  chancery,  and  unable  to  read 
or  write,  and  being  ignorant  of  any  such  mortgage,  he  desisted 
from  going  to  Trenton,  and  went  home,  and  laid  the  subpoena  by, 
believing  it  was  unnecessary  for  him  to  take  any  steps  to  answer 
it;  and  that,  if  it  was  necessary  for  anything  to  be  done  by 
him,  the  said  Chandler  would  inform  him.  That  he  frequently 
saw  Chandler  afterwards,  but  that  he  did  not,  nor  did  any  other 
person  inform  the  petitioner  that  it  was  necessary  for  him  to  de- 
fend the  suit  in  any  way  ;  nor  did  he  know,  suppose  or  believe 
it  was  necessary  to  do  so  till  after  he  heard  that  the  land  was 
advertised  for  sale  by  the  sheriff.  The  petitioner  then  states, 
that  the  sealed  bill,  to  secure  which  the  mortgage  was  given,  was 
paid  by  John  Winters,  in  his  lifetime,  to  J.  J.  Shawger,  in  her 
lifetime,  before  the  mortgage  was  assigned  to  William  Winters; 
and  that  the  sealed  bill  remained  in  the  possession  of  one  John 
Hardy,  administrator,  &c.,  of  J.  J.  Shawger,  till  a  very  short 
time  before  the  bill  was  filed,  and  was  never  assigned  by  the  said 
Hardy  to  the  complainant.  The  petition  then  states  the  pro- 
ceedings had  in  the  cause;  that  under  the  fi.fa.  the  sheriff  had 
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advertised  all  the  lands  mentioned  in  the  bill  for  sale  on  the  31st 
August,  1846,  and  when  applied  to  by  the  solicitor  of  the  peti- 
tioner, said  he  expected  to  sell  the  land  so  conveyed  to  the  peti- 
tioner, as  set  out  in  the  bill,  first,  to  raise  and  satisfy  the  amount 
due  on  the  said  execution  ;  that  wheti  he,  the  petitioner,  pur- 
chased the  said  first- described  tract,  on  the  8th  August,  1827, 
$200,  the  consideration  mentioned  in  his  deed  from  the  said  John 
Winters  and  his  wife,  the  mortgagors,  was  a  full  and  fair  price 
for  the  said  first-described  tract;  and  that  the  said  John  Win- 
ters and  wife  conveyed  the  same  to  him  in  fee  simple ;  Winters 
warranting  in  the  deed  that  it  was  free  from  encumbrance,  and 
that  he  would  warrant  the  same  to  the  petitioner  against  all  per- 
sons whatever,  free  from  all  manner  of  encumbrance;  and  that 
the  said  deed  to  the  petitioner  was  recorded  July  1st,  1828.  The 
petition  states  that  the  proceedings  and  decrees  in  the  said  fore- 
closure suit  were  a  surprise  upon  him  ;  and  insists  that  the  final 
decree  is  irregular,  inasmuch  as  it  appears,  by  the  complainant's 
bill,  that  the  conveyance  of  £he  three  last-mentioned  tracts  was 
subsequent  to  the  conveyance  of  the  first  tract  to  the  petitioner, 
aud  that  said  three  tracts  are  liable  to  be  first  sold  to  pay  the 
mortgage;  that  he  gave  a  note  with  security  for  the  $200,  the 
consideration  for  the  tract  bought  by  him,  which  note  was  after- 
wards paid,  under  the  firm  belief  that  the  tract  so  bought  by 
him  was  free  from  all  encumbrance. 

The  petitioner  prays  that  the  decree  may  be  set  aside  or 
opened,  and  the  petitioner  be  permitted  to  answer  the  bill,  or 
that  a  reference  may  be  ordered,  to  ascertain  the  priority  of  the 
conveyances,  and  whether  the  mortgaged  premises  can  be  sold 
in  parcels,  and  that  the  decree'  may  be  so  amended  as  to  order 
the  parts  of  the  mortgaged  premises  not  belonging  to  the  peti- 
tioners to  be  first  sold.  The  petition  was  sworn  to  in  the  usual 
form,  the  petitioner  subscribing  it  by  his  mark. 

A  copy  of  this  petition,  and  of  a  notice  of  the  motion  to  the 
court,  were  served  on  the  solicitor  of  the  complainant  and  on 
the  solicitor  of  the  Smiths. 

On  reading  the  foregoing  petition,  and  a  further  petition  stat- 
ing the  service  of  a  copy  thereof,  and  of  the  said  notice  as  afore- 
said, and  that  the  complainant's  solicitor  arid  the  sheriff  threat- 
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ened,  notwithstanding,  to  proceed  to  sell  the  lands  of  the  peti- 
tioner, and  praying  an  order  staying  the  sale  till  the  further 
order  of  the  court,  an  order  was  made  staying  the  sale. 

P.  D.  Vroom  moved  to  open  the  decree,  and  cited  7  Paige 
COO. 

E.  W.  Whelpley,  on  behalf  of  the  complainant,  cited  2  Green 
Ch.  E.  451. 

He  read  an  affidavit  made  by  Richard  R.  Smith,  stating  that, 
before  the  time  for  answering  had  expired,  he,  for  himself  and 
wife,  and  in  behalf  and  by  authority  of  John  Smith  and  wife, 
in  order  to  save  the  costs  of  putting  in  an  answer,  as  they  other- 
wise would  have  done  and  intended  to  do  in  case  the  arrangement 
had  not  been  made,  arranged  and  agreed  with  the  complainant's 
solicitor,  that  no  answer  should  be  put  in  by  the  Smiths,  provided 
that  part  of  the  mortgaged  premises  which  was  in  Henderson's 
possession  should  be  first  sold,  which  arrangement  was  entered 
into  between  him  and  the  complainant's  solicitor ;  that,  at  the 
time  of  the  said  arrangement,  he  believed  that  those  parts  of  the 
premises  claimed  by  and  then  in  the  possession  of  the  Smiths 
were  not  liable  to  the  payment  of  the  mortgage  debt,  by  reason 
of  the  said  mortgage  having  been  paid  off;  and  considered  and 
believed  that  if  Henderson  did  not  and  would  not  resist  the  suit, 
the  part  of  the  premises  claimed  by  him,  and  in  his  possession, 
ought  to  be  first  sold,  and  would  be  sufficient  to  pay  the  decree 
and  costs;  that  if  the  decree  be  opened,  he  believes  that  they, 
the  Smiths,  can  satisfy  the  court  that  the  mortgage  had  been 
paid  off  long  before  the  filing  of.  the  bill ;  that  if  the  Smiths 
should,  unexpectedly,  fail  in  the  making  such  proof,  the  depo- , 
nent  verily  believes  that,  on  a  reference  to  a  master  as  to  priori- 
ties, the  said  Smiths  can  establish  by  proof  that,  as  between 
them  and  Henderson,  the  part  in  Henderson's  possession  should 
be  first  sold  to  pay  the  mortgage. 

Mr.  Whelpley  said  that  he  made  no  bargain  or  arrangement 
with  the  Smiths;  that  their  solicitor  said  to  him  that  Hen- 
derson had  agreed  to  pay  the  mortgage,  and  that  the  proper 
course  was  to  sell  Henderson's  part  first.  The  contest  was  be- 
tween the  defendants,  and  he,  Mr.  W.,  was  not  bound  to  settle 
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the  difference  between  them.  All  Henderson  is  entitled  to  is 
to  have  it  referred  to  a  master,  to  report  how  the  property 
should  be  sold.  If  he  is  not  right  in  this,  yet  the  court  should 
not  open  the  decree  except  on  payment  of  costs  ;  and  Hender- 
son should  be  confined  to  the  case  he  makes  by  his  petition, 
that  is,  that  the  mortgage  has  been  paid  off.  He  should  not 
have  leave  to  make  any  other  defence. 

Hr.  Vroom  replied. 

THE  CHANCELLOR.  If  the  debt  secured  by  this  mortgage  is 
still  subsisting,  the  lands  last  conveyed  are  liable  to  be  first  sold 
to  pay  it.  So  far,  then,  as  relates  to  this  mortgage  debt,  and 
the  estate  of  the  mortgagor,  and  the  rights  of  Henderson  as 
against  that  estate,  the  administrator  of  the  mortgagor  could 
only  sell  the  three  tracts,  subject  to  the  whole  mortgage.  These 
three  tracts  were  in  the  hands  of  the  purchaser  from  the  mortga- 
gor's administrator,  subject  to  the  same  equity  in  favor  of  Hen- 
derson that  they  were  subject  to  in  the  hands  of  the  mortgagor. 
I  think  Henderson  is  entitled  to  relief.  Without  putting  the 
action  of  the  court  on  his  ignorance,  but  charging  him  with  full 
knowledge  of  the  mode  of  proceeding  in  a  foreclosure  suit,  and 
allowing  him  full  knowledge  of  his  equities,  as  we  must  also 
do,  he  had  just  grounds  for  relying  that  such  course  would  be 
taken  as  to  subject  the  three  tracts  last  conveyed  to  be  first 
sold  ;  and  it  appears  to  me  that  on  the  facts  stated  in  the  bill 
and  the  decree  as  it  stands,  it  would  have  been  proper  for  the 
complainant's  solicitor  to  direct  the  sheriff  to  sell  those  three 
tracts  first.  But  it  seems  the  Smiths  now  make  difficulty; 
and  Henderson  seems  to  have  just  ground  to  apprehend  that  his 
tract  may  be  sold  first.  The  question  is  as  to  the  mode  in 
•which  relief  can  be  extended  to  Henderson.  I  say  to  Hender- 
son, for  I  see  no  principle  on  which  any  relief  can  be  extended 
to  the  Smiths.  Indeed  they  have  asked  none.  But  if  they  had, 
the  only  relief  they  could  have  asked  would  have  been  the  open- 
ing of  the  decree,  and  permitting  them  to  answer  and  set  up 
that  the  debt  was  paid.  On  what  ground  could  they  ask  the 
court  to  open  the  decree?  They  appeared  and  demurred  to  the 
bill,  and  after  their  demurrer  was  overruled  failed  to  answer. 
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Xav,  they  say  they  intended  to  answer,  and  would  have  done  so 
and  have  set  up  that  the  mortgage  was  paid,  if  they  had  not 
thought  they  had  made  an  arrangement  with  the  complainant's 
solicitor,  that  Henderson's  tract  should  be  sold  first.  Now  the 
only  defence  that  would  have  answered  their  purpose  would  have 
been  that  the  mortgage  had  been  paid  ;  and  if  they  had  so  little 
confidence  in  that  defence,  or  so  little  regard  for  the  rights  of 
Henderson,  as,  instead  of  answering,  to  take  their  chance  of  in- 
ducing the  sheriff,  or  the  complainant's  solicitor,  to  sell  Hender- 
son's tract  first,  I  do  not  see  that  the  court  ought,  or  that  it  can, 
on  any  recognized  principle  in  regard  to  opening  decrees,  open 
this  decree  in  their  favor.  I  do  not  see  that,  at  present,  there 
is  any  need  of  inflicting  on  either  of  the  parties  the  expense  of 
opening  the  decree,  or  of  a  reference.  The  bill  states  the  facts 
sufficiently,  and,  as  against  the  Smiths,  it  should  stand  as  con- 
fessed. I  see  no  objection  to  making  an  order  on  the  sheriff  to 
Bell  the  three  tracts  last  conveyed,  first.  There  can  be  no  doubt 
they  will  bring  enough  to  pay  the  debt.  If  they  should  not, 
the  matter  may  be  again  agitated,  and  the  court  will  decide 
whether  the  decree  shall  be  opened  to  let  Henderson  in  to  de- 
feud.  If  it  be  said,  on  the  part  of  the  Smiths,  that  the  court 
should  not  interfere  at  all,  unless  it  opens  the  decree  and  gives 
them  an  opportunity  to  defend,  I  do  not  think  they  stand  in  a 
position  to  ask  that  of  the  court. 

Order  accordingly. 

CITED  in  Weatherby  v.  Slack,  1  C.  E.  Gr.  493. 
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THE  NEW  YORK  CHEMICAL  MANUFACTUE1NG  COMPANY  v. 
AARON  PECK  ET  AL. 

1.  A  bonafide  assignee  of  a  mortgage  first  in  execution  and  registry,  without 
notice  of  an  agreement  under  seal  between  the  first  and  second  mortgagees 
that  the  second  mortgage  shall  be  considered  and  held  to  be  the  prior  encum- 
brance, no  charge  being  made  in  the  registry  of  the  mortgages,  has  an  equity 
superior  to  that  of  the  second  mortgage  under  such  an  agreement. 

2.  The  language  of  an  answer  scrutinized. 


The  bill  in  this  case,  filed  January  18th,  1843,  is  for  the  fore- 
closure of  a  mortgage,  dated  March  18th,  1830,  given  by  A.  Peck 
to  Saranel  Condit,  to  secure  the  payment  of  a  promissory  note, 
of  the  same  date,  given  by  Peck  to  Condit,  payable  on  demand, 
for  $1500,  with  interest.  The  bill  states  that  on  the  20th  Sep- 
tember, 1842,  Condit,  by  an  assignment  endorsed  on  the  mort- 
gage, for  a  valuable  consideration  to  him  paid  by  the. complain- 
ants, assigned  to  them  the  mortgage  and  the  note  referred  to 
therein.  That  the  complainants  have  heard  and  believe  it  to  be 
true,  that  Peck,  on  or  about  May  1st,  1830,  executed  another 
mortgage  on  the  said  property  and  other  property,  to  Samuel 
Dodd,  to  secure  $2400;  that  Dodd  had  since  died  intestate, 
and  administration  of  his  personal  estate  has  been  granted  to 
Caleb  Baldwin  and  Jemima  Dodd.  That  Peck,  on  or  about 
February  15th,  1831,  sold  and  conveyed  the  said  property  to 
William  Peck  and  Elijah  C.  Pierson,  who  now  own  it.  That  on 
the  14th  April,  1840,  John  Taylor  recovered  a  judgment  in  the 
Circuit  Court  of  Passaic,  against  A.  Peck,  C.  R.  Akers,  Elijah 
C.  Pierson,  Samuel  Condit  and  William  Peck  for  $111.94,  and 
on  the  20th  October,  1840,  another  judgment  in  the  said  court, 
against  the  same  persons,  for  $2500.48.  That  on  the  20Ji 
October,  1840,  Jonas  Smith  recovered  a  judgment  in  the  said 
court  against  A.  Peck,  William  Peck,  Lewis  Dodd  and  Samuel 
Condit,  survivors  of  Samuel  M.  Dodd,  for  $794.53.  That  on 
the  27th  October,  1841,  Isaac  Baldwin  recovered  a  judgment  in 
said  court,  against  William  Peck,  Elijah  C.  Pierson  and  Sam- 
uel Condit,  for  $1686.78.  That  the  board  of  chosen  free- 
holders of  the  county  of  Essex  had  a  verdict  or  recovered  a 
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judgment  against  the  said  A.  Peck,  William  Peck,  Samuel  Condit 
and  others,  in  the  Circuit  Court  of  Essex,  in  1841,  for  $5773.51, 
besides  costs.  That  Mann  &  Hendrick  recovered  a  judgment 
against  the  said  William  Peck,  in  the  said  court,  on  the  9th 
November,  1842,  for  $232.45.  That  on  the  9th  November, 
1841,  James  Manell  recovered  a  judgment,  in  the  Supreme 
Court,  against  William  Peck,  Elijah  C.  Pierson  and  Samuel 
Condit,  for  $510.50,  besides  costs.  That  on  the  same  day,  Elias 
Tom  kins  recovered  a  judgment,  in  the  same  court,  against  the 
same  persons,  for  $413.28,  besides  costs.  That  on  the  22d 
February,  1842,  Jonas  Smith  recovered  a  judgment  in  the  same 
court,  against  A.  Peck,  William  Peck,  Lewis  Dodd  and  Samuel 
Condit,  survivors  of  Samuel  M.  Dodd,  for  $761.83.  That  on 
the  same  day,  John  Taylor  recovered  a  judgment,  in  the  same 
court,  against  A.  Peck,  C.  R.  Akers,  Elijah  C.  Pierson,  Samuel 
Condit  and  William  Peck,  for  $1976.64,  besides  costs.  That 
on  the  10th  May,  1842,  Isaac  Baldwin  recovered  a  judgment 
in  the  same  court,  against  William  Peck,  Elijah  C.  Pierson  and 
Samuel  Condit,  for  $1652.19,  besides  costs.  The  bill  charges 
that  the  said  Samuel  Dodd,  E.  C.  Pierson,  William  Peck  and 
the  said  several  judgment  creditors,  had  notice  of  the  complain- 
ant's mortgage,  and  that  they,  severally,  took  their  mortgage, 
deed  and  judgments  subject  to  the  mortgage  of  the  complainants  ; 
and  that  they  knew  it  was  unsatisfied.  That,  before  filing  this 
bill,  the  complainants  have  called  on  the  said  A.  Peck,  and 
demanded  payment  of  the  said  note,  and  he  refused  to  pay  the 
same;  and  that  the  complainants  are  informed  and  believe  that 
he  is  insolvent  and  unable  to  pay  his  debts. 

The  administrators  of  Samuel  M.  Dodd,  deceased,  (in  the 
bill  called  Samuel  Dodd,)  put  in  an  answer  to  the  bill,  admitting 
the  indebtedness  of  A.  Peck  to  Samuel  Condit,  and  the  giving 
of  the  note  and  mortgage,  and  the  record  of  the  mortgage,  and 
the  assignment,  for  a  valuable  consideration,  of  the  note  and 
mortgage  by  Samuel  Condit  to  the  complainants,  and  the  record 
of  the  assignment;  and  stating  that  on  the  1st  of  April,  1830, 
A.  Peck,  being  indebted  to  Samuel  M.  Dodd,  since  deceased,  in 
$2400,  made  his  note,  of  that  date,  for  the  said  sum,  payable 
to  the  said  Samuel  M.  Dodd,  or  order,  on  demand,  with  interest ; 
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and  that  on  the  1st  of  May,  1830,  to  secure  the  said  note,  the 
said  A.  Peck  executed  and  delivered  to  the  said  Dodd  his  mort- 
gage, of  the  last-mentioned  date,  on  certain  lands  therein  descri- 
bed, (describing  them,)  which  mortgage  was  acknowledged  on  the 
15th  and  recorded  on  the  18th  of  September,  1830,  at  5  minutes 
after  4  P.  M.  That  the  lot  first  mentioned  in  this  mortgage  is 
the  same  land  and  premises  described  in  the  mortgage  set  out  in 
the  complainants'  bill.  That  Samuel  M.  Dodd  died  October 
24th,  1831,  intestate;  that  on  the  20th  November,  1831,  admin- 
istration of  his  personal  estate  was  granted  to  these  defendants, 
and  that  the  said  note  and  mortgage  to  the  said  Samuel  M.  Dodd 
came  into  the  possession  of  such  administrators.  They  admit 
that  A.  Peck,  on  or  about  February  15th,  1841,  sold  and  con- 
veyed to  William  Peck  and  Elijah  C.  Pierson  the  said  land  and 
premises  described  in  the  mortgage  set  out  in  the  complainants' 
bill,  and  first  described  in  the  said  mortgage  to  Samuel  M. 
Dodd  ;  and  that  said  William  Peck  and  Elijah  C.  Pierson  were 
the  owners  of  the  same  at  the  time  of  the  filing  of  the  complain- 
ants' bill.  That  on  or  about  August  26th,  1836,  while  the  said 
Samuel  Condit  was  the  holder  of  the  mortgage  so  given  by 
A.  Peck  to  him,  these  defendants  released  the  lot  secondly 
described  in  the  said  mortgage  to  Samuel  M.  Dodd  to  the 
owners  thereof,  according  to  law,  from  the  operation  and  lien  of 
the  said  mortgage  held  by  the  defendants;  and  that  the  said 
release  was  made  with  the  knowledge,  approbation  and  consent 
of  the  said  A.  Peck  and  the  said  Samuel  Condit.  That  after- 
wards, on  the  said  August  26th,  1836,  the  said  Samuel  Condit 
still  being  the  holder  of  the  said  note  and  mortgage  given  by  A. 
Peck  to  him,  and  these  defendants  being  still  the  holders  of  the 
said  note  and  mortgage  given  to  their  said  intestate,  the  said  Sam- 
uel Condit  made  and  entered  into  an  agreement  in  writing,  under 
his  hand  and  seal,  to  and  with  these  defendants,  of  the  date  last 
mentioned,  whereby  he  stipulated  and  agreed  for  the  consideration 
therein  expressed  and  referred  to,  to  and  with  these  defendants, 
that  the  said  Samuel  M.  Dodd  mortgage  should  be  considered  and 
held  as  the  first  lien  on  the  lot  described  in  the  mortgage  from 
Peck  to  Condit,  notwithstanding  the  prior  date  and  execution 
A  the  said  mortgage  from  Peck  to  the  said  Coudit ;  which  said 
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agreement,  with  its  recitals,  is  of  the  following  purport  and 
effect,  that  is  to  say,  (setting  it  out.)  It  recites  the  two  mort- 
gages, giving  their  dates;  and  states  that  he,  the  said  Con- 
dit,  has,  for  certain  good  causes  and  considerations,  agreed  to 
give  priority  to  the  mortgage  to  Dodd,  and  then,  in  considera- 
tion of  the  premises,  and  of  $1  to  him  paid,  consents,  covenants 
and  agrees  to  and  with  the  said  administrators,  &c.,  of  Samuel 
M.  Dodd,  that  the  Dodd  mortgage  shall  be  considered  and  held 
as  the  prior  lien,  &c.  The  answer  then  states  that  this  agreement 
was  made  and  entered  into  by  Condit  with  a  full  knowledge  that 
these  defendants  had  made  the  release  herein  before  mentioned, 
and  of  the  effect  and  purport  thereof;  and  with  the  full  know- 
ledge and  approbation  of  the  said  A.  Peck,  William  Peck  and 
Elijah  C.  Pierson,  at  the  time  of  the  making  thereof. 

By  the  consent  of  the  solicitors  of  the  respective  parties,  the 
affidavit  of  A.  Peck,  one  of  the  defendants,  was  read  on  the 
hearing.  He  states  that  he  was  discharged  as  a  bankrupt,  March 
31st,  1843.  That  the  agreement  of  Samuel  Condit,  (being  the 
agreement  that  the  Dodd  mortgage  should  be  held  and  considered 
the  first  lien  on  the  premises  described  in  the  mortgage  to  Con- 
dit, and  which  was  assigned  to  the  complainants,)  was  made  and 
delivered  by  him  to  the  administrators,  &c.,  of  Dodd,  at  the 
instance  and  request  of  William  Peck  and  Elijah  C.  Pierson,  to 
induce,  and  as  a  consideration  to  the  said  administrators  to  make 
and  deliver  the  release  to  John  Peck;  John  Peck  being  then  the 
owner  of  the  part  released  to  him,  and  the  said  William  Peck 
and  Elijah  C.  Pierson  being  then  the  owners  of  the  residue  of 
the  mortgaged  premises.  That  the  making  and  delivering  of  the 
said  agreement  was  the  only  inducement  or  consideration  for  the 
execution  and  delivery  of  the  said  deed  of  release;  that  the  said 
agreement  and  deed  of  release  were  made,  executed  and  delivered 
respectively,  on  or  about  the  day  they  bear  date,  in  good  faith, 
and  for  the  consideration  aforesaid,  and  with  the  full  purpose 
and  expectation  of  all  the  parties  thereto,  as  declared  by  them 
at  the  time,  to  give  priority  to  the  mortgage  of  the  said  admin- 
istrators over  that  of  the  said  Samuel  Condit. 

John  Q.  Jones,  sworn  for  the  complainants,  says  he  was  cash- 
ier of  the  New  York  Chemical  Manufacturing  Company  during 
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the  whole  month  of  September,  1842,  and  for  some  years 
previous;  that  the  said  company  took  the  said  note  and  mort- 
gage, (the  note  and  mortgage  to  Condit,)  for  a  full  and  valuable 
consideration,  as  cash ;  they  were  taken  by  order  of  the  board 
of  directors  of  the  said  company;  the  whole  of  the  negotiation 
and  the  purchase  of  assignment  of  said  note  and  mortgage  was 
made  by  him,  the  deponent,  in  behalf  of  the  said  company. 
That  prior  to  and  at  the  time  of  making  the  agreement  for  the 
purchase  of  said  note  and  mortgage,  it  was  represented  to  him, 
as  cashier  for  the  complainants,  that  the  said  mortgage  was  the 
first  encumbrance  on  the  property  described  in  it.  He  so  repre- 
sented it  to  the  board  of  directors,  and  the  board  took  it  on  that 
understanding.  That  the  complainants  would  not  have  taken 
this  mortgage  but  for  the  representations  made  to  them  that  it 
was  the  first  encumbrance.  That  the  complainants  first  heard 
of  the  secret  agreement  made  by  Samuel  Condit  to  give  priority- 
to  the  Dodd  mortgage  after  the  filing  of  the  bill  in  this  cause. 

A.  S.  Pennington,  for  the  complainants,  He  cited  6  Cowen 
147 ;  John.  Ch.  Rep.  441,  479 ;  1  P.  Wms.  497  ;  1  Eq.  Gas. 
Ab.  321 ;  2  Vern.  726 ;  6  'Ves.  192;  13  Ib.  132  ;  3  Eussel  1  ; 
2  Simons  75;  2  Vent.  337;  2  Dessau.  519;  1  Dow's  Eep.  50; 
Pow.  on  Mart  295;  Talbot  187;  1  Atk.  571  ;  7  Hahl.  116; 
2  Pick.  184 ;  4  Taunton  683 ;  6  Cranch  133  ;  1  Sumner>8  Eep. 
509 ;  2  Wash.  Eep.  233,  255 ;  1  Munf.  Rep..  533 ;  8  Cowen  260  ; 
Saxton  461 ;  Story's  Com.  on  Eq.  372,  7,  9;  1  Fonbl.  Eq.  206, 
266;  19  East  66,  71. 

A.  C.  M.  Pennington,  for  the  defendants.  He  cited  2  Story's 
Eq.  362;  3  Meriv.  86;  2  Vern.  692,  764;  1  Ves.  122;  1  Ves., 
Jr.,  247  ;  4  Ib.  7, 12;  1  Harr.  &  John.  320 ;  3  Monroe  432 ;  1 
Dallas  23  ;  2  Murphy's  Eep.  30 ;  1  Paige  319  ;  12  Wheat.  605 ; 
6  Cbnd.  U.  S.  Eep.  662;  3  Ib.  554;  J  Wheat.  233;  9  Cowen 
409  ;  5  Ib.  353 ;  2  Yeatea  23  ;  2  John.  Eep.  595  ;  1  Pen.  Eep. 
23;  6  Hoist.  116. 

THE  CHANCELLOR.  On  the  18th  March,  1830,  Aaron  Peck 
gave  his  note  of  that  date  to  Samuel  Condit,  for  $1500,  payable 
on  demand,  with  interest;  and,  to  secure  the  payment  of  it, 
executed  and  delivered  to  Samuel  Condit  a  mortgage,  of  the 
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same  date,  on  a  tract  of  land  in  Orange.  On  the  1st  May, 
1830,  A.  Peck  executed  and  delivered  to  Samuel  M.  Dodd  a 
mortgage  to  secure  the  payment  of  a  note  given  by  Peck  to 
Dodd,  for  $2400,  payable  to  Peck  or  order,  on  demand,  with 
interest.  This  second  mortgage  covered  the  tract  contained  in 
the  first  mortgage  and  another  tract  of  land.  On  the  15th  Feb- 
ruary, 1831,  A.  Peck  conveyed  both  tracts  to  William  Peck  and 
Elijah  C.  Pierson  ;  and  it  would  seem  that  William  Peck  and 
Elijah  C.  Pierson  afterwards  conveyed  to  John  Peck  the  second 
tract  mortgaged  to  Dodd,  and  which  was  not  mortgaged  to  Con- 
dit.  Samuel  M.  Dodd  died  in  October,  1831,  and  administra- 
tion of  his  personal  estate  was  granted  to  Caleb  Baldwin  and 
Jemima  Dodd.  On  the  26th  August,  1836,  the  administrators 
of  Samuel  Dodd  released  the  lot  secondly  described  in  their 
mortgage  from  the  operation  and  lien  of  their  mortgage.  The 
.  answer  of  the  administrators  says  that  the  release  was  made  to 
the  owners  thereof  according  to  law ;  and  that  the  release  was 
made  with  the  knowledge,  approbation  and  consent  of  A.  Peck 
and  of  Samuel  M.  Condit.  Afterwards,  on  the  said  26th  August, 
1836,  (in  the  language  substantially  of  the  answer),  the  said 
Samuel  Condit  made  and  entered  into  an  agreement  in  writing 
under  his  own  hand  and  seal,  to  and  with  the  defendants,  of  the 
date  last  mentioned,  whereby  he  stipulated  and  agreed,  for  the 
considerations  therein  expressed  and  referred  to,  to  and  with  the 
defendants,  (the  administrators),  that  the  said  Dodd  mortgage 
should  be  considered  and  held  as  the  first  lien  on  the  lot  descri- 
bed in  the  mortgage  to  Condit,  notwithstanding  the  prior  date 
and  execution  of  his,  Condi t's,  mortgage.  The  answer  says  that 
this  agreement  was  made  and  entered  into  by  Condit  with  a  full 
knowledge  that  the  said  defendants  had  made  the  said  release, 
.and  with  the  full  knowledge  and  approbation  of  the  said  A.  Peck, 
William  Peck  and  Elijah  C.  Pierson.  The  agreement  stales 
i the  two  mortgages,  and  that  he,  Coudit,  had  agreed,  for  certain 
•  good  causes  and  considerations,  to  give  priority  to  the  D.uld 
.mortgage;  and  then,  in  consideration  of  the  premises  and  of  $1, 
.to  him  paid,  consents,  covenants  and  agrees  to  and  witli  the  said 
administrators  of  Samuel  M.  Dodd,  deceased,  that  the  Dodd 
juortgage  shall  be  considered  and  held  to  be  the  prior  lien  In 
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April,  1840,  a  judgment  for  $1114.91,  and  in  October,  1840, 
another  judgment  for  $2500,  were  recovered  by  John  Taylor,  both 
against  A.  Pt-ck,  C.  R.  Akers,  Elijah  C.  Pierson,  Samuel  Con- 
dit  and  William  Peck.  On  the  20th  October,  1840,  Jonas  Smith 
recovered  a  judgment  against  A.  Peck,  William  Peck,  Lewis 
Dodd  and  Samuel  Condit,  survivors  of  Samuel  M.  Dodd,  for 
$794.53;  and  other  judgments  for  large  amounts  were  recover- 
ed, in  1841,  against  the  said  Peck,  Pierson  and  Condit.  In 
February,  1842,  Jonas  Smith  recovered  anotlur  judgment  against 
A.  Peck,  William  Peck  and  Lewis  Dodd,  deceased,  for  $761.83  ; 
and  on  the  same  day,  John  Taylor  recovered  a  judgment  against 
A.  Peck,  C.  R.  Akers,  Elijah  C.  Pierson,  Samuel  Condit  and 
William  Peck,  for  $1976.64  ;  and  on  the  10th  May,  1842,  Isaac 
Baldwin  recovered  a  judgment  against  William  Peck,  Elijah  C. 
Pierson  and  Samuel  Condit,  for  $1652.19.  On  the  20th  Sep- 
tember, 1842,  Samuel  Condit,  by  an  assignment  endorsed  on  the 
said  mortgage  given  by  A.  Peck  to  him,  stating  his  assignment 
to  have  been  made  for  a  valuable  consideration  to  him  paid  by 
the  complainants,  assigned  his  said  mortgage  to  the  complainants 
and  the  note  referred  to  therein.  On  the  15th  February,  18  13, 
the  complainants,  as  assignees  of  the  Condit  mortgage,  filed  their 
bill  for  the  foreclosure  of  that  mortgage  and  the  sale  of  the  pre- 
mises under  it,  as  the  prior  encumbrance,  making  the  adminis- 
trators of  Samuel  M.  Dodd  parties  defendant  as  subsequent 
mortgagees.  These  defendants  set  up  the  agreement  of  Condit 
before  stated,  that  the  Dodd  mortgage  should  be  considered  the 
prior  encumbrance. 

There  can  be  no  doubt  that  if  Condit  had  not  assigned  his 
mortgage,  but  had  himself  filed  the  bill  for  foreclosure,  the 
court  would  have  given  effect  to  his  agreement  under  seal,  if  pro- 
duced by  the  administrators  of  Dodd;  that  the  Dodd  mortgage 
should  be  considered  and  held  to  be  the  first  lien,  whether  that 
agreement  was  considered  as  only  a  covenant  or  as  something 
more.  Nor  can  there  be  any  doubt  that  the  assignee  of  a  bond 
and  mortgage  takes  them  subject  to  all  equities  existing  in  favor 
of  the  mortgagor  against  the  mortgage.  But  the  question  invol- 
ved in  this  case  is,  whether  when  there  are  two  mortgagees,  one 
prior  and  the  otlrr  subsequent,  and  the  subsequent  mortgagee 
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takes  from  the  prior  mortgagee  a  writing  under  seal,  that 
the  subsequent  mortgage  shall  be  considered  and  held  to  be  the 
prior  encumbrance,  but  no  change  is  made  in  the  registry  of  the 
mortgages,  and  the  mortgagee  whose  mortgage  is  prior  in  date 
and  registry  afterwards  assigns  his.  mortgage  to  a  bona  fide  as- 
signee without  notice  of  the  agreement  between  the  two  mortga- 
gees, the  subsequent  mortgage  is  to  be  considered  the  prior  en- 
cumbrance as  against  such  assignee.  This  is  the  statement  of 
Ihe  question  on  the  supposition  that  the  subsequent  mortgagee 
setting  up  the  agreement  and  the  assignee  of  the  mortgage  first 
in  execution  and  registry  are  both  innocent.  On  this  question, 
I  am  strongly  inclined  to  the  opinion  that  the  bona  fide  assignee 
of  the  mortgage  first  in  execution  and  registry,  without  notice  of 
1  he  agreement  between  the  mortgagees,  has  the  better  equity; 
and  that  the  mortgage  so  assigned  to  him  should  be  decreed  to 
be,  in  his  hands,  the  first  encumbrance;  and  that  the  subsequent 
mortgagee  should  be  left  to  his  action  against  the  first  mortga- 
gee for  a  breach  of  covenant.  If  such  an  agreement  should  be 
held  to  be  equivalent  to  the  actually  putting  the  second  mort- 
gage first,  notwithstanding  the  registry  to  the  contrary,  then  the 
second  mortgagee,  by  procuring  such  an  agreement  and  permit- 
ting the  registry  to  remain  unchanged,  puts  it  in  the  power  of  the 
first  mortgagee,  and  is  active  in  so  putting  it  in  his  power,  to  in- 
flict a  loss  on  an  innocent  assignee  of  the  first  mortgage.  No  dili- 
gence on  the  part  of  any  one  about  to  take  an  assign  ment  of  the  first 
mortgage  would  protect  him,  or  apprise  him  of  danger.  If  he  goes 
to  the  mortgagor  to  inquire  of  him  if  he  has  any  equities  against 
the  mortgage,  he  is  answered  No,  and  that  the  money  is  all  due. 
If  he  goes  to  the  records,  he  finds  that  the  mortgage  he  is  about 
to  take  is  the  first  encumbrance.  These  are  the  only  sources  of 
inquiry  to  which  he  can  apply.  The  information  he  receives  is 
satisfactory,  and  he  takes  the  mortgage.  When  he  comes  to 
foreclose  his  mortgage,  if  the  second  mortgagee  produces  an 
agreement  between  him  and  the  first,  that  the  second  mortgage 
shall  be  considered  and  held  to  be  the  first,  I  think  the  assignee 
could  truly  and  justly  answer  that  that  did  not  make  it  the  first ; 
that  the  first  mortgagee  still  kept  it  in  its  place  as  the  first,  in 
.breach  of  his  agreement,  and  that  he,  the  second  mortgagee, 
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must  resort  to  his  remedy  on  the  agreement.  Indeed,  I  do  not 
see  that,  unless  there  be  a  change  in  the  registry,  there  could 
he  anything  but  a  covenant  between  the  two  mortgagees.  The 
recording  of  such  an  agreement  would  not  have  the  effect  of  put- 
ting the  second  mortgage  first  as  against  third  persons.  Whnfc 
could  lead  a  third  person,  searching  for  mortgages  against  a 
mortgagor  and  the  priorities  of  them,  to  look  for  an  agreement 
between  the  mortgagees  inverting  the  order  of  registry?  There 
has  been  no  effort  on  the  part  of  the  defendants  to  question  the 
bona  fides  of  the  assignment  to  the  complainants,  or  their  want 
of  notice.  It  seems,  on  the  contrary,  to  be  admitted  by  the  an- 
swer. Under  these  circumstances,  and  supposing  the  defend- 
ants- to  be  equally  innocent  in  other  respects,  the  loss,  I  think, 
should  fall,  (if  any  is  to  be  sustained,)  on  the  defendants,  the 
second  mortgagees.  They  should  be  left  to  their  remedy  on  the 
covenant.  On  principle,  the  case  seems  to  me  to  be  with  the 
complainants;  and  several  adjudged  cases  referred  to  on  the 
argument  sustain  the  principle.  In  Murray  and  others  v. 
Lylburn  and  others,  decided  by  Chancellor  Kent,  2  John.  Cli. 
Rep.  411,  one  Winter  held  certain  lands  in  trust.  The  cestui 
que  trust  filed  a  bill  against  Winter,  the  trustee,  charging  him 
with  a  breach  of  trust,  and  obtained  an  injunction  restraining 
him  from  acting  as  trustee,  and  from  selling  any  of  the  trust 
estate  or  assigning  any  securities.  Winter,  notwithstanding,  sold 
part  of  the  trust  estate  to  Sprague,  and  took  his  bond  and  mort- 
gage for  the  purchase  money,  and  afterwards  assigned  Spragut-'s 
bond  and  mortgage  to  Lylburn.  The  question  was,  whether  Lyl- 
burn, the  assignee,  was  accountable  to  the  cestui  que  trust  for 
the  bond  and  mortgage,  as  Winter,  the  assignor,  would  have 
been  had  he  kept  it.  No  doubt  the  bond  and  mortgage  in  the 
hands  of  the  assignee,  Lylburn,  were  subject  to  any  equities  ex- 
isting in  favor  of  Sprague,  the  mortgagor,  against  Winter,  the 
mortgagee  and  assignor.  But  the  bond  and  mortgage  in  Win- 
ter's hands  were  subject  to  another  equity  ;  not  an  equity  of  the 
mortgagor,  but  an  equity  of  a  third  person.,  the  cestui  que  trust, 
who  could  have  subjected  them,  in  Winter's  hands,  to  the  trust ; 
us,  in  the  case  before  us,  the  administrators  of  Dodd  might,  by 
virtue  of  the  agreement,  have  postponed  Condit's  mortgage  to 
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tin-in,  if  it  had  remained  in  Condit's  hands.  The  question  was, 
whether  the  bond  and  mortgage  in  the  assignee's  hands,  was  sub- 
ject to  such  an  equity  of  a  third  person,  not  a  party  to  them,  be- 
cause they  were  subject  to  it  in  the  hands  of  the  assignor.  The 
Chancellor  said  that  the  rule  that  the  assignee  of  a  chose  in  ac- 
tion takes  it  subject  to  the  same  equity  it  was  subject  to  in  the 
hands  of  the  assignor,  is  generally  understood  to  mean  the  equity 
residing  in  the  obligor  or  debtor,  and  not  an  equity  residing  in 
Borne  third  person  against  the  assignor.  That  one  about  pur- 
chasing a  bond  from  the  obligee  can  always  go  to  the  obligor  and 
ascertain  what  claims  he  may  have  against  the  bond ;  but 
that  he  may  not  be  able,  with  the  utmost  diligence,  to  ascer- 
tain the  latent  equity  of  some  third  person  against  the  .ob- 
ligee ;  that  he  has  no  object  to  which  he  can  direct  his  inquiries  ; 
and  that,  for  this  reason,  the  claim  of  the  assignee,  without 
notice,  was  preferred  in  the  late  case  of  Redfern  v.  Ferrier,  \  Dow 
50,  to  that  of  a  third  party  setting  up  a  secret  equity  against 
the  assignor,  thus  sanctioning  the  decision  in  Dow,  in  which  Lord 
Eldon  said  that  if  it  was  not  to  be  so,  no  assignments  could  ever 
be  taken  with  safety.  The  case  we  have  in  hand  is  much  stronger 
in  favor  of  the  bona  fide  assignee  than  the  case  put  by  Chan- 
cellor Kent.  The  holders  of  the  Dodd  mortgage  are  chargeable 
with  permitting  the  registry  to  remain  unaltered,  to  mislead  an 
innocent  person  ;  and  besides,  they  have  a  covenant  from  the 
other  mortgagee,  which  was  broken  by  his  assignment,  if  the  as- 
signment is  good  and  the  mortgage  first  in  execution  and  registry 
is  entitled  to  preference.  In  Moore  v.  Holcombe,  3  Leigh  597, 
Holcombe  sold  land  to  Moore,  and  took  no  security  for  the  pur- 
chase money.  Moore  then  sold  the  land  to  F.  and  took  his 
bond  for  the  purchase  money;  then  assigned  the  bond  to  a  bona 
fide  assignee  having  no  notice  of  Holcombe's  claim  to  a  lien  on 
the  land  for  the  purchase  money  due  from  Moore  to  him.  It 
was  held  that  though  the  bond,  in  the  hands  of  Moore,  the  as- 
signor, might  have  been  subject  to  Holcombe's  equity,  yet  that 
Ho!  com  be  could  not  assert  his  equity  against  Moore's  assignee 
of  the  bond  ;  that  though  a  bond,  in  the  hands  of  an  assignee,  is 
subject  to  any  equity  of  the  obligor,  it  is  not  subject  to  any  equity 
of  a  third  person  not  a  party  to  the  bond  of  which  he  had  no 
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notice.  The  case  of  Dearie  v.  Hall,  3  Russell  1,  is  authority  for 
the  complainants  in  tin's  case.  One  having  a  beneficial  interest 
in  money  in  the  hands  of  trustees,  assigns  it  to  A,  but  no  notice 
of  the  assignment  is  given  to  the  trustees;  he  afterwards  pro- 
poses to  sell  the  same  interest  to  B;  B  inquires  of  the  trustees 
as  to  the  nature  of  the  title  and  the  amount  of  the  interest,  and 
receiving  no  intimation  of  any  prior  encumbrance,  completes 
the  purchase  and  gives  the  trustees  notice.  It  was  held,  and  I 
think  rightly,  that  B  had  a  better  equity  than  A. 

For  myself,  I  should  be  satisfied  to  let  the  result  to  which  I 
have  come  in  this  cause,  rest  on  the  ground  on  which,  thus  far, 
I  have  put  it.  But.  perhaps  it  is  the  duty  towards  the  parties 
of  a  court  whose  decisions  are  subject  to  the  review  of  a  higher 
tribunal,  to  state  every  view  that  occurs  to  it  which  may  have 
an  influence  on  the  decision  of  the  cause,  one  way  or  the  other. 
This  is  a  case  which,  in  view  of  the  facts  as  they  are  claimed  to 
exist  on  the  part  of  the  defence,  may  be  said  to  be  of  a  very 
extraordinary  character,  so  much  so  as  to  impress  the  idea  that 
the  defence  should  be  examined  with  care.  The  view  to  which 
I  have  alluded  as  being  proper  to  be  suggested,  respects  the 
answer  of  the  defendants.  It  appears  to  me  there  is  an  evident 
halting  in  it  as  to  several  important  matters.  They  say  that,  on 
the  2Gth  August,  1836,  they  released  the  lot  secondly  described 
in  their  mortgage,  to  the  owners  thereof,  according  to  law,  from 
the  operation  and  lien  of  their  mortgage,  and  that  the  said 
release  was  made  with  the  knowledge,  approbation,  and  consent 
of  A.  Peck  and  of  Samuel  Condit;  that  afterwards,  on  the  said 
26th  August,  1836,  Condit  made  and  entered  into  an  agreement 
in  writing,  under  his  hand  and  seal,  to  and  with  the  defendants, 
dated  the  day  and  year  last  aforesaid,  whereby  he  stipulated  and 
agreed,  for  the  considerations  therein  named  and  referred  to,  to 
and  with  these  defendants,  that  the  said  Dodd  mortgage  should 
be  considered  and  held  as  the  first  lien  on  the  land  described  in 
the  mortgage  to  Condit,  as  by  the  said  agreement,  now  in  the 
possession  of  these  defendants,  will  appear;  that  the  said  agree- 
ment was  made  and  entered  into  by  Condit,  with  a  full  knowledge 
that  these  defendants  had  made  the  said  release.  In  a  subse- 
quent part  of  the  answer,  they  say  that  the  said  agreement  was 


48  CASES  IN  CHANCERY. 

The  New  York  Chemical  Manufacturing  Company  v.  Peck  et  al. 

made  anil  entered  into  by  and  between  the  said  Samuel  Condifc 
and  these  defendants,  with  the  full  knowledge,  consent,  and 
approbation  of  the  said  A.  Peck,  William  Peck,  and  Elijah  C. 
Pierson,  at  the  time  of  the  making  thereof. 

On  looking  at  the  writing  called  the  agreement  of  Condit,  we 
find  it  makes  no  reference  whatever  to  the  release  given  by  these 
defendants.  It  states  the  two  mortgages,  and  that  he,  Condit, 
has  agreed,  for  certain  good  causes  and  considerations,  to  give 
priority  in  payment  to  the  Dodd  mortgage,  and  then  declares 
that,  in  consideration  of  the  premises  and  of  §1,  to  him  paid 
(without  saying  by  whom),  he  has  thereby  consented,  covenanted, 
and  agreed,  to  and  with  the  said  administrators  of  Dodd,  that 
the  Dodd  mortgage  shall  be  considered  and  held  as  the  prior 
lien  on,  &c.  This  writing  is  signed  by  Dodd  only.  The  release' 
executed  by  these  defendants,  recites  that  A.  Peck,  on  the  1st  of 
May,  1830,  had  executed  and  delivered  to  Samuel  M.  Dodd  a 
bond  and  mortgage  for  $2400  and  interest,  on  certain  premises 
in  Orange,  one  of  which  is  a  lot,  &c.,  (describing  the  second  lot 
mentioned  in  that  mortgage),  and  then  declares  that  they,  for  a 
good  and  valuable  consideration,  and  of  $1  to  them  paid,  "  by 
John  Peck,  the  present  owner  of  the  said  lot,"  release  the  same 
from  the  operation  of  the  said  mortgage.  The  two  instruments 
are  separate  and  distinct  from  each  other,  neither  having  any 
reference  to  the  other.  Now,  as  to  the  character  of  the  answer, 
it  is  to  be  remarked,  first,  that  it  does  not  allege  that  there  was 
any  connection  between  the  two  writings,  or  that  one  was  exe- 
cuted in  consideration  of  the  other.  It  is,  indeed,  inconceivable 
how  a  release  by  the  holders  of  the  Dodd  mortgage,  to  John 
Peck,  of  a  lot  covered  by  that,  the  subsequent  mortgage,  which 
the. Condit  prior  mortgage  did  not  cover,  could  be  a  consideration 
for  Condit's  giving  priority  to  the  subsequent  mortgage  over  his, 
on  the  only  lot  his  mortgage  covered,  the  only  security  he  had. 
There  is  something  in  that  which  ordinary,  men,  dealing  upon 
ordinary  principles  and  motives,  cannot  understand.  But  Cou- 
dit'a  agreeing  and  covenanting  that  the  subsequent  mortgage 
should  be  considered  and  held  as  the  prior  encumbrance  on  the  lot 
covered  by  the  first  mortgage,  might  be  an  inducement  or  consider- 
ation for  the  holders  of  the  subsequent  mortgage  to  release  from  its 
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operation  the  lot  covered  by  it  which  was  not  covered  by  the 
first  mortgage.  But,  if  that  agreement  was  the  consideration  of 
the  release,  it  is  extraordinary  that  it  was  not  stated  in  the 
release;  and  still  more  extraordinary  that  it  was  not  so  stated 
in  the  answer  to  be  sworn  to  by  these  defendants. 

Again,  the  answer  does  not  state  that  these  defendants  were, 
or  that  either  of  them  was  present  when  Condit  "made  and  en- 
tered into  "  the  agreement,  (to  use  the  language  of  the  answer,) 
nor  that  there  had  been  any  previous  negotiation  between  Condit 
and  them,  or  either  of  them,  in  reference  to  the  subject  matter 
of  the  release  and  agreement,  or  either  of  them.  If  the  two 
were  connected,  and  the  release  was  given  by  these  defendants, 
iu  consideration  of  Condit's  writing,  called  the  agreement,  the 
counsel  for  these  defendants  would  certainly  have  obtained  that 
information  from  the  defendants  ;  he  could  not  have  failed  to 
make  the  inquiry.  And,  if  he  was  so  informed,  it  is  not  con- 
ceivable' that  the  astute  draftsman  of  their  answer  could  have 
put  the  answer  in  the  shape  he  has  given  it. 

Again,  it  is  not  alleged  in  the  answer,  that  the  writing  called 
Condit's  agreement  was  delivered  to  these  defendants.  A  slight 
reading  of  the  answer  might  make  the  impression  that  it  was 
delivered  to  the  defendants.  The  making  the  agreement,  or 
writing  called  an  agreement,  is  spoken  of  in  several  different 
places  in  the  answer ;  but  in  each  of  them  there  is  an  absence  of 
the  allegation  of  delivery,  a  circumstance  which  we  have  not  a 
right  to  overlook.  In  each  of  the  different  places  the  allegation 
is,  that  Condit  made  and  entered  into  an  agreement  to  and  with 
these  defendants.  This  seems  to  be  going  far  for  the  defendants 
to  swear  to,  if  they  were  not  present  at  the  time  the  writing  was 
made,  and  it  was  not  delivered  to  them  ;  for  an  agreement  in  its 
proper  legal  sense  requires  the  mind  and  assent  of  two  persons. 
A  reference  to  the  language  of  the  answer  and  of  the  writing 
itself  will  show  on  what  ground  the  language  of  the  answer  was 
adopted.  The  answer  says  that  he,  Condit,  made  and  entered 
into  an  agreement  in  writing,  under  his  hand  and  seal,  to  and 
with  the  defendants.  By  turning  to  the  writing  we  find  that  tlu 
answer  uses  the  language  and  form  of  expression  of  the  wilting. 
The  writing  nays,  BJ  it  known,  &c.,  that  I  have  consented,  cov- 
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enanted  and  agreed  to  and  with  C.  and  J.  Baldwin  and  J.  Dodd, 
administrators,  &c.  The  answer  says,  he,  Condit,  made  and  en- 
tered into  an  agreement  to  and  with,  &c. ;  and  in  this  form  the 
defendants  swear  to  the  answer.  We  are  not  at  liberty  to  say, 
under  these  circif  instances,  that  the  defendants  intended  to  say, 
or  that  the  draftsman  supposed  they  would  be  understood  as 
saying,  by  the  language  adopted,  either  that  the  defendants  were 
present  when  the  writing  was  made,  or  had  ever  made  any  nego- 
tiation or  arrangement  for  such  a  writing,  or  that  that  writing 
was  delivered  to  them.  Indeed,  if  they  had,  and  the  writing 
had  been  delivered  to  them,  it  is  hardly  supposable  that  they, 
having  executed  a  release  of  the  other  lot,  would  have  been  sat- 
isfied to  let  the  registry  remain  as  it  was.  If  the  writing  was 
delivered  to  them,  and  they  were  satisfied  to  let  the  registry 
remain  as  it  was,  they  must  be  considered  as  relying  on  the 
covenant  of  Condit.  But  the  only  thing  like  an  allegation  of 
delivery  in  the  whole  answer  is  the  allegation  that  the  writing 
"  is  now,"  that  is,  at  the  time  of  making  the  answer,  in  the  pos- 
session of  these  defendants. 

But  I  am  glad  that  I  have  been  able  to  decide  the  cause  very 
satisfactorily  to  my  own  mind,  by  the  application  of  a  just  and 
equitable  general  principle,  and  have  not  been  obliged  to  put 
the  decision  of  a  case  so  unexampled  in  some  of  its  features,  on 
the  defects  in  the  answer  on  which  I  have  felt  it  my  duty  to 
make  the  foregoing  comments. 

I  am  of  opinion  that  the  complainant's  mortgage  is  entitled 
to  preference. 

Decree  accordingly. 
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LEWIS  F.  R.  GREGORY  T.  RICHARD  STILLWELL  AND  PETER 

P.  BROWN. 

1.  Bill  for  specific  performance,  and  injunction  thereupon.     Extension  of 
time  for  making  payments.     Injunction  dissolved  on  answer. 

2.  As  a  general  rule,  an  injunction  will  not  be  dissolved  without  the  answer 
of  the  defendant  on  whom  the  gravamen  of  the  bill  rests.     But  if  the  answer- 
ing defendant  is  able  from  his  own  connection  with  the  subject  matter  and 
consequent  knowledge,  to  lay  the  facts  before  the  court  which  show  that  the 
complainant  has  no  equity,  the  injunction  may  be  dissolved  without  the  an- 
Bwer  of  such  other  defendant. 


The  bill,  exhibited  by  Lewis  F.  R.  Gregory,  June  8th,  1846, 
states  that  Ebenezer  B.  Gregory,  by  two  deeds,  one  dated 
September  27th,  1839,  and  the  other  dated  November  6th,  1839, 
sold  aud  conveyed  to  the  complainant  several  tracts  of  land  in 
the  township  of  Jefferson,  county  of  Morris,  and  the  township  of 
West  Milford,  county  of  Passaic  ;  three  of  which  are  described 
in  the  bill,  wie  situated  at  New  Fouudland,  in  the  township  of 
West  Milford,  county  of  Passaic,  and  the  other  two  situated  at 
New  Foundland,  and  each  partly  in  Morris  and  partly  in  Pas- 
saic county  ;  and  that,  by  virtue  of  the  said  conveyances,  the  com- 
plainant entered  into  and  possessed  the  said  lands  and  premises. 
That  there  is  on  the  premises  a  valuable  forge  and  iron  works  in 
full  operation.  That  on  the  12th  November,  1839,  Richard 
Stillwell  recovered  a  judgment,  in  the  Supreme  Court  of  this 
state,  against  the  said  Ebenezer  B.  Gregory,  for  $350.88  dam- 
ages and  $33.26  costs,  and  that  thereupon  a  fi.  fa.  was  issued 
to  the  sheriff  of  Passaic,  under  which  the  sa.id  lands  were  sold 
and  bought  by  Stillwell,  on  the  25th  August,  1840,  for  $10,  and 
a  deed  therefbr  made  accordingly,  by  the  sheriff  to  Stillwell. 
That  Stillwell,  by  virtue  of  the  said  deed,  claimed  to  have  title 
to  all  the  said  tracts,  as  well  the  part  thereof  situated  in  Morris, 
as  the  part  thereof  situated  in  Passaic.  That  the  complainant, 
for  the  purpose  of  quieting  the  said  claim  of  Stillwell,  and  of 
procuring  a  complete  and  proper  title  for  the  said  premises,  pro- 
posed to  Stillwell  to  buy  of  him  all  his  right  and  title  thereto; 
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and  that  it  was  therefore  agreed  between  Stillwell  anil  the  com- 
plainant, that  Stillwell  would  sell  and  convey  to  the  complainant 
all  his  right  to  the  said  lands,  when  the  complainant  should  pay 
him  the  amount  of  his  said  judgment  against  E.  B.  Gregory,  and 
the  costs  and  sheriff's  fees  thereon,  and  the  amount  due  on  a  note 
which  Stillwell  then  held  against  E.  B.  Gregory,  for  $325,  da- 
ted December  21st,  1838,  with  the  interest  thereon.  That  Still- 
well  was  about  entering  into  an  article  of  agreement  with  the 
complainant  accordingly,  when  Peter  P.  Brown  proposed  to  Still- 
well  to  make  a  lease  of  the  premises  to  the  complainant  for  a 
certain  rent,  and  to  insert  therein  a  clause  for  the  sale  and  con- 
veyance of  the  premises  to  the  complainant  on  the  terms  afore- 
said. That  Stillwell,  on  such  suggestion,  preferred  that  form, 
of  agreement;  and  that  the  complainant  being  told  it  was,  in  ef- 
fect, the  same  thing  as  an  ordinary  article  of  agreement  for  sale, 
assented  to  it.  That  thereupon,  an  agreement  in  writing  be- 
tween Stillwell  and  the  complainant  was  executed,  to  the  tenor 
and  effect  following:  (setting  out  the  agreement.)  It  is  dated 
September  2d,  1840,  and  witnesseth  that  Stillwell  agrees  to  lease 
to  the  complainant  for  one  year,  the  Carthage  forge  in  Passaic, 
together  with  one  lot  of  10  acres,  one  lot  of  10J  acres  and  one 
lot  of  6  or  7  acres  situate'd  in  Passaic  and  Morris  counties,  (be- 
ing the  lots  described  in  the  bill,)  together  with  all  the  interest 
said  Stillwell  has  in  said  lands  and  forge  in  and  about  said  Car- 
thage forge ;  and  that  the  complainant  agrees  to  pay  therefar  to 
Stillwell,  $102.50,  the  receipt  whereof  is  acknowledged  in  the 
agreement;  and  Stillwell  further  agrees  with  the  complainant, 
that  he  will  sell  and  convey  to  the  complainant  all  the  right,  prop- 
erty, claim  and  demand  that  he  then  had  or  might  thereafter 
have  to  any  lands  that  were  then  in  the  possession  of  Gregory, 
the  complainant,  when  said  Gregory  paid  him  the  amount  of  his 
judgment  against  E.  B.  Gregory,  and  a  note  for  $325  which  he 
held  against  E.  B.  Gregory  ;  and  Stillwell  agrees  that  the  $102.50 
then  paid  as  rent,  and  $51  paid  by  the  complainant  to  the 
sheriff  of  Passaic,  be  counted  and  allowed  as  so  much  paid  on 
the  said  judgment;  and  the  balance  due  on  the  said  judgment 
the  complainant  agreed  to  pay  in  four  months  from  the  date  of 
the  article;  and  the  said  note  and  the  interest  thereon  he  agreed 
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to  pay  in  June,  1841.  And  Gregory  agreed,  that  if  default  was 
made  in  the  said  payments,  lie  would  deliver  up  to  Stillwell  the 
possession  of  the  forge  and  premises,  pond  and  pondage.  And 
Stillwell  further  agreed  to  contest  the  suit  in  chancery  then  com- 
menced by  A.  Bell,  and,  if  possible,  prevent  Bell  from  foreclos- 
ing on  said  forge  lots;  and  if  it  was  necessary  for  Stillwell  to 
answer  Bell's  bill,  Gregory  agreed  to  be  at  the  expense  of 
the  answer.  The  bill  states  that  the  said  article  is  now,  as 
the  complainant  is  informed  and  believes,  in  the  custody  of  said 
P.  P.  Brown.  That  at  the  time  of  executing  the  said  agreement, 
he,  the  complainant,  paid  to  Stillwell  the  said  $102.40,  and  to 
the  said  sheriff  the  said  $51.  That  just  before  the  next  pay- 
ment became  due  on  the  said  agreement,  it  was  represented  to 
Stillwell,  at  the  request  and  on  the  behalf  of  the  complainant, 
that  the  complainant  could  not,  without  great  difficulty,  make 
the  said  payment  by  the  time  it  would  become  due;  and  that 
Stillwell  replied,  as  the  complainant  is  informed  and  believes 
and  charges,  that  it  was  of  no  consequence  that  the  payment 
should  be  made  when  due  ;  that  he  did  not  need  the  money  ;  and 
that  any  other  time  would  answer  his  purpose  quite  as  well ;  and 
that  the  complainant  could  have  his  own  time  for  payment,  or 
words  to  that  effect.  That  the  complainant,  relying  on  such^ex- 
tension  of  time  for  making  the  said  payment,  did  not  prepare  to 
meet  the  same  when  due.  That  afterwards,  on  or  about  June 
1st,  1841,  and  before  the  last  payment  became  due,  Stillwell  was 
applied  to,  on  behalf  of  the  complainant,  in  relation  to  the  con- 
veyance of  the  premises  to  the  complainant,  pursuant  to  the  said 
agreement;  and  that  Stillwell  then  said  that  the  complainant 
had  not  complied  with  the  agreement,  and  that  he,  Stillwell, 
would  not  fulfill  it  on  his  part;  that  he  had  had  trouble  enough 
about  it  and  would  have  nothing  more  to  do  with  it,  or  words  to 
that  effect.  That  it  was  then,  on  the  behalf  of  the  complainant, 
represented  to  Stillwell  that  the  complainant  was  informed  that 
he,  Stillwell,  had  conveyed,  or  agreed  to  convey,  his  interest  in 
the  premises  to  the  said  Brown  ;  and  that  Stillwell,  as  the  com- 
plainant is  informed  and  believes,  denied  it.  That  Brown,  on 
being  inquired  of,  on  behalf  of  the  complainant,  also  denied  that 
Stillwell  had  agreed  to  convey  his  right  in  the  premises  to  him, 
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Brown.  That  at  the  time  of  the  execution  of  the  said  agree- 
ment, Brown  was  present  and  advised  Stillwell  about  it ;  and  that 
after  the  agreement  was  executed,  Brown  took  the  charge  and 
custody  of  it,  and  had  full  notice  and  knowledge  of  its  contents. 
That  the  complainant  has  since  been  informed  and  believes  and 
charges,  that  Stillwell,  on  the  same  day  the  agreement  between 
him  and  th«  complainant  was  executed,  contracted  with  said 
Brown  to  sell  him  the  said  premises;  and  afterwards,  on  or 
about  November  1st,  1841,  conveyed  the  same  to  said  Brown,  by 
deed  of  that  date,  or  some  other.  That  the  complainant  has 
since  applied  and  requested  him  to  fulfill  the  said  agreement  be- 
tween the  complainant  and  Stillwell,  and  to  convey  the  premises 
to  the  complainant  on  the  terms  mentioned  in  the  said  agree-' 
ment;  and  that  the  complainant  was  and  still  is  ready  and  wil- 
ling, and  that  he  offered  to  said  Brown,  to  fulfill  the  agreement 
on  his  part,  and  to  pay  him  the  amount  due  on  the  said  agree- 
meut,  on  his  making  to  the  complainant  a  conveyance  of  the 
premises  in  the  same  manner  as  Stillwell  had  agreed  to  convey 
the  same;  but  that  Brown  wholly  refused  so  to  do,  and  claims 
to  hold  the  right  and  title  in  and  to  the  said  premises.  That  on 
the  26th  October,  1841,  Robert  Morrell  recovered  a  judgment 
in. the  Circuit  Court  of  Passaic  against  said  P.  P.  Brown  and 
H.  Brown  and  Henry  M.  Brown,  for  $215.95,  damages  and  costs. 
That  on  the  30th  October,  1841,  the  executors  of  A.  Schuyler 
recovered  a  judgment  in  the  same  court  against  said  P.  P.  Brown 
for  $144.73;  and  that  there  is  a  suit  pending  in  the  said  court 
in  favor  of  Elizabeth  Boyd  against  the  said  Brown,  in  which 
judgment  may  be  rendered,  &c.  That  said  judgments  are  en- 
cumbrances on  the  premises;  and  that,  by  reason  thereof,  Brown 
has  rendered  himself  unable  to  convey  to  the  complainant  the 
said  premises  in  the  same  manner  as  Stillwell  might  and  ought 
to  have  done.  That  the  complainant,  by  himself  and  his  ten- 
ants, has  been  in  the  peaceable  possession  and  enjoyment  of  the 
premises  and  the  forge  and  works  thereon  since  the  time  of  ex- 
ecuting the  said  agreement,  and  still  is  in  such  possession  and 
enjoyment.  That  Brown,  on  or  about  November  20th,  1845,  com- 
menced an  ejectment  in  the  Circuit  Court  of  Passaic  against 
John  B.  Vandereu  and  Elias  Sergeant,  to  recover  the  possession 
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of  the  said  premises,  and  that  the  complainant  was  permitted 
to  appear  to  the  said  action,  to  defend  the  same,  as  landlord. 
That  neither  Stillwell  nor  Brown,  nor  any  person  for  them,  ever 
demanded  from  the  complainant  payment  of  the  money,  the  time 
for  paying  which  was  so  extended  by  Stillwell,  or  gave  any 
notice  of  rescinding  the  said  agreement.  The  complainant 
charges  that  Stillwell  never  intended  to  fulfill  the  said  agree- 
ment, but,  on  the  day  of  executing  it,  sold  his  interest  in  the 
premises  to  Brown  ;  and  that  Stillwell  and  Brown  both  endeav- 
ored to  conceal  their  agreement  from  the  complainant  till  the 
time  of  making  the  said  payment  had  elapsed.-  That  the  said 
agreement  between  Stillwell  and  the  complainant  was  meant  and 
intended  as  an  agreement  for  the  sale  of  the  premises,  and  has 
been  considered  and  acted  upon  as  such  to  the  present  time.  That 
no  mention  has  been  made  to  the  complainant  by  Stillwell  or 
Brown,  or  any  person  for  them,  or  either  of  them,  of  any  rent 
being  due  from  the  complainant  for  the  premises,  or  of  the  com- 
plainant being  merely  a  tenant  of  the  premises,  but  that  llie  pos- 
session of  the  complainant  has  been,  under  and  by  virtue  of  his 
prior  title  and  of  the  said  agreement,  in  the  character  of  a  pur- 
chaser, and  that  the  complainant  has,  ever  since  the  execution 
of  the  said  agreement,  used  the  premises  as  his  own,  and  made 
great  improvements  thereon,  and  done  all  the  repairs  to  the 
forge;  and  not  only  the  small  repairs,  which  it  is  customary  for 
tenants  to  make,  but  also  the  large  repairs,  that  is  to  say,  such  as 
cost  over  $5,  which  it  is  customary  for  the  landlord  to  make,  and 
has  expended,  in  and  about  the  premises,  more  than  $400 ;  and, 
among  other  improvements  and  repairs,  has  put  in  new  hot-blast 
pipes,  a  new  hammer  wheel,  and  a  new  anvil.  The  bill  prays  a 
specific  performance  of  the  said  agreement  and  a  conveyance  of 
the  premises,  on  the  complainant's  paying  the  residue  of  the 
purchase  money,  with  the  interest  thereon,  and  an  injunction 
against  the  further  prosecution  of  the  ejectment. 

The  injunction  was  granted. 

Peter  P.  Brown  put  in  an  answer  to  the  bill.     Stillwell  did 
not  answer. 

The  answer  of  Brown  states  that  he  supposes  it  to  be  true 
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that  E.  B.  Gregory  executed  and  delivered  to  the  complainant 
the  two  deeds  stated  in  the  bill,  and  says  that  the  record  of  the 
deeds  shows  that  they  were  both  acknowledged  November  15th, 
1839,  and  recorded  December  5th,  1839.  He  admits  that  Still- 
well,  on  the  12th  November,  1839,  recovered  against  E.  B.  Greg- 
ory the  judgment  stated  in  the  bill,  and  that,  on  a  fi.  fa.  issued 
thereon,  the,sheriff  sold  the  premises,  so  far  as  they  were  within 
the  county  of  Passaic,  to  Stillwell,  and  executed  and  delivered 
to  him  a  deed  thereof;  and  he  says  that,  at  the  said  sale,  the 
sheriff  sold  other  lands,  which  were  bid  off  by  one  Samuel  S. 
Gregory,  the  father  of  the  complainant,  for  about  $51,  but  that 
he  has  heard,  and  supposes  it  to  be  true,  that  the  deed  for  the 
same  was  made  out  by  the  sheriff  to  the  complainant;  that  the 
said  judgment  of  Stillwell  was  on  a  note  from  E.  B.  Gregory 
to  him,  for  $325,  and  that  Stillwell  held  another  note  against  E. 
B.  Gregory,  for  the  further  sum  of  $325,  both  of  which  notes 
were  secured  by  a  mortgage  given  by  E.  B.  G.  to  Stillwell,  on 
the  property  described  in  the  deeds  from  E.  B.  Gregory  to  the 
(Complainant.  He  insists  that,  by  virtue  of  the  sale  to  Stillwell, 
lie  acquired  all  the  equity  of  redemption  of  E.  B.  Gregory  in 
the  lands  lying  in  Passaic,  and  that,  thereby,  all  the  right  of  the 
complainant  to  the  lands  lying  in  Passaic  was  extinguished,  as 
the  judgment  of  Stillwell  was  prior  to  the  conveyance  to  the 
complainant;  but  he  admits  that  Stillwell  claimed  a  right  to 
the  property  lying  in  Morris,  by  virtue  of  his  said  mortgage. 
He  admits  that  Stillwell,  after  the  said  conveyance  from  the 
sheriff  to  him,  was  applied  to  by  the  complainant  to  purchase  the 
property,  but  he  denies  that  the  complainant  made  the  appplica- 
tion  for  the  purpose  of  quieting  any  title  he  had  to  the  property 
in  Passaic,  so  bought  by  Stillwell,  for,  he  says,  all  the  title  the 
complainant  previously  had  was  extinguished  by  the  sheriff's  sale. 
He  says  that  Stillwell,  after  his  purchase  at  the  sheriff's  sale, 
proposed  to  him,  the  defendant,  to  sell  to  him  the  said  property 
for  the  amount  of  his  (Stillwell's)  claim  against  E.  B.  Gregory ; 
that  he  stated  to  Stillwell  that  he  thought  the  property  was  worth 
the  amount,  and  that  he  would  be  willing  to  buy  it  at  that  price, 
but  that  he  thought  Stillwell  ought  to  give  the  complainant,  or 
torne  of  the  Stillwell  family,  the  right  to  purchase  it;  and  give 
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them  a  chance  to  pay  for  it;  and  that  he  advised  Stilhvell  to  do 
so,  and  declined  making  the  purchase  on  that  account;  but  that 
he  then  agreed  with  Stillwell,  that  if  he,  Stillwell,  would  sell  to 
the  complainant,  and  give  him  a  chance  to  pay  for  it,  and  the 
complainant  should  not  comply  with  the  terms,  that,  on  the  com- 
plainant's failure  to  pay,  he,  the  defendant,  would  buy  the  prop- 
erty, and  that  the  defendant  and  Stillwell  entered  into  an  agree- 
ment to  that  effect.  That,  thereupon,  Stillwell  and  the  com- 
plainant entered  into  a  verbal  agreement.  That  the  plan  of 
leasing  the  property  for  a  year  was  proposed  by  Stillwell's  coun- 
sel, and  he,  the  defendant,  approved  it;  and  it  was  agreed  upon 
by  all  parties.  That,  after  this  conversation,  Stillwell  came  to 
him  and  wished  him  to  go  with  him  to  see  the  complainant  and 
have  the  agreement  concluded.  That  this  defendant  did  so ; 
and  the  complainant's  father,  Samuel  S.  Gregory,  drew  up  the 
agreement,  and  it  was  then  signed  by  both  parties ;  but  it  was 
not  under  seal ;  and  the  agreement  was  then  placed  in  his  hands 
for  safe-keeping,  and  is  yet  in  his  possession.  The  answer  then 
gives  a  copy  of  it.  The  substance  of  it  is  set  out  in  the  bill. 
He  insists  that,  by  the  agreement,  no  sale  was  made,  but  that  it 
only  gave  the  complainant  a  privilege  of  purchasing,  if  he  should 
determine  to  do  so,  by  making  the  payments  at  the  times  men- 
tioned ;  and  that,  in  the  meantime,  and  until  he  paid,  he  was  to 
remain  as  tenant  of  Stillwell,  and  that  if  he  did  not  pay,  he 
•would  surrender  the  property.  He  admits  that  he  has  heard, 
and  believes  that  the  complainant  paid  Stillwell  the  $102.50, 
and  says  that  nothing  more  has  been  paid  on  the  said  agreement ; 
but  he  has  heard,  and  believes  that  the  complainant  paid  $51  to 
the  sheriff  of  Passaic  for  the  property  bought  by  S.  S.  Gregory 
at  the  sheriff's  sale,  and  conveyed  to  the  complainant  by  the 
sheriff,  that  being  paid  for  a  different  property,  and  which  he 
was  bound  to  pay  at  the  time  of  making  the  agreement  afore- 
said. He  says  he  has  never  heard  that  any  person  had  applied 
to  Stillwell  for  the  complainant,  or  for  any  other  person,  or  in 
any  way,  to  obtain  a  postponement  of  the  time  of  payment 
under  said  agreement,  or  that  Stillwell  said  it  was  of  no  conse- 
quence, &c.,  (in  the  words  of  the  bill,)  and  says  he  does  not  be- 
lieve that  Stillwell  made  any  such  promise,  or  had  any  such  con- 
VOL.  II.  D 
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versation  as  is  stated  in  the  bill;  and  he  insi>ts  that,  if  any  such 
promise  was  made,  it  being  without  his  knowledge,  cannot  affect 
him,  he  being  a  bona  fide  purchaser  without  notice.  He  says 
that  he  has  never  heard  that,  on  or  about  June  1st,  1841,  or  at 
any  other  time,  Stillwell  was  applied  to  on  behalf  of  the  com- 
plainant, in  relation  to  the  conveyance  of  his  right  and  interest 
in  the  premises  to  the  complainant  under  the  said  agreement,  or 
of  the  conversation  of  Stillwell  respecting  the  same,  save  by  the 
bill ;  or  that  Stillwell  had  been  applied  to  to  know  if  he  had  sold 
to  this  defendant ;  nor  does  he  recollect  that  he  was  asked  by 
the  complainant,  or  any  person  on  his  behalf,  as  to  his  having 
bought  the  property,  or  of  his  having  agreed  to  buy  it ;  but  that, 
after  the  times  of  payment  had  expired,  he  informed  the  com- 
plainant that  he  had  bought  the  property,  or  had  agreed  to  buy 
it,  and  that  the  complainant  made  no  objection  to  it.  He  admits 
that,  after  the  time  of  payment  to  be  made  by  the  complainant, 
in  case  he  chose  to  take  the  property,  had  expired,  Stillwell  in- 
formed him  that  the  complainant  had  not  complied  with  the 
agreement,  and  that  he,  Stillwell,  considered  the  article  void, 
and  that  this  defendant  must  take  the  property  ;  to  which  the 
defendant  agreed,  the  defendant  considering  that  the  complain- 
ant was  unable,  by  reason  of  his  embarrassed  circumstances,  to 
take  the  property  ;  that  he  had  abandoned  the  agreement,  and  that 
it  was  at  an  end ;  and  this  defendant  admits  he  bought  the  property 
from  Stillwell,  and  that  the  same  was  conveyed  to  him  by  deed 
dated  August  12th,  1843,  acknowledged  and  delivered  the  same 
day,  and  recorded  September  19th,  1843.  He  says  that,  up  to  the 
date  of  the  recording  of  said  deed,  the  complainant  had  not,  so 
,far  as  this  defendant  knows  or  believes,  applied  to  Stillwell  for 
.a  deed,  or  tendered  any  money  to  him  for  a  deed  under  said  agree- 
.ment ;  nor  had  the  complainant,  before  that  time,  applied  to  this 
•  defendant  for  a  deed,  or  tendered  any  money  to  him,  or  notified 
ithis  defendant  that  he  claimed  any  right  under  the  said  agree- 
ment;  although  this  defendant  had  long  before  informed  him 
that  he,  this  defendant,  had  bought  the  right  of  Stillwell  in  said 
property  ;  and  that  the  complainant  never  did  so  till  June,  1846, 
a  few  days  before  filing  his  bill,  when  the  complainant  asked 
.this  defendant  for  a  deed  for  the  forge  property,  stating  that  he 
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was  ready  to  fulfill  his  contract  with  Stillwell ;  but  that  he  showed 
no  money  to  this  defendant;  and  this  defendant  declined  giving 
him  a  deed,  considering  that  he  had  no  right  to  the  property. 
He  says,  that  after  the  failure  of  the  complainant  to  pay  and 
after  this  defendant  had  agreed  to  take  the  property  from  Still- 
well,  he  applied  to  his  counsel  to  bring  ejectment  to  recover  from 
the  complainant  the  possession  of  the  lands  lying  in  Passaic,  and 
was  advised  by  his  counsel  that  the  complainant  was  entitled  to 
notice  to  quit;  and  thereupon  the  defendant,  as  assignee  of  Still- 
well,  although  before  he  had  received  his  deed,  caused  a  notice 
to  be  served  on  the  complainant,  as  fellows  ;  "  You  are  hereby 
required  to  quit  the  premises  held  under  me,  now  in  your  occu- 
pation, on  the  2d  September  next,  that  being  the  end  of  a  year's 
occupation,  or  you  will  be  held  to  be  a  trespasser  and  liable  to 
all  the  consequences.  Dated  June  1st,  18-13.  Signed  Peter  P. 
Brown,  assignee  of  Richard  Stillwell."  That  the  said  notice  was 
directed  to  the  complainant,  and  served  on  him  June  6th,  1843. 
He  says  that  at  the  date  of  the  agreement  the  complainant  lived 
with  his  father,  S.  S.  Gregory,  within  200  yards  of  the  forge, 
and  continued  to  live  with  him,  at  that  place,  till  the  spring  of 
1844  or  1845.  That  after  the  said  notice  had  been  served  on 
the  complainant,  and  while  the  complainant  so  lived  with  his 
father,  his  father  applied  to  this  defendant  to  purchase  of  him 
the  said  property,  and,  as  an  inducement  to  this  defendant  to 
sell,  stated  to  him  that  the  said  notice  to  quit  was  not,  in  some 
respect,  legal  or  in  due  form,  and  that  this  defendant  would  have 
difficulty  in  getting  the  complainant  out  of  possession.  That 
said  S.  S.  Gregory  repeatedly  called  on  this  defendant  to  buy 
said  property,  and  this  defendant  finally  agreed  to  sell  to  said 
S.  S.  Gregory  all  the  property  conveyed  to  him  by  Stillwell  for 
$1000.  That  the  sum  included  a  private  debt  of  said  S.  S. 
Gregory  to  him,  after  deducting  $500,  which  this  defendant  gave 
up  to  said  S.  S.  Gregory ;  and  this  defendant  also  assigned  to 
him  certain  notes  or  judgments  amounting  to  between  $500  and 
$700,  they  not  being  of  much  value  to  this  defendant,  though 
of  some  value  to  said  S.  S.  Gregory.  That  thereupon  this  de- 
fendant sold  and  conveyed  the  said  property  to  the  said  S.  S. 
Gregory,  by  deed  dated  September  1st,  1843;  and  the  defendant 
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believes,  and  then  believed,  that  said  S.  S.  Gregory  was  acting 
in  this  matter  with  the  knowledge  and  approbation  of  the  com- 
plainant ;  and  that,  after  this  sale  by  this  defendant  to  said  S.  S. 
Gregory,  the  complainant  had  notice  of  such  purchase,  and  that 
he  then  stated  that  his  father  had  purchased  the  forge  property, 
but  that  he  did  not  believe  his  father  would  be  able  to  pay  for 
it.  He  says  that  since  he  gave  the  said  notice  to  quit,  the  com- 
plainant has  never  set  up  any  claim  to  the  property,  or  ever  called 
on  him,  till  June  as  aforesaid.  That  S.  S.  Gregory,  after  receiv- 
ing the  said  deed  from  this  defendant,  entered  into  possession  of 
the  premises,  and  leased  the  same,  or  that  part  thereof  being  the 
forge  property,  to  Foster  Landing,  by  lease  under  seal,  dated 
September  6th,  1843,  who  held  it  under  said  S.  S.  Gregory  and 
paid  rent  to  him ;  and  that  he  continued  over  a  year  as  tenant 
to  said  S.  S.  Gregory.  Then  said  S.  S.  Gregory  worked  the 
forge  himself  for  some  time,  and  in  June,  1845,  he  leased  it 
to  John  B.  Vanderen,  who  has  ever  since  then  been  in  posses- 
sion, under  the  said  lease  from  S.  S.  Gregory,  and  has  paid  the 
rent  to  him.  That  said  last-mentioned  lease  was  for  one  year. 
That  both  Landing  and  Vanderen,  by  their  said  leases,  agreed 
to  pay  S.  S.  Gregory  three  hundred  of  iron  for  every  ton  of  iron 
made  in  said  forge,  as  rent ;  and  that  S.  S.  Gregory  has  never 
paid  this  defendant  one  cent  on  said  purchase.  That  S.  S. 
Gregory,  on  the  day  he  received  his  deed  from  this  defendant, 
executed  a  bond  for  $1000  and  a  mortgage  on  the  same  property 
to  this  defendant  to  secure  the  consideration  money,  and,  he  hav- 
ing failed  to  pay,  this  defendant  foreclosed  the  said  mortgage  and 
obtained  a  decree  for  the  sale  of  the  property.  That  an  execu- 
tion was  issued  under  the  said  decree,  and  the  property  sold  by 
virtue  thereof,  and  this  defendant  bought  it  and  received  the 
deed  therefor;  and,  after  receiving  the  said  deed,  brought  an 
ejectment  against  the  said  Vanderen,  the  tenant  under  the  said 
S.  S.  Gregory,  and  against  E.  Sargeant,  a  workman  in  posses- 
sion of  the  forge,  who  was  employed  by  said  Vanderen.  And 
this  defendant  denies  that  the  complainant  has  been  in  possession 
of  said  property  all  the  time  since  the  date  of  said  agreement, 
but  insists  that,  since  the  said  sale  to  S.  S.  Gregory,  he,  the  said 
S.  S.  Gregory,  has  been  in  possession,  by  himself  or  his  tenants, 


DECEMBER  TERM,  1846.  61 

Gregory  v.  Stillwell  et  al. 

as  before  stated.  That  Vamleren  and  Sargeant  entered  into 
consent  rules  in  the  ejectment,  and  the  cause  was  noticed  for 
trial  at  the  terra  of  March,  1846.  That  at  that  terra  the  com- 
plainant was  admitted  to  defend  the  suit  as  landlord,  on  condi- 
tion that  he  should  pay  the  costs  of  the  term  and  enter  into  con- 
sent rules  in  30  days,  or  judgment  should  be  entered  as  of  March 
terra.  That  the  complainant's  attorney  afterwards  refused  to 
exchange  consent  rules;  and,  at  the  June  term,  consented  that 
judgment  should  be  entered,  and  it  was  entered,  accordingly, 
against  the  said  Vanderen  and  Sargeant.  He  admits  the  judg- 
ments stated  in  the  bill  to  have  been  entered  against  him  ;  but 
says  they  have  been  satisfied.  He  admits  the  complainant 
made  some  repairs,'  and  put  some  improvements  on  the  said 
forge ;  but  what  amount  he  has  expended  the  defendant  cannot 
say ;  but  he  says  that  the  said  forge  works  are  not  now  in  any 
better  condition  than  they  were  at  the  date  of  said  agreement, 
taking  them  altogether. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injunc- 
tion. 

A.  S.  Pennington,  for  the  motion. 
William  Halsted,  contra. 

THE  CHANCELLOR.  As  a  general  rule,  an  injunction  will 
not  be  dissolved  without  the  answer  of  the  defendant  on  whom 
the  gravamen  of  the  bill  rests.  But  if  the  answering  defendant 
is  able,  from  his  own  connection  with  the  subject,  and  consequent 
knowledge,  to  lay  facts  before  the  court  which  show  that  the 
complainant  has  no  equity,  the  injunction  may  be  dissolved  with- 
out the  answer  of  such  other  defendant.  The  equity  shown  by 
the  bill  did  not  rest  on  the  extension  of  time  for  payment  alone. 
The  extension  alleged  would  not  have  been  sufficient  to  author- 
ize an  injunction.  The  only  extension  of  time  alleged  in  the 
bill  related  to  the  first  payment.  But,  at  about  the  time  when 
the  second  payment  became  due,  the  first  still  remaining  unpaid, 
the  complainant,  as  charged  in  the  bill,  applied  to  Stillwell  in 
relation  to  the  conveyance,  and  Stillwell  then  said  that  the  com- 
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plainant  hail  not  complied  with  the  agreement,  and  that  he, 
Stillwell,  would  not  fulfill  it  on  his  part.  Here,  then,  was  an  end 
to  the  extension  of  time.  This  was  in  June,  1841,  and  the  bill 
was  not  filed  till  June,  1846.  But  the  bill  stated  that,  notwith- 
standing this  answer  of  Stillwell,  the  complainant  had  been  per- 
mitted to  remain  in  possession  four  years  and  upwards,  before 
the  ejectment  was  brought,  and  that  he  had  expended  in  improve- 
ments upwards  of  $400 ;  that  Stillwell  held  the  property  some 
time  after  June,  1841,  and  then  conveyed  it  to  Brown,  who  had 
full  knowledge  of  the  agreement  between  Stillwell  and  the  com- 
plainant, but  that  neither  Stillwell  nor  Brown  everasked  rent  from 
the  complainant,  and  that  the  complainant  was  considered  as  re- 
maining in  possession,  not  as  tenant,  under  the  leasing  part  of  the 
agreement,  but  as  purchaser,  under  the  other  part  of  the  agreement. 
This  brings  the  equity  of  the  bill  within  the  reach  of  Brown's  an- 
swer. Stillwell  conveyed  to  Brown  in  August,  1843,  and  Brown 
swears  that  on  the  1st  of  September,  1843,  he  sold  and  conveyed 
to  S.  S.  Gregory,  the  father  of  the  complainant,  and  with  whom 
the  complainant  had  lived  ;  and  that  thereupon  S.  S.  Gregory 
went  into  possession  of  the  premises  and  leased  the  same,  or  a 
part  thereof,  being  the  forge  property,  to  Foster  Landing,  by 
lease  dated  September  6th,  1843;  and  that  in  June,  1845,  he 
leased  to  Vanderen,  who  has  ever  since  been  in  possession  under 
the  said  S.  S.  Gregory;  and  Brown  denies  that  the  complainant 
has  been  in  possession  since  he,  Brown,  conveyed,  as  aforesaid, 
to  S.  S.  Gregory.  Brown  further  states  that,  when  he  sold  to 
S.  S.  Gregory,  he  took  his  bond  and  mortgage  for  the  purchase 
money,  and  that  S.  S.  Gregory  made  default  of  payment ;  and 
that  he,  Brown,  foreclosed  the  mortgage,  and  obtained  the 
decree  for  the  sale  of  the  premises;  and  that  the  same  was  sold 
accordingly;  and  that  he  bought  them  at  the  sale;  and  that 
his  action  of  ejectment,  which  was  restrained,  was  founded  on 
the  deed  he  obtained  for  the  premises  under  the  said  decree. 
This  is  a  part  of  the  case  which  the  bill  did  not  give,  and 
which  can  hardly  be  supposed  to  have  been  unknown  to  the 
complainant.  As  to  the  repairs  and  improvements,  the  bill 
does  not  state  when  they  were  made.  If  they  were  made  after 
the  deed  from  Brown  to  S.  S.  Gregory,  the  making  them  would  go 
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to  show  the  probable  truth  of  the  statement  made  by  Brown, 
that  the  deed  from  him  to  S.  S.  Gregory  was  made  with  the 
approbation  of  the  complainant;  and  to  show  that  the  deed 
from  Brown  to  the  complainant's  father  was  probably  for  the 
complainant's  benefit.  Again,  the  complainant  had  the  use  of 
the  property  three  years  before  the  conveyence  from  Brown  to 
S.  S.  Gregory.  How  much  was  done,  in  the  way  of  repairs  and 
improvements,  within  that  period,  and  how  much  after  the  deed 
to  S.  S.  Gregory,  we  are  not  informed. 

Injunction  dissolved. 


JOHN  P.  CUTWATER  AND  OTHERS  v.  ABRAHAM  I.  BERRY 
AND  OTHERS. 

1.  Sale  of  real  estate  by  a  trustee  set  aside. 

2.  Supplemental  bill,  nature  of. 

3.  Process  on  the  original  bill  should  be  served  before  a  supplemental  bill 
is  filed. 

4.  Circumstances  under  which  the  want  of  subprena  on  the  original  bill  was 
held  not  to  be  good  ground  of  general  demurrer  to  the  supplemental  bill. 

5.  A  general  demuner  bad  in  part  will  be  overruled. 


On  the  26th  January,  1844,  John  P.  Outwater  and  others, 
stockholders  of"  The  New  Barbadoes  Toll  Bridge'  Company," 
for  themselves  and  all  other  the  creditors  and  stockholders  of 
the  said  company  who  should  come  in  and  seek  relief  by  and 
contribute  to  the  expense  of  the  said  suit,  exhibited  their  bill, 
stilting  the  incorporation  of  the  said  company  by  an  act  passed 
February  16th,  1816,  and  setting  out  the  provisions  of  the  act 
and  6f  the  several  supplements  thereto.  That,  by  virtue  of  the  last 
supplement,  the  corporation  continued,  and  the  road  and  bridges 
of  the  company  continued  to  be  used  as  a  line  of  public  travel, 
and  the  company  continued  to  keep  up  their  toll-gate  and  to  col- 
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lect  the  tolls.  That  the  company  had  not  completed  their  road 
and  bridges  on  the  18th  February,  1843,  as  required  by  the  last 
supplement,  and  that  the  time  for  completing  the  same  has  not 
been  further  extended  by  any  act  of  the  legislature;  and  that, 
by  reason  thereof,  the  act  of  incorporation  ceased  and  became  of 
no  effect,  and  the  corporation  became  dissolved  on  the  said  18th 
February,  1843.  That  the  company,  at  the  time  of  its  dissolu- 
tion, as  aforesaid,  were  seized  and  possessed  of  considerable  real 
and  personal  estate,  and  that  large  sums  of  money  then  were  and 
still  are  due  to  it,  and  that  the  affairs  of  the  company  then  were 
and  still  are  in  an  unsettled  state.  That,  at  the  time  of  said  dis- 
solution, George  Van  Riper  was,  or  pretended  to  be,  president  of 
the  company,  and  John  A.  Berry,  Evander  Berry  and  George 
Bell  were,  or  pretended  to  be,  directors  thereof,  and  Abraham  I. 
Berry  was,  or  pretended  to  be,  treasurer  of  the  company;  but 
how  appointed,  respectively,  except  as  afterwards  stated  in  the 
bill,  the  complainants  know  not,  and  have  no  means  of  discover- 
ing ;  nor  have  they  been  able  to  discover  who  the  other  directors 
Mid  officers  of  the  company  were  at  the  time  of  the  dissolution, 
if  any  such  there  were.  That  John  A.  Berry  and  Abraham  I. 
Berry,  both  before  and  at  thedissolution,and  from  thence  hitherto, 
had,  or  pretended  to  have,  the  entire  control  and  management  of 
the  affairs  of  the  company  ;  that  they  began  to  exercise  such  entire 
control  in  May,  1837 ;  that  during  the  whole  of  that  period  they 
collected  all  the  tolls,  averaging  from  $1200  to  §2000  a  year, 
without  accounting  for  a  dollar,  and  have  proceeded  therein  as 
if  they  were  the  only  parties  interested  in  the  company;  and 
that  they  refuse  to  come  to  any  account.  That  when  said  John 
and  Abraham  assumed  such  control,  one  D.  K.  Allen  was  treas- 
urer of  the  company,  and  had  in  his  hands  about  $1000  of  the 
money  of  the  company;  and  that  said  John,  with  the  consent 
of  said  Abraham,  took  the  said  money  from  Allen  and  appro- 
priated it  to  their  use,  and  applied  it  in  the  purchase  of  stock  of 
the  company.  That  the  said  John  did  not  take  a  transfer  of  the 
stock,  so  purchased,  iu  his  own  name,  but  only  proxies;  that  he 
also  transferred  stock  to  the  names  of  others,  who  paid  nothing 
for  it,  and  did  not  pretend  to  own  it ;  and,  after  such  transfer, 
took  their  proxies  for  the  same.  That  this  was  done  to  secure 
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to  himself  as  large  a  number  of  votes  as  possible.  That  this 
whole  scheme  was  devised  by  the  said  John  and  Abraham,  with 
the  fraudulent  intent  of  securing  to  themselves  the  exclusive 
control  of  the  affairs  of  the  company;  and  that  it  did  so.  That 
during  the  period  they  had  such  control,  the  said  John  trans- 
ferred stock  to  persons  who  did  not  pay  for,  or  pretend  to  own 
it,  solely  with  the  view  to  elect  such  persons  directors.  That  said 
nominal  directors  were  the  relations  of  said  John,  and  that  said 
Evander  Berry  and  George  Bell  resided  and  still  reside  in  the 
State  of  New  York,  and  took  no  interest  or  concern  in  the 
affairs  of  the  company.  That  said  John  and  Abraham,  while 
they  had  such  control,  suffered  the  road  and  bridges  of  the  com- 
pany to  go  to  decay,  by  reason  whereof  travelers  met  with  ac- 
cidents and  losses.  That  before  the  dissolution,  a  suit  was 
brought  in  the  Supreme  Court  against  the  company  by  C.  G. 
Jabin,  for  injuries  sustained  by  him  while  traveling  the  road, 
during  the  time  the  said  John  and  Abraham  had  such  control 
and  management;  in  which  action  a  verdict  for  $357  was  re- 
covered against  the  company,  in  January,  1843;  on  which  verdict 
judgment  was  entered,  March  1st,  1843,  after  the  dissolution  of 
the  company,  with  $77.84  costs.  That  afi.fa.  was  issued  on  the 
judgment,  returnable  to  February  Term,  1844,  which  was  levied 
on  so  much  of  the  road  and  bridges  of  the  company  as  are  situ- 
ated in  the  county  of  Hudson.  And  the  complainants  insist, 
that  such  judgment,  execution  and  levy,  after  the  dissolution  of 
the  company,  were  irregular  and  illegal.  That  the  said  John  and 
Abraham  have  not,  nor  hath  either  of  them,  accounted  for  the 
said  money  so  received  from  Allen,  or  any  part  of  it.  That  on 
the  17th  of  February,  1843,  there  was  recorded  in  the  clerk's 
office  of  Bergen,  a  deed  dated  February  15th,  1843,  purporting 
to  be  made  by  the  company  to  Abraham  I.  Berry,  stating  that 
the  said  act  would  become  void  on  the  18th  February,  1843,  by 
reason  of  the  road  and  bridges  not  being  completed,  and  that  it 
was  doubtful  whether  the  trustees  of  dissolved  corporations,  desig- 
nated by  the  act  entitled  "An  act  for  the  relief  of  creditors  aguinsfc 
corporations,"  have  power,  after  the  dissolution  of  such  corpora- 
tions, to  sell  and  convey  their  real  estate;  and  that  it  was  equitable 
and  just  that,  on  the  dissolution  of  the  company,  their  real  estate 
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should  be  fairly  sold,  and  the  proceeds  thereof  paid  and  dis- 
tributed to  the  creditors  and  stockholders,  in  the  manner  and 
order  mentioned  in  said  act;  and  conveying  to  said  Abraham 
all  the  lands  and  real  estate  of  the  company  and  their  rights  and 
franchises,  in  trust,  until  the  dissolution,  to  permit  the  company 
to  receive  the  tolls,  and  after  the  dissolution,  in  trust  to  sell  the 
same,  in  such  parcels,  at  such  times,  and  in  such  manner  as  may 
be  directed,  from  time  to  time,  by  the  persons  who  may,  at  the 
time  of  the  dissolution,  own  a  majority  of  the  stock,  and  to  pay 
the  proceeds  to  such  person  or  persons  as  by  the  act  last  men- 
tioned are  declared  to  be  the  trustees  of  said  company  when  dis- 
solved ;  to  be  by  them  appropriated  as  the  other  property  of  dis- 
solved corporations  is  in  said  act  directed  to  be  appropriated  by 
such  trustees;  he,  the  said  Abraham,  first  retaining  the  expenses 
of  the  sales  and  of  executing  the  trust;  which  deed  was  signed 
by  George  Van  Riper,  the  seal  of  the  county  being  affixed,  the 
acknowledgment  stating  that  he  had  signed  and  sealed  it  by 
the  order  of  the  directors. 

The  bill  denies  this,  and  charges  that  the  said  deed  was 
fraudulent,  and  was  made  for  the  purpose  of  enabling  the  said 
John  and  Abraham  to  have,  notwithstanding  the  dissolution  of 
the  company,  the  entire  control  and  enjoyment  of  the  property 
of  the  company.  That  the  said  John  and  Abraham,  since  the 
dissolution,  have  kept,  and  still  keep  up  a  toll  gate,  and  collect 
tolls,  and  apply  the  money  to  their  own  use.  That  they  refuse 
to  account,  or  show  the  books  of  the  company.  That  since  the 
1st  of  January,  instant,  (January,  1844,)  advertisements  have 
been  posted  up  in  two  or  three  places  in  the  county  of  Bergen, 
that  the  said  Abraham,  as  trustee  of  the  company,  will  sell  at 
public  auction,  on  the  5th  of  March,  1844,  at,  &c.,  all  the  right 
and  title  to  the  road,  real  estate,  bridges,  and  fixtures  of  the 
company.  The  bill  prays  an  account;  and  that  the  complain- 
ants may  be  paid  what  is  due  to  them  ;  and  that  the  said  deed 
may  be  declared  to  be  fraudulent  and  void  ;  and  that  a  receiver 
may  be  appointed,  &c. ;  and  that  the  defendants  may  be  enjoined 
from  receiving,  any  of  the  debts,  and  from  conveying  or  encum- 
bering any  of  the  property  of  the  company,  and  from  collecting 
•any  tolls,  and  from  exercising  any  of  the  franchises  granted  by 
the  said  acts  of  the  legislature. 
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On  this  bill,  an  order  was  made,  dated  January  26th,  1844, 
that  the  defendants  show  cause,  on  the  10th  February,  1844, 
why  an  injunction  should  not  issue  and  receivers  be  appointed  j 
and  that  notice  of  the  hearing  be  given  by  service  of  a  copy  of 
the  order  on  such  of  the  defendants  as  reside  in  this  state. 

The  application  for  an  injunction  and  receivers  was  resisted, 
and  on  the  hearing,  the  affidavits  of  John  A.  Berry  and  Abra- 
ham Berry  were  read  in  opposition ;  and  the  Chancellor,  on  the 
12th  April,  1844,  made  an  order  refusing  the  application,  and 
directing  the  complainants  to  pay  to  the  defendants,  John  A. 
Berry  and  Abraham  I.  Berry,  their  costs  in  opposing  said  appli- 
cation. 

After  the  filing  of  this  bill,  the  sale  of  the  road  and  bridges, 
as  advertised  as  aforesaid,  was  adjourned  to  April  25th,  1844; 
and  on  that  day,  the  said  Abraham,  acting  as  trustee  under  the 
said  deed,  struck  off  and  sold  the  same  to  the  said  John  A. 
Berry  for  $910. 

On  the  30th  August,  1845,  'a  supplemental  bill,  or  bill  so 
called,  was  filed,  stating  the  contents  of  the  original  bill  and 
the  proceedings  thereon  ;  and  stating  that,  since  the  filing  of 
the  original  bill,  the  sale,  as  advertised  in  the  manner  stated  in 
that  bill,  was  adjourned  to  April  25th,  1844,  and  that  on  that 
day  the  said  Abraham  exposed  the  said  road  and  bridges  for 
sale,  at  public  auction,  under  the  following  conditions  of  sale, 
giving  a  copy  of  the  conditions  of  the  sale. 

The  3d  condition  was,  "Ten  per  cent,  of  the  purchase  money 
to  be  paid  in  cash  at  the  close  of  the  sale,  and  the  residue  upon 
the  delivery  of  the  deed." 

The  4th  was,  the  deed  to  be  delivered  in  30  days,  and  would 
be  a  deed  of  bargain  and  sale,  with  covenants  against  the  acts 
of  the  grantor. 

The  5th  was,  that  any  purchaser  neglecting  to  pay  at  that 
time,  should  forfeit  what  he  had  before  paid  and  his  right  to 
the  purchase,  and  be  liable  to  make  good  any  loss  on  a  re-sale. 

That  few  persons  attended  on  the  day  of  sale.  That  two  in- 
dividuals, whose  names  are  not  known  to  complainant?,  were  evi- 
dently hired  by  the  said  John  and  Abraham,  or  one  of  them,  to 
attend,  and  were  paid  for  their  attendance  by  their  direction,  or 
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that  of  one  of  them,  as  the  complainants  are  informed  by  the 
toll-gatherer,  and  believes,  out  of  the  funds  of  the  company. 
That  when  the  property  was  put  up  for  sale,  and  the  conditions 
read,  the  said  Abraham  having  refused  to  permit  the  said  Peter 
to  see  the  conditions  before,  the  said  Peter  told  the  said  Abra- 
ham that  he  came  there  intending  to  bid,  but  was  not  prepared 
to  pay  ten  per  cent,  in  cash  down,  and  requested  an  adjournment 
for  a  fortnight,  which  was  refused.  That  the  complainant,  John 
P.  Outwater,  then  asked  said  Abraham  if  he  would  take  the 
joint  note  of  him  and  Peter  Outwater  for  the  ten  per  cent.,  paya- 
ble in  two  weeks ;  and  the  said  Abraham  refused.  That  said 
Peter  then  offered  to  bid  for  said  road  and  bridges  $6000,  and 
give  such  joint  note  for  the  ten  per  cent.,  payable  in  two  weeks, 
and  to  comply  in  all  other  respects  with  the  terms  of  the  sale  ; 
and  that  this  also  was  refused  by  the  said  Abraham.  That  said 
Abraham  then  put  up  the  property  for  sale,  and  struck  it  off  to 
the  said  John  A.  Berry,  his  father,  for  $910. 

The  bill  charges  that  the  sale  was  a  mere  form,  and  fraudu- 
lent, being  designed  to  carry  the  appearance  of  fairness  without 
intending  that  any  other  person  than  the  said  John,  or  some  per- 
son acting  in  concert  with  said  John  and  Abraham,  should 
become  the  purchaser.  That  the  note  of  P.  Outwater  and  John 
P.  Outwater  for  the  ten  per  cent.,  or  the  entire  $6000,  or  a  much 
larger  sum,  was  good,  and  so  known  to  be  by  said  Abraham  and 
John.  That  John  A.  Berry,  as  the  complainants  are  informed 
and  believe,  did  not  pay  the  ten  per  cent,  on  his  purchase  at  the 
time  of  the  sale.  That  the  complainants,  or  one  of  them,  as 
late  as  six  months  after  the  sale,  was  informed  by  the  said  Abra- 
ham that  the  said  John  had  paid  nothing  on  the  said  pretended 
purchase. 

The  bill  charges  that  Abraham  has  made  a  deed  to  John  for 
the  property,  but  that  the  deed  has  not  been  recorded,  to  their 
knowledge.  That  after  said  property  was  so  struck  off  to  the 
said  John,  the  said  Peter  Outwater  offered  to  give  $6000  for  it, 
but  the  offer  was  refused  by  the  said  John. 

This  bill  prays  that  the  defendants  therein  named,  being  the 
same  defendants  named  in  the  original  bill,  may  answer  not 
only  the  supplemental,  but  the  original  bill  also ;  and  that  the 
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said  deed  made  by  Abraham  to  John  A.  Berry  be  set  aside  as 
fraudulent  and  void,  and  made  for  an  inadequate  price  •  and 
that  John  A.  Berry  may  be  restrained  from  conveying  and 
encumbering  the  property;  and  that  the  deed  made  by  the  presi- 
dent and  directors  of  the  company  to  the  said  Abraham  I.  Berry, 
in  trust,  may  be  given  up  and  canceled,  as  fraudulent  and  void  ; 
and  that  the  affairs  of  the  company  may  be  settled  up,  under  the 
provision  of  the  acts  of  the  legislature,  by  the  president  and 
directors  or  managers  of  the  corporation  at  the  time  of  its  disso- 
lution, as  trustees  for  said  corporation,  under  the  direction  of  a 
master,  or  by  a  master,  under  the  directions  of  the  court,  and  the 
property  sold  and  the  debts  collected,  and  divided  fairly  among 
the  stockholders,  after  paying  the  debts  of  the  company,  if  there 
are  any,  and  the  costs  and  expenses. 

The  bill  prays  an  injunction  and  a  subpoena  against  the  said 
defendants. 

The  subpoena  issued  on  the  filing  of  this  bill  was  returned 
served  on  George  Van  Riper,  John  A.  Berry  and  Abraham  I. 
Berry  ;  the  other  defendants  being  returned  not  found. 

To  this  bill  Abraham  I.  Berry  and  John  A.  Berry  have  filed 
separate  general  demurrers. 

P.  D.  Vroom,  in  support  of  the  demurrers. 
William  Penninglon,  contra. 

THE  CHANCELLOR.  Several  grounds  were  taken  in  support 
of  the  demurrer.  One  was,  that  there  was  no  guarantee  that 
the  second  sale  should  yield  as  much  as  the  first;  that  the  com- 
plainants made  no  offer  to  secure  the  amount  brought  at  the  sale 
which  has  been  made.  On  the  facts  stated  in  the  bill,  and  which 
the  demurrer  admits,  no  such  offer  or  guarantee  can  be  neces- 
sary. The  bill  states  that  a  bid  of  $6000  was  offered,  and  an 
unquestionable  note,  payable  in  two  weeks  from  the  day  of  sale, 
for  the  ten  per  cent,  on  that  sum,  the  residue  to  be  paid  accord- 
ing to  the  conditions  of  sale.  That  this  was  refused,  and  the 
property  was  struck  off  by  Abraham  I.  Berry,  acting  as  trustee 
for  the  company,  to  his  father,  John  A.  Berry,  for  $910.  The 
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bill  states  that  the  ten  per  cent,  was  not  required  from  the  said 
John,  and  that  he  has  never  paid  it,  nor  any  part  of  the  pur- 
chase money.  The  application  to  set  aside  such  a  sale  is  very 
different  from  the  ordinary  application  to  open  biddings.  There 
was  nothing  urging  the  trustee,  or  justifying  him  in  selling  at 
such  a  sacrifice  in  the  face  of  such  an  offer.  I  am  of  opinion 
there  is  nothing  in  the  objection. 

Another  ground  taken  in  support  of  the  demurrer  was,  that 
the  second  bill  goes  on  principles  opposite  and  hostile  to  the  case 
made  by  the  original  bill, and  does  not  accord  with  the  original 
bill.  The  first  bill  seeks  to  set  aside  the  deed  made  by  the 
president  and  directors  of  the  company  to  Abraham  I.  Berry  as 
trustee  for  the  company,  with  power  to  sell  for  the  benefit  of  the 
company ;  and  the  second  bill  seeks  to  set  aside  the  sale  made 
by  the  trustee,  after  the  filing  of  the  original  bill,  on  the  ground 
that  such  sale  was  improperly  and  fraudulently  made.  I  can 
perceive  no  hostility  between  the  prayers  of  the  two  bills. 

The  second  bill  prays,  also,  that  the  trust  deed  to  Abraham 
be  set  aside.  This,  it  was  argued,  was  incongruous.  It  does  not 
so  strike  me.  The  trust  deed  to  Abraham,  and  the  sale  made 
by  him,  may  both  be  set  aside;  or  the  trust  deed  held  good  and 
the  sale  by  the  trustee  under  it  be  held  void.  The  bills,  taken 
together  and  considering  one  as  supplemental  to  the  other,  seek, 
the  first,  to  set  aside  the  trust  deed,  and  the  second,  to  set  aside 
the  deed  made  by  the  trustee.  Both  may  prevail,  or  the  second 
may  prevail  though  the  first  should  not.  I  do  not  see  that  the 
mere  introduction  of  a  prayer  in  the  second  bill  that  the  trust 
deed  be  set  aside  produces  any  fatal  incongruity. 

The  other  ground  taken  in  support  of  the  demurrer  was,  that 
no  subpoena  was  ever  served  or  issued  on  the  original  bill ;  that 
the  complainants  were  therefore  out  of  court,  and  not  in  condi- 
tion to  come  in  by  supplemental  bill.  It  is  true  that  subpoenas 
in  the  original  suit  should  be  served  before  a  supplemental  bill 
be  filed.  Afitf.  PL  62,  margin,  note  E. 

If  the  second  bill  in  this  case  is  to  be  considered  as  strictly  a 
supplemental  bill,  the  questions  to  be  decided  would  be,  first, 
whether  the  want  of  subpoena  in  the  original  suit  can  be  taken 
advantage  of  by  general  demurrer  to  the  supplemental  bill ;  and, 
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second,  whether  the  course  taken  by  the  defendants  under  the 
original  bill  and  the  proceedings  had  thereon  were  not  equivalent 
to  an  appearance  by  the  said  John  and  Abraham  to  the  original 
bill,  or  sufficient  to  prevent  these  defendants  from  taking  advan- 
tage of  the  want  of  subpoena  in  the  original  bill,  by  general  de- 
murrer to  the  supplemental  bill  On  the  filing  of  the  original 
bill,  an  application  was  made  for  an  injunction.  The  Chancellor 
appointed  a  day  for  the  hearing  of  the  application,  and  directed 
notice  to  be  given  to  these  defendants.  At  the  hearing  they  re- 
sisted the  application,  and  put  in  their  several  affidavits  in  oppo- 
sition to  it.  The  Chancellor  denied  the  application,  with  costs; 
and  the  defendants  took  an  order  that  the  complainants  pay  to 
them,  John  A.  Berry  and  Abraham  I.  Berry,  their  costs  in  op- 
posing said  application,  to  be  taxed  ;  and  in  the  taxed  costs  they 
were  allowed  for  a  copy  of  the  bill. 

The  second  bill  slates  the  contents  of  the  first  bill,  and  the 
proceedings  under  it  on  the  application  for  an  injunction,  and 
adds  the  new  matter  of  the  sale  by  Abraham,  and  prays  that  the 
defendants  may  answer  both  bills.  The  defendants  John  and 
Abraham  demur  generally  to  the  second  bill.  No  case  was  ci- 
ted, nor  have  I  been  able  to  find  any,  in  which,  under  such  cir- 
cumstances, a  demurrer  was  allowed  for  want  of  a  subpoena  on 
the  original  bill.  In  this  case  no  useful  purpose  would  be  ser- 
ved by  allowing  the  demurrer  on  this  ground  ;  and  I  am  strong- 
ly inclined  against  it.  I  find  a  note  of  the  case  of  Ogden  v. 
Gibbons,  in  which  it  is  said  that  Chancellor  Williamson  inclined 
to  the  opinion  that  a  general  demurrer  was  to  be  considered  as  a 
waiver  of  all  defects  in  the  service  of  a  subpoena.  It  seems  to 
me  that,  in  all  propriety,  the  objection  should  have  been  made 
early,  and  in  another  way  ;  and  that  it  should  not  be  allowed  to 
prevail  when,  after  the  lapse  of  several  terms,  the  cause  is 
brought  to  a  hearing  on  a  general  demurrer. 

But  there  is  another  view  of  the  case  on  which,  as  it  appears 
to  me,  the  demurrer  must  be  overruled.  The  first  bill  was  filed 
to  set  aside  the  trust  deed  made  to  Abraham.  After  that  bill 
was  filed,  Abraham,  as  trustee,  conveyed  the  property  to  John 
A. ;  and  the  second  bill  seeks  to  set  aside  this  conveyance  from 
Abraham  to  John  A.  It  is  only  in  one  respect  that  the  second 
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bill  can  be  considered  as  supplemental.  If,  in  order  to  set  aside 
the  deed  from  Abraham  to  John,  it  be  essential  that  the  trust 
deed  to  Abraham  be  set  aside,  then  the  second  bill  may  be  con- 
sidered'as  supplemental.  In  pursuing  the  first  bill,  to  set  aside 
the  trust  deed  to  Abraham,  his  conveyance  to  John  A.,  after  the 
filing  of  the  first  bill,  occasioned  an  imperfection  in  the  proceed- 
ings which  it  was  proper  to  remedy  by  a  supplemental  bill.  But 
if  the  trust  deed  to  Abraham  is  good,  there  is  nothing  in  the 
second  bill  of  the  character  of  a  supplemental  bill.  In  that 
case,  it  would  be  a  sufficient  bill  for  the  purpose  of  setting  aside 
the  deed  from  Abraham  to  John.  If  the  original  bill  was  dis- 
missed because  no  subpoena  was  issued  on  it,  would  this  second 
bill  fall  altogether?  Would  the  effect  be  anything  more  than 
that  that  part  of  it  which  asks  that  the  trust  deed  to  Abraham 
be  set  aside  would  fall,  and  be  left  for  another  suit?  So  far  j»s 
the  second  bill  goes  for  the  setting  aside  of  the  deed  from  Abra- 
ham to  John,  it  is  a  new  case,  not  necessarily  connected  with 
the  first  bill ;  for,  though  the  trust  deed  should  be  held  good,  the 
deed  from  Abraham  to  John  might  be  set  aside.  The  new  mat- 
ter of  the  second  bill,  that  is  to  say,  the  deed  from  Abraham  to 
John,  may  be  tried  and  decreed  upon,  and  the  matter  of  the  first 
bill,  that  is,  the  trust  deed  to  Abraham,  be  left  entirely  untouch- 
ed and  remain  the  subject  of  a  distinct  suit.  Jf  no  decree  could 
be  made  on  the  new  matter  stated  in  the  second  bill  without  de- 
creeing that  the  trust  deed  to  Abraham  was  void,  then,  unless 
the  defendants  were  properly  brought  in  under  the  first  bill,  the 
suit  could  not  proceed.  But  the  deed  from  Abraham  to  John 
may  be  void  and  the  trust  deed  to  Abraham  may  be  good.  At 
most,  then,  this  second  bill  could  only  be  demurrable  so  far  as 
it  relates  to  the  matter  of  the  first  bill.  But  the  demurrer  is 
general  to  the  whole  bill,  and  being,  as  it  seems  to  me,  bad  in 
part,  it  is  bad  in  whole,  and  must  be  overruled. 

Demurrer  overruled. 
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JACOB  CUMMINS  v.  GEORGE  WIRE. 

1.  A  bond  and  mortgage  declared  usurious  under  the  pleadings  and  proofs. 

2.  The  payment  and  receipt  of  usurious  interest  is  prima  facie  evidence  of 
a  prior  usurious  contract. 

3.  It  was  agreed  that  C.  should  lend  W.  $2000,  on  interest,  and  that  W.,  for 
the  loan,  should  give  C.,  before  receiving  all  the  money,  a  wagon,  of  the  value 
of  $100,  over  and  above  the  legal  interest;  and  that  to  secure  the  repayment 
of  the  §2000,  with  legal  interest,  W.  should  give  C.  a  bond  and  mortgage. 
Held,  usurious. 

4.  A  purchaser  of  lands  at  sheriff's  sale  on  judgment  and  execution  at 
law,  subject  to  all  prior  legal  encumbrances,  can  take  advantage  of  usury  in  a 
mortgage  of  prior  date  to  the  judgment.    Semble,  that  a  subsequent  judg- 
ment creditor  can  take  advantage  of  usury  in  a  prior  mortgage. 

5.  A  mortgagor,  a  defendant  in  a  foreclosure  suit,  the  mortgaged  premises 
having  been  sold  by   the  sheriff  under  judgments   and  executions  at  law 
against  him,  is  a  good  witness,  in  the  foreclosure  suit,  for  a  judgment  cred- 
itor or  such  purchaser  at  sheriff's  sale,  defendants  in  the  foreclosure  suit,  to 
fihow  usury  in  the  mortgage. 

6.  A  paper  purporting  to  be  a  certified  copy  of  an  order  and  of  the  signa- 
ture of  the  Chancellor  thereto,  for  the  examination  of  the  defendant  in  a  suit, 
was  sent  by  the  clerk  to  the  solicitor  of  the  defendants,  but,  by  some  over- 
sight, the  original  draft  of  the  order  had  not  been  presented  to  the  Chancel- 
lor for  his  signature.    Held,  that  the  court  might  receive  the  testimony  if  the 
party  examined  was  not  interested. 

On  the  12th  April,  1844,  Jacob  Cummins  exhibited  his  bill 
for  the  foreclosure  of  a  mortgage,  dated  April  1st,  1841,  exe- 
cuted by  George  Wire  and  his  wife  to  him,  to  secure  the  pay- 
ment of  a  bond  of  the  same  date,  executed  by  Wire  to  him,  and 
conditioned  for  the  payment  of  $2000  on  or  before  April  1st, 
1843,  with  interest  from  the  date  thereof.  The  mortgage  was 
recorded  on  the  8th  April,  1841.  The  bill  then  states  several' 
judgments  against  Wire,  and  among  them  a  judgment  of  Marsh 
and  Willis  and  a  judgment  of  Magie  and  Sanderson,  and  states 
that,  on  or  about  February  1st,  1844,  Wire  and  wife  executed  a 
mortgage  on  the  same  premises  to  Amos  D.  Kennedy,  to  secure 
the  sum  of  $3822.03.  The  judgment  creditors  and  subsequent 
mortgagee  are  made  parties  defendants,  with  Wire  and  wife. 

To  this  bill  the  defendants  Marsh  and  Willis,  on  the  7th  De- 
cember, 1844,  filed  an  answer,  setting  forth  that,  since  the  ex- 
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hibiting  of  the  bill,  they,  in  connection  with  Magie  and  Sander- 
son, two  other  of  the  defendants,  have  become  the  purchasers  of 
the  mortgaged  premises,  at  a  public  sale  thereof  by  the  sheriff 
of  Warren,  on  the  28th  May,  1844,  by  virtue  of  certain  execu- 
tions issued  out  of  the  Common  Pleas  and  Circuit  Courts  of 
Warren  against  Wire.  That  the  conveyance  was  made  by  the 
sheriff  to  Magie  and  Sanderson,  and  is  held  by  them  for  the 
joint  benefit  of  themselves  and  these  defendants.  They  admit 
the  execution  and  delivery  of  the  bond  and  mortgage,  and  say 
they  have  been  informed  and  believe  that,  before  the  making  of 
the  mortgage,  and  about  in  March,  1841,  Wire,  being  somewhat 
embarrassed  in  his  affairs,  applied  to  the  complainant  to  lend 
him  $2000;  and  that  it  was  then  corruptly  agreed,  contrary  to 
the  statutes  in  such  case  made  and  provided,  by  and  between  the 
complainant  and  Wire,  that  the  complainant  should  lend  Wire 
$2000,  and  should  forbear  and  give  day  of  payment  till  April 
1st,  1843,  and  that  Wire,  for  the  loan  of  the  said  $2000,  and 
the  giving  day  of  payment  thereof  as  aforesaid,  should  give  and 
pay  the  complainant,  before  receiving  the  whole  of  the  $2000 
from  the  complainant,  a  wagon  or  carriage  to  be  of  the  value  of 
at  least  $100;  also,  that  Wire  should  pay  the  complainant  inter- 
est on  the  said  sum  so  agreed  to  be  loaned,  at  the  rate  of  six  per 
cent,  per  annum,  from  the  said  1st  of  April,  1841,  until  the  time 
of  payment  thereof  as  aforesaid  ;  that  for  securing  to  the  com- 
plainant the  repayment  of  the  said  $2000,  with  interest,  Wire 
should  execute  his  bond,  conditioned  for  the  payment  of  the 
$2000,  by  him  to  the  complainant,  with  interest,  on  the  1st  of 
.April,  1843,  which  bond  was  to  be  secured  by  a  mortgage  on  the 
.real  estate  of  Wire,  or  some  part  thereof,  to  be  executed  by 
Wire  and  his  wife  to  the  complainant.  That  in  pursuance  of 
•the  said  corrupt  agreement,  the  complainant  lent  Wire  various 
-suras,  at  different  times,  in  all  amounting  to  $2000;  but  that  be- 
fore the  whole  $2000  was  lent  and  advanced  to  Wire  by  the 
complainant,  Wire,  in  pursuance  of  the  said  corrupt  agreement, 
paid  to  the  complainant,  and  the  complainant  received  from  him, 
a  wagon  or  carriage  of  the  value  of  at  least  $100,  for  the  loan 
of  the  said  sum  of  $2000.  That  they  have  been  informed  and 
-believe  that,  .for  securing  the  repayment  of  the  said  $2000  on 
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the  1st  of  April,  1843,  with  interest,  Wire,  in  further  pursu- 
ance of  the  said  corrupt  agreement,  on  or  about  April  1st,  1841, 
executed  his  bond  in  the  penal  sum  of  $4000,  conditioned  for 
the  payment  of  $2000  on  the  1st  of  April,  1843,  with  the  inter- 
est thereon  ;  and  that,  as  a  further  security  for  the  said  payment, 
Wire  and  his  wife  executed  and  delivered  to  the  complainant  a 
mortgage,  bearing  even  date  with  the  said  bond  ;  and  they  charge 
that  the  bond  and  mortgage  so  as  aforesaid  executed  and  deliv- 
ered to  the  complainant  by  the  said  Wire  for  the  purpose  afore- 
said, are  the  same  bond  and  mortgage  set  forth  in  the  complain- 
ant's bill.  That  the  value  of  the  said  wagon  so  agreed  to  be 
given  and  paid,  and  which  they  charge  was  given  and  paid  by 
Wire  to  the  complainant,  for  the  said  corrupt  and  unlawful  pur- 
pose, and  the  interest  of  the  said  $2000,  so  reserved  and  made 
payable  to  the  complainant  by  the  condition  of  the  said  bond, 
and  secured  by  the  said  mortgage,  exceeds  the  rate  of  $6  for 
the  forbearing  of  $100  for  one  year,  contrary,  &o.f  by  means, 
&c.,  they  say,  the  said  mortgage  was  and  is  wholly  void. 

Magie  and  Sanderson  have  also  put  in  an  answer,  in  which 
they  state  the  purchase  of  the  premises  since  the  exhibiting  of 
the  bill,  at  sheriff's  sale,  as  stated  in  the  answer  of  Marsh  and 
Willis;  and  admit  the  execution  of  the  bond  and  mortgage  to 
the  complainant.  They  state,  that  before  the  making  of  the 
mortgage,  and  about  in  March,  1841,  Wire  applied  to  complain- 
ant to  lend  him  $2000;  and  that  it  was  then  corruptly  agreed 
by  and  between  the  complainant  and  Wire,  contrary,  &c.,  that 
the  complainant  should  lend  Wire  $1900,  and  should  give  day, 
<&c.,  till  April  1st,  1843,  and  that  Wire,  for  the  loan  of  said 
$1900,  and  for  giving  day  of  payment  as  aforesaid,  should  pay 
the  complainant  $100;  also  that  Wire  should  pay  the  complain- 
ant interest  on  the  said  $1900  at  the  rate  of  six  per  cent,  per 
annum,  and  should  also  pay  interest  at  the  same  rate  on  the  said 
$100  so  agreed  to  be  given  and  paid  by  Wire  to  the  complainant, 
from  April  1st,  1841,  till  the  time  of  payment  thereof.  That  in 
order  to  secure  to  the  complainant  the  repayment  of  the  $1900 
and  the  payment  of  the  $100,  so  agreed  to  be  paid  by  Wire  to 
the  complainant,  with  the  interest  thereon,  it  was  further  agreed 
that  Wire  should  give  to  the  complainant  a  bond,  in  the  penal 
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sum  of  $4000,  conditioned  for  the  payment  of  $2000,  with  in- 
terest thereon,  on  the  1st  of  April,  1843,  which  bond  was  to  be 
secured  by  a  mortgage,  &c.  That  in  pursuance  of  said  corrupt 
agreement,  the  complainant  lent  Wire  various  sums,  at  different 
times,  amounting  in  all  to  $1900;  that  to  secure  the  repayment 
thereof  on  the  1st  of  April,  1843,  with  the  interest  thereon, 
and  also  to  secure  the  payment  of  the  said  $100,  to  be  paid  by 
Wire  to  the  complainant  for  and  in  consideration  of  the  said 
loan,  with  the  interest  thereon,  on  the  said  1st  of  April,  1843, 
Wire,  in  further  pursuance  of  the  said  corrupt  agreement,  on 
or  about  April  1st,  1841,  made  and  delivered  to  the  complainant 
liis  bond,  in  the  penal  sum  of  $4000,  conditioned  for  the  pay- 
ment of  $2000,  with  the  interest  thereon,  on  or  before  April, 
1843;  and  that  further  to  secure,  &c.,  Wire  and  wife  executed 
and  delivered  to  the  complainant  a  mortgage  bearing  even  date 
with  the  bond  ;  and  that  the  bond  and  mortgage  so  made  are  the 
bond  and  mortgage  set  forth  in  the  bill.  That  the  $100  so 
agreed  to  be  paid  by  Wire  to  the  complainant,  and  the  payment 
of  .which,  w  it'll  the  interest  thereon,  was  so  secured,  with  the  in- 
terest on  the  $1900,  so  loaned,  and  which  was  also  secured  by 
the  said  bond  and  mortgage,  exceeds  the  rate  of  $6,  &c. ;  by 
reason  whereof,  &c.,  the  said  mortgage  was  and  is  void.  There 
is  exhibited  on  the  partof  the  complainant  a  receipt  dated  April 
2d,  1841,  signed  by  George  Wire,  acknowledging  the  receipt 

from  Cummins  of ,.:. $1081  48 

and  Christian  Schmuch's  note  for 33  22 

and  George  Mitchell's  note  for 60  00 

and  Samuel  Bell's  note  for 5  30 

and  Cummins'  own  note  for 820  00 

in  all  $2000,  in  full  compensation  for  a  mortgage  made  to  him, 
Cummins,  by  Wire,  for  $2000,  made  the  first  day  of  April, 
1841. 

The  complainant,  instead  of  the  usual  replications  to  tlie  an- 
swers, put  in  special  replications,  under  oath — a  novel  and  irreg- 
ular proceeding — in  one  of  which  replications  he  says  he  admits 
he  did  lend  Wire,  at  different  times  before  and  at  the  time  of 
executing  the  bond  and  mortgage,  various  sums  of  money,  and 
jn  notes  and  obligations  against  good  and  solvent  men,  in  all 
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amounting  to  $2000,  and  not  to  the  sum  of  $1900  only,  as  is 
charged  in  the  answer  of  Magie  and  Sanderson  ;  but  denies  that 
before  the  whole  sum  of  $2000  was  lent  as  aforesaid,  Wire  paid 
him,  and  lie  received  from  Wire  $100,  or  any  other  sum  of. 
money,  nor  agreed  to  receive  any  sum  of  money,  nor  the  said 
Wire  agree  to  pay  any  sum  of  money,  for  the  forbearance  of  pay- 
ment, nor  for  the  loan  of  the  said  $2000.  And  he  denies  ever 
receiving  from  Wire,  on  the  said  bond  and  mortgage,  for  the 
said  $2000,  so  loancd,  any  sum  of  $100,  or  one  cent  more  than 
the  interest  of  six  per  cent,  per  annum ;  nor  did  ever  bargain  or 
agree  to  receive  anything  more  than  at  the  rate  of  six  per  cent, 
for  the  said  $2000  so  loaned  as  aforesaid  ;  and  he  admits  that 
Wire  did  offer  him  a  carriage,  after  he  had  so  loaned  him  the 
said  $2000  as  aforesaid,  but  which  he  absolutely  refused  to 
receive,  and  never  did  receive,  nor  any  other  property  whatever. 

In  his  replication  to  the  other  answer,  he  says  he  admits  he 
did  lend  to  Wire,  at  different  times,  before  and  at  the  time  of 
executing  the  bond  and  mortgage,  various  sums  of  money,  and 
in  notes  and  obligations  against  good  and  solvent  men,  in  all 
amounting  to  $2000  ;  but  he  denies  that  before  the  whole  sum  of 
$2000  was  lent  and  advanced,  Wire  paid  to  him  and  he  received 
from  Wire  a  wagon  or  carriage  of  the  value  of  $100,  for  the 
loan  of  the  said  $2000  as  aforesaid,  or  any  wagon  or  carriage  of 
any  value  whatever  for  the  loan  of  any  sum  whatever.  He  de- 
nies ever  receiving  from  Wire,  on  the  said  bond  and  mortgage 
for  the  said  $2000  so  loaned  by  him  as  aforesaid  to  the  said 
Wire,  any  carriage,  wagon,  or  any  other  property  whatever,  or 
one  cent  more  than  the  interest  at  the  rate  of  six  per  cent,  per 
annum  ;  nor  did  he  ever  bargain  or  agree  to  receive  anything 
more  than  at  the  rate  of  six  per  cent,  per  annum  for  the  said  sum 
of  $2000,  so  loaned  as  aforesaid.  He  admits  that  Wire  offered 
him  a  carriage  after  that  he  had  so  loaned  him  the  said  $2000 
as  aforesaid,  but  which  he  absolutely  refused  to  receive  and 
never  did  receive. 

Testimony  was  taken  on  both  sides. 

Theodore  Little  opened  the  argument  on  the  part  of  the  de- 
fendants. He  cited  2  Ccra?en412;  3  Harrison  325;  8  Cowen 
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669 ;  Gi'ccnl.  Ev.  542 ;  2  HiWs  Rep.  522  ;  8  Paige  639  ;  1 6 
Mass.  Rep.  118;  1 1  John.  Rep.  435;  6  Gill.  &  John.  18;  3 
Edu\  CA.  Pe/?.  614,  638  ;  12  J/-<ss.  Rep.  32  ;  Jfafef.  1%.  234; 
1  Green's  Ch.  104,  405 ;  4  Pef.  Jfep.  205,  228. 

William  Ha  luted,  for  complainant.  He  cited  1  Paige  Ch.  Rep. 
429 ;  12  Gill.  &  John.  379 ;  10  76.  44  ;  9  Ib.  83  ;  1  Ho/.  Ch. 
Pr.  485;  Gresl.  Eq.  Ev.  161,  242,  3 ;  3  Atk.  401  ;  2  B,\  Ch. 
330;  3  John.  Ch.  Rep.  612  ;  18  Fes.  517;  ^nifc/er  592;  3 
Ves.  220,  4  ;  2  Fes.  A  .Seam  401  and  note  ;  20  John.  Rep.  142  ; 
14  East  56,  565  ;  3  Wheat.  193,  ?iofe;  5  Pa/#e  638  ;  1  Smith's 
Ch.  Prac.  344  ;  3  Paige  240 ;  8  John.  Rep.  84  ;  4  D«j  37, 
114;  Gould's  Plead.  90,  91,  see  66;  4  Pa^e  526  ;  3  Wend. 
573  ;  10  Wheat.  392  ;  1  Campbl.  Rep.  1 65  ;  5  Cuke  120  ;  1 
Gallison's  Rep.  425  ;  7  Own.  Rep.  413  ;  7  tfafcrf.  79. 

^4sa  Whitehead,  in  reply. 

THE  CHANCELLOR.  I  will  first  inquire  whether  the  usury,  in 
the  manner  and  form  iu  which  it  is  set  up  in  either  of  the  an- 
swers, is  sustained  without  the  testimony  of  Wire.  The  answer 
of  Marsh  and  Willis  charges  the  usury  thus  :  that  before  the 
making  of  the  mortgage,  and  about  in  March,  1841,  Wire  ap- 
plied to  the  complainant  to  lend  him  $2000,  and  that  it  was  then 
corruptly  agreed,  by  and  between  the  complainant  and  Wire, 
that  the  complainant  should  lend  Wire  $2000,  and  should  give 
day  for  payment  till  April.  1843  ;  and  that  Wire,  for  the  loan  of 
the  said  $ 2000  and  the  giving  day  as  aforesaid,  should  give  and 
pay  the  complainant,  before  receiving  the  whole  of  the  $2000,  a 
wagon  of  the  value  of  $100;  also,  that  Wire  should  pay  .the 
complainant  interest  on  the  said  sum  so  agreed  to  be  loaned,  at 
fcix  per  cent.,  from  the  said  1st  of  April,  1841,  until  the  time  of 
payment  thereof  as  aforesaid  ;  and  that,  to  secure  the  repay- 
ment of  the  $2000,  with  interest,  Wire  should  give  his  bond  for, 
&c.,  and  secure  it  by  his  mortgage,  &c.  ;  and  that,  in  pursuance 
of  the  said  corrupt  agreement,  the  complainant  lent  Wire  va- 
rious sums,  at  different  times,  in  all  amounting  to  $2000;  and 
that,  before  the  whole  $2000  was  lent  and  advanced,  Wire,  in 
pursuance  of  the  said  corrupt  agreement,  paid  to  the  complain- 
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ant,  and  the  complainant  received  from  him,  a  wagon  of  the 
value  of  $100  for  the  loan  of  the  said  sum  of  $2000  ;  and  that, 
for  securing  the  repayment  of  the  said  sum  on  the  1st  of  April, 
1843,  with  interest,  Wire,  in  further  pursuance  of  the  said  cor- 
rupt agreement,  on  the  1st  of  April,  1841,  gave  his  bond  and 
mortgage,  &c. ;  which  are  the  same  bond  and  mortgage  set  forth 
in  the  complainant's  bill.  The  charge  is  shortly  this,  that  it 
was  corruptly  agreed  that  Cummins  should  lend  Wire  $2iOO 
on  interest,  and  that  Wire,  for  the  loan,  should  give  Cummins, 
before  receiving  all  the  money,  a  wagon  of  the  value  of  §100, 
over  and  above  the  legal  interest ;  and  that,  to  secure  the  repay- 
ment of  the  $200?,  with  legal  interest,  Wire  should  give  his 
bond  and  mortgage ;  that  in  pursuance  of  the  agreement,  Cum- 
mins lent  the  $2000,  in  various  sums,  at  different  times,  and 
that,  before  the  whole  was  advanced,  Wire  gave,  and  the  com- 
plainant received  the  wagon  ;  and  that,  to  secure  the  repayment 
of  the  $2000,  with  interest,  Wire  gave  his  bond  and  mortgage. 

That  a  wagon,  of  the  value  of  $100,  was  delivered  by  Wire  at 
Cummins'  residence,  is  proved  by  several  witnesses. 

James  Frashe  says  that  Cummins  and  Wire  carne  to  Wire's 
carriage  shop,  not  far  from  the  1st  of  April,  1841,  and  looked 
at  the  bodies  and  the  gearing.  That  after  Cummins  left,  Wire 
showed  him  a  body  and  gearing  to  be  finished  for  Cummins. 
That  it  was  finished  that  spring,  and  that  he,  the  witness,  by 
Wire's  direction,  delivered  it  to  Cummins,  at  his  residence. 
That  it  was  delivered  about  six  weeks  after  Cummins  was  at 
the  carriage  shop,  as  before  stated. 

Simeon  A.  Cummins,  a  son  of  the  complainant,  sworn  on  the 
part  of  the  complainant,  proves  the  delivery  of  the  wagon,  and 
that  it  was  delivered  by  Frashe.  lie  thinks  it  was  delivered 
the  last  of  July  or  1st  of  August. 

An  effort  has  been  made  on  the  part  of  the  complainant,  to 
show  that  the  wagon  was  not  received  by  him.  I  forbear  making 
any  particular  remarks  as  to  this  effort;  it  is,  perhaps,  sufficient 
for  me  to  say  that  it  should  not  receive  the  favor  of  the  court. 
It  must  be  taken  as  a  fact  in  the  cause  that  the  wagon  was 
received  by  the  complainant. 

On  what  account  was  it  delivered  by  Wire  and  received  by  the 
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complainant?  The  complainant,  in  a  special  replication  put  in 
by  him,  under  oath,  a  novel  proceeding  at  this  day,  admits  that 
Wire  did  offer  him  a  carriage,  after  he  had  so  loaned  him  the 
paid  $2000,  as  aforesaid,  but  which,  he  says,  he  absolutely  re- 
fused to  receive,  and  never  did  receive.  Having  reached  the  con- 
clusion that  this  wagon  was  received  by  Cummins,  this  sentence 
is  sufficient  to  show  that  it  was  received  in  consideration  of  this 
loan. 

What  was  the  amount  of  the  loan?  The  evidence,  exclusive 
of  Wire's  testimony,  shows  that  the  amount  of  the  loan  was 
$2000.  We  have,  then,  a  loan  of  $2000,  secured  by  the  bond 
and  mortgage,  to  be  paid  with  interest,  and  the  delivery  by  Wire 
and  the  reception  by  Cummins  of  a  wagon,  of  the  value  of  $100, 
in  consideration  of  the  loan. 

When  was  the  wagon  delivered,  in  reference  to  the  time  when 
the  money  was  advanced  ?  The  answer  says  it  was  delivered 
before  all  the  $2000  was  advanced.  The  special  replication 
admits  that  Wire  did  offer  him  a  carriage  after  he  had  so  loaned 
him  the  said  $20CO,  as  aforesaid.  These  words  "so"  and 
"aforesaid,"  refer  to  the  statement  of  the  loan  previously  made 
in  the  said  replication.  The  statement  is  thus :  he  admits  he 
did  lend  Wire,  at  different  times,  before  and  at  the  time  of  the 
execution  of  the  bond  and  mortgage,  various  sums  of  money, 
and  in  notes  and  obligations  against  good  and  solvent  men,  in 
all,  amounting  to  $2000.  Wire's  receipt  of  April  2d,  1841, 
exhibited  by  the  complainant,  shows  that  Wire  received  from 
Cummins  : 

Cash $1081  48 

Christian  Smuck's  note  for 33  22 

George  Mitchell's  note  for 60  00 

Samuel  Bell's  note  for 5  30 

and  Cummins'  own  note  for 820  00 

We  have  no  testimony  as  to  the  precise  time  when  this  note  of 
Cummins  for  $820  was  paid. 

Jacob  A.  Hays,  a  witness  sworn  for  the  complainant,  says  he 
had  the  large  note,  (that  is,  Cummins'  note  to  Wire,)  in  his  pos- 
session ;  he  thinks  it  was  for  about  $800.  Wire  sent  him  to 
collect  money,  and  gave  him  this  note  against  Cummins,  among 
others;  that  he  called  on  Cummins,  and  that,  in  a  day  or  two, 
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Cummins  came  up  to  Warrenville,  and  saw  Wire  ;  and  he  thinks 
they  then  talked  about  this  note.  He  says  that,  as  far  as  he 
recollects,  this  was  before  the  wagon  .was  got  and  before  this 
note  was  paid. 

This  is  all  we  have  in  testimony  as  to  whether  the  wagon  was 
delivered  before  this  note  Was  paid.  But  when  the  complainant, 
in  order  to  meet  another  view  of  the  case,  and  to  show  that  the 
whole  amount  of  the  $2000  was  lent  on  the  1st  of  April,  1841, 
is  driven  to  produce  a  receipt  of  Wire  which  shows  that  he,  Cum- 
mins, gave  Wire  his  note  for  $820  of  it,  and  does  not  show 
when  this  note  was  payable,  or  when  the  $820  was  paid ;  and 
when  it  is  shown  that  Wire  sent  a  man  with  this  note  to  Cum- 
mins to  get  the  money  for  it,  and  that  he  did  not  pay  it  to  the 
messenger,  but  in  a  day  or  two  afterwards  went  up  to  see  Wire; 
that  shortly  after  the  1st  of  April  a  body  ami  gearing  were  di- 
rected to  be  finished  for  Cummins,  and  that  it  was  delivered,  as 
some  of  the  testimony  shows,  within  six  weeks  thereafter,  other 
testimony  putting  it  a  month  or  two  later;  I  think  it  would  be 
asking  too  much  to  ask  the  court  to  permit  these  securities  to 
stand  because  there  is  a  want  of  precise  proof  that  the  wagon 
was  delivered  before  all  the  money  was  advanced.  If  it  was 
not,  there  would  be  very  little  of  substance  in  the  variance;  for, 
whether  the  wagon  was  delivered  a  few  days  before  or  a  few  days 
after  the  whole  money  was  advanced,  is  substantially  of  no 
importance.  And  though  courts  have  been  astute  in  defeating 
the  defence  of  usury — I  think  quite  enough  so — yet  I  believe  no 
case  can  be  found  in  which  a  complainant,  who,  by  his  own  proof, 
shows  that  he  did  not  advance  all  the  money  when  the  securities 
were  taken,  but  gave  his  own  note  for- four-tenths  of  it,  and  does 
not  show  when  that  note  was  payable,  nor  when  paid,  and  who  is 
shown  by  testimony  to  have  received  a  wagon,  of  the  value  of 
$100,  in  consideration  of  the  loan,  beyond  the  interest,  and  with- 
in some  short  time  after  the  date  of  the  secuities,  has  been  per- 
mitted to  sustain  them  on  the  ground  that  the  proof  is  not  pre- 
cise that  he  received  the  wagon  before  he  paid  all  the  money.  If 
he  felt  driven  to  this  ground,  he  had  it  in  his  power  to  give  proof 
in  opposition  to  the  facts  and  circumstances  proved  affording  a 
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fair  presumption  that  the  money  was  not  all  paid  till  after  the 
wagon  was  delivered. 

The  testimony  of  Dennis  and  of  Barton  and  Drake  cannot  be 
overlooked,  in  considering  whether  the  defence  made  by  this 
answer  is  made  out.  Dennis  says  the  complainant  told  him  he 
had  let  Wire  have  the  money,  and  that  he  understood  the  com- 
plainant to  say  lie  got  something  for  it,  he  can't  say  whether 
$100  or  $200. 

Barton  swears  that,  iti  May  or  June,  1841,  Cummins  called 
at  his  house  and  asked  to  see  the  law  in  regard  to  usury,  and 
said  he  had  loaned  Wire  some  money,  and  that  people  said  he 
had  taken  usury,  and  that  Wire  would  swear  him  out  of  it;  that 
he,  Barton,  read  to  Cummins  the  section  concerning  usury,  and 
that  Cummins  then  said,  "If  Wire  saw  fit  to  make  him  a  pres- 
ent, what  business  was  it  to  anybody,"  or  words  to  that  effect. 

Jacob  Drake,  sworn  for  the  complainant,  on  his  cross-exam- 
ination, after  an  evasive  answer  or  two,  says  he  thinks  the  com- 
plainant told  him  that  Wire  had  given  or  offered  him  something 
Jike  $100,  for  the  sake  of  getting  some  money,  but  that  he 
would  not  ask  it  of  him  the  way  things  turned  out. 

There  is  but  one  other  question  remaining  to  be  considered  for 
the  purpose  of  determining  whether  the  defence  set  up  by  this 
answer  is  made  out,  excluding  the  testimony  of  Wire.  The  an- 
swer charges  a  previous  corrupt  agreement  to  give  and  receive 
the  wagon.  That  the  loan  agreed  for  was  $2000;  that  a  wagon, 
of  the  value  of  $100  was  given  by  Wire  and  received  by  Cum- 
in ins,  in  consideration  of  the  loan,  I  cannot  doubt.  That  the 
wagon  was  delivered  before  all  the  money  was  advanced,  (if  it 
be  at  all  necessary  that  such  prior  delivery  should  be  proved,) 
must,  I  think,  under  the  evidence  iu  the  cause,  be  considered  as 
proved.  WTas  the  wagon  delivered  and  received  on  a  corrupt 
agreement  made  between  the  parties  at  the  time  of  or  previous 
to  the  loan?  On  this  part  of  the  case,  I  think  the  doctrine  sanc- 
tioned by  our  Supreme  Court,  in  2  Har.  497,  and  3  Har.  325, 
that  the  payment  and  receipt  of  usurious  interest  is  prima  facie 
evidence  of  a  prior  usurious  contract,  is  the  true  doctrine.  If 
this  be  not  so,  the  statute  against  usury  might  as  well  be  struck 
from  the  statute  book.  If  courts  are  to  permit  themselves  to  be 
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blinded  by  a  pretence  that  what  was  given,  for  a  loan,  beyond 
legal  interest,  was  a  present  made  by  the  borrower  to  the  lender, 
after  the  money  was  lent,  without  any  agreement  or  stipulation 
therefor  before,  the  law  against  usury  is  little  better  than  a  dead 
letter. 

I  am  of  opinion  that  the  usury  as  set  up  in  the  answer  of 
Marsh  and  Willis  is  proved,  excluding  the  testimony  of  Wire. 

Assuming,  for  the  present,  that  \Vire's  testimony  is  admissi- 
ble, we  will  next  examine  whether  the  usury,  in  the  manner  and 
form  in  which  it  is  set  out  in  the  answer  of  Magie  and  Sander- 
son, is  proved.  This  answer  states  that  before  the  making  of 
the  mortgage,  and  about  in  March,  1841,  Wire  applied  to  Cum- 
mins for  the  loan  of  $2000,  and  that  it  was  then  corruptly 
agreed  between  them  that  Cummins  should  lend  Wire  $1900 
and  give  day,  &c.,  till  April  1st,  1843  ;  and  that  W^ire,  for  the 
loan  of  said  $1900  and  the  giving  day  as  aforesaid,  should  pay 
Ciimmins  interest  on  the  $1900  and  on  the  $100,  at  6  per  cent., 
from  April  1st,  1841,  till  the  time  of  payment  thereof;  and  that, 
to  secure  the  $1900  and  the  $100,  with  the  interest  thereon, 
Wire  should  give  the  bond  and  mortgage.  That,  in  pursuance 
of  the  said  corrupt  agreement,  Cummins  lent  Wire  various  sums, 
at  different  times,  amounting  in  all  to  $1900  ;  that  to  secure  the 
repayment  thereof  and  interest  thereon,  on  the  1st  April,  1843, 
a«d  the  payment  of  the  $100  to  be  paid  by  Wire  to  Cummins, 
in  consideration  of  the  said  loan,  with  the  interest  thereon,  on 
the  same  1st  April,  1843,  Wire,  in  further  pursuance  of  the  said 
corrupt  agreement,  on  or  about  April  1st,  1841,  gave  his  bond 
and  mortgage,  &c. 

The  answer  is,  substantially,  shortly  this:  that  Wire  agreed 
to  borrow  and  Cummins  agreed  to  lend  $1900,  and  that,  for  the 
loan,  Wire  agreed  to  give,  and  Cummins  agreed  to  receive  Wire's 
bond  and  mortgage  for  $2000,  with  interest  thereon;  and  that 
the  loan  was  made  and  the  securities  given  according  to  the 
agreement. 

Wire  testifies  that  when  he  first  applied  fur  the  money,  he  pro- 
posed to  Cummins  if  he  would  raise  him  $1900,  by  or  about  the 
1st  April,  he,  Wire,  would  give  Cummins  his  bond  and  mort- 
gage for  $2000;  that  the  sum  agreed  upon  was  $1900;  and 
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Cummins  said  he  would  try  and  raise  the  money  ;  and  that  Cum- 
mins did  raise  for  him,  in  money,  together  with  Cummins'  note, 
$1900,  on  or  about  April  1st,  1841 ;  and  for  which  he,  Wire, 
gave  his  bond  and  mortgage,  the  mortgage  being  executed  by  his 
wife  also,  for  $2000,  with  interest  thereon.  That  he  received 
but  $1900. 

'  There  can  be  no  doubt  that  this  proof  sustains  the  defence  set 
up  in  the  answer  of  Magie  and  Sanderson  ;  and  this  proof  is 
entirely  consistent  with,  and  is  corroborated  by  the  other  evi- 
dence in  the  cause,  aside  from  that  which  relates  to  the  wagon  ; 
and  the  whole  testimony  of  Wire,  including  his  statement  of  the 
transaction  in  relation  to  the  wagon,  is  entirely  consistent  with 
all  the  other  testimony  in  the  cause,  in  reference  to  the  usury. 
And  here  I  may  be  permitted  to  advert  again  to  the  complainant's 
special  replication.  I  think  it  is  well  calculated  to  show  how 
very  hard  is  the  way  of  the  transgressor;  and  to  impress  upon 
us  the  truth  that  if  shallow  devices  are  to  be  permitted  to  syc- 
ceed  in  overcoming  the  defence  of  usury,  great  elasticity  of  con- 
science, and  great  injury  to  the  cause  of  morals  will  be  the  re- 
sult. In  the  first  part  of  the  replication  he  resorts  to  a  literal 
denial,  (an  improper  mode  of  answering,)  or  rather  an  attempt 
at  a  literal  denial ;  for  he  fails  even  in  this  before  he  gets  through. 
He  denies  that  before  making  of  the  bond  and  mortgage,  and 
about  in  March,  1841,  Wire  applied  to  him  for  the  loan  of 
$2000,  or  some  other  sum,  and  that  it  was  then  corruptly  agreed 
between  them  that  he  should  lend  and  advance  Wire  $1900,  and 
that  he  should  give  day,  &o.,  to  Wire,  till  April  1st,  1843,  and  that 
Wire,  for  the  loan  of  the  said  $1900  and  the  giving  day  as  afore- 
said, should  give  and  pay  to  him  $100;  also  that  WTire  should 
pay  him  interest  on  the  said  $1900  at  six  per  cent.,  and  should 
also  pay  interest  at  the  same  rate  on  the  said  sum  of  $100  so 
agreed  to  be  given  and  paid  by  Wire  to  him,  from  the  1st  of 
April,  1841,  until  the  time  of  the  payment  thereof;  that  in  or- 
der to  secure  to  him  the  repayment  of  the  said  $1900  agreed  to 
be  paid  as  aforesaid,  to  him  by  Wire,  with  the  interest  thereon, 
it  was  further  agreed  that  Wire  should  make  and  deliver  to  him 
the  bond  of  Wire  for  $2000,.  and  the  mortgage,  &c.  Now,  this 
denial  is  all-in  one  connected  clause,  the  different  parts  of  which 
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are  connected  by  copulatives ;  and  if  his  denial  is  true  as  to  any 
one  part,  it  is  true  as  to  the  whole. 

This  answer  charges  a  part  of  the  agreement  to  have  been  that, 
in  order  to  secure  to  Cummins  the  repayment  of  the  $1900  and 
the  payment  of  the  $100,  Wire  should  give  his  bond  and  mort- 
gage for  $2000. 

The  denial  is  thus :  he  denies  that  in  order  to  secure  the 
repayment  of  the  $1900  it  was  agreed  that  Wire  should  give 
his  bond  and  mortgage  for  $2000.  All  this  replication  amounts 
to  nothing,  and  a  little  less. 

But  the  parts  of  the  replication  to  which  the  remarks  above 
made  in  relation  to  it  particularly  referred,  is  the  next  succeed- 
ing clause  of  it;  it  is  as  follows:  He  admits  that  he  did  lend 
and  advance  to  Wire  at  different  times,  before  and  at  the  time  of 
executing  the  bond  and  mortgage,  various  sums  of  money,  and 
in  notes  and  obligations  against  good  and  solvent  men,  in  all 
amounting  to  $2000,  and  not  to  $1900  only,  as  charged  in  the 
answer  of  Magic  and  Sandford.  This  is  evidently  a  well-stud- 
ied sentence;  and  I  am  very  clear  that  the  complainant  would 
be  unwilling  to  have  it  considered  as  an  oath  that  before  and  at 
the  time  of  the  execution  of  the  bond  and  mortgage  he  lent  and 
advanced,  at  various  times,  in  money  and  notes  and  obligations, 
$2'JOO.  It  is  evident  that  the  sentence  was  framed  in  view  of 
the  fact  testified  to  by  Wire,  that,  some  two  or  three  weeks  after 
the  bond  and  mortgage  were  delivered,  Cummins  came  to  him  and 
said  he  was  dissatisfied  about  the  bond  and  mortgage,  and  gave 
him  $100  in  notes  of  other  persons,  to  make  up  the  $2000. 
Hence  the  sentence  is,  that  he  did  lend  and  advance,  at  different 
times,  before  and  at  the  time  of  executing  the  bond  and  mort- 
gage, various  sums  of  money,  and  (did  lend  and  advance)  in 
notes,  &c.,  (without  saying  when  or  how  much,)  in  all  amount- 
ing to  $2000. 

The  next  half  of  this  paragraph  is  of  the  same  character.  It 
denies  that  before  the  whole  sum  of  $2000  was  lent  and  advanc- 
ed— that  is,  before  he  made  up  the  additional  $100  as  aforesaid — 
he  agreed  to  receive,  or  Wire  agreed  to  pay,  $100,  or  any  other 
sum  of  money,  for  the  loan  or  forbearance  of  payment  of  the 
said  sum  of  $2000. 
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Now,  this  is  not  the  charge.  The  charge  is  thai,  before  the 
$1900  was  advanced,  Wire  agreed  to  pay,  and  he  agreed  to  re- 
ceive, $100  for  the  loan  and  forbearance  of  payment  of  $1900. 

He  closes  his  replication  by  saying  he  admits  that  Wire  did 
offer  him  a  carriage,  after  he  had  so  loaned  to  Wire  the  said 
sum  of  $2000  as  aforesaid,  but  which,  he  says,  he  absolutely 
refused  to  receive,  and  never  did  receive. 

I  have  disposed  of  this  part  of  his  statement  before,  and  have 
shown  that,  under  the  testimony  in  the  cause,  he  did  receive  it. 
His  conscience,  perhaps,  was  satisfied,  so  as  to  allow  him  to 
say  he  did  not  receive  it,  by  the  fact  that  his  son  Nelson  took 
the  horse  from  before  the  wagon  and  put  the  wagon  into  the 
wagon-house,  and  the  wagon  was  called  Nelson's.  But  did  the 
father  or  the  son  ever  pay  anything  for  it?  This  device  is 
puerile.  He  received  the  wagon. 

The  case,  then,  as  it  stood  when  the  bond  and  mortgage  were 
executed,  is  clearly  proved  as  set  up  in  defence  by  the  answer 
of  Magie  and  Sandford.  It  was  a  loan  of  $1900,  and  the  tak- 
ing, therefor,  a  bond  and  mortgage  for  $2000,  and  interest 
thereon.  This  is  clearly  usurious. 

But  it  was  said,  in  argument,  that  Cummins  afterwards  repent- 
ed, and  went  to  Wire  and  gave  him  notes  of  other  persons  to 
the  amount  of  $100,  and  this  made  up  the  loan  to  the  $2000. 
If  it  was  not  for  the  wagon  affair,  I  should  be  called  upon  to 
consider  the  case  in  view  of  the  decisions  which  were  produced 
on  the  argument  on  this  subject  of  penitence.  But,  at  least,  a 
court  should  be  satisfied  that  the  repentance  was  sincere,  and 
sincerely  acted  upon.  A  mere  change  from  $100  in  money  to  a 
wagon  of  the  value  of  $100  is  not  proof  of  repentance.  The 
case,  then,  stands  on  its  first  ground — the  ground  on  which  it 
stood  when  the  bond  and  mortgage  were  delivered ;  and  if 
Wire's  testimony  is  admissible,  the  defence,  in  the  manner  and 
form  in  which  it  is  set  up  in  the  answer  of  Magie  and  Sander- 
son, is  made  out.  If  Wire's  testimony  is  not  admissible,  then 
the  defence,  in  the  manner  and  form  in  which  it  is  set  up  in  the 
answer  of  Marsh  and  Willis,  is  made  out. 

It  appears  to  me  that  Wire's  testimony  is  admissible.  This 
is  a  proceeding  in  rem.  The  costs  will  be  paid  from  the  pro- 
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ceeds  of  the  sale  of  the  property,  if  the  complainant  succeeds; 
there  would  be  no  decree  against  Wire  for  costs.  That  he  is  a 
defendant  in  the  suit  is  no  objection  to  his  being  sworn,  if  he  is 
not  interested  in  the  event  of  it,  and  interested  on  the  side  of 
the  party  calling  him.  Is  he  interested,  and,  if  so,  on  which 
side?  Is  he  interested  to  defeat  the  mortgage?  Not  unless  the 
decree  against  the  mortgage  which  might  be  procured  by  his  tes- 
timony could  avail  him  in  an  action  against  him  on  the  bond. 
But  it  could  not.  If  interested  at  all,  then,  it  is  not  to  sustain 
the  mortgage,  that  the  mortgage  debt  or  a  part  of  it  may  be  paid 
out  of  the  property.  The  benefit  which  has  accrued  to  him 
from  the  amount  paid  by  the  purchasers  of  the  equity  of  re- 
demption would  remain  the  same. 

Wire's  testimony  being  considered  admissible,  can  it  be  held 
that  both  answers  are  sustained?  It  may  be  said  that  if  the 
agreement  was,  to  take  a  bond  alid  mortgage  for  $2000,  and 
interest  thereon,  on  advancing  $1900,  which  is  the  agreement  as 
set  forth  in  the  answer  of  Magie  and  Sanderson  and  proved  by 
Wire,  it  could  not  be  an  agreement  to  lend  $2000  and  take  a 
bond  and  mortgage  for  that  sum,  on  an  agreement  between  them 
that  Wire  should  give  Cummins  a  wagon  of  the  value  of  $100, 
which  is  the  agreement  as  set  forth  in  the  answer  of  Marsh  and 
Willis.  This  would  be  so  if  there  had  been  but  one  agreement, 
and  there  had  beeu  no  substitution  of  another  agreement  for  it. 
But  where  the  original  agreement,  as  first  executed,  is  for  secur- 
ing $100  more  than  is  advanced,  and  afterwards  the  lender,  (at 
his  own  suggestion,)  advances  the  additional  $100,  and  takes  u 
carriage  of  the  value  of  $100,  it  must  be  considered  in  the  same 
light  as  if  the  original  agreement  was  to  lend  the  $2000  on  bond 
and  mortgage  and  take  such  carriage  for  doing  it.  Both  answers 
are  sustained. 

The  next  question  is,  can  these  defendants,  or  either  of  them, 
take  advantage  of  the  usury?  These  defendants  were  made 
parties  defendants  as  judgment  creditors.  After  the  filing  of 
the  bill,  and  before  their  answers  were  filed,  they  became  pur- 
chasers of  the  lauds  at  a  sale  thereof  by  the  sheriff  under  judg- 
ments and  executions  at  law,  subject  to  all  prior  legal  encum- 
brances. 

It  was  held  in  De  Wolf  v.  Johnson,  10  JF/iea/orc-367,  that 
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the  purchaser  of  an  equity  of  redemption  cannot  set  up  usury 
in  the  mortgage;  and,  on  the  authority  of  that  case,  it  was  so 
decided  by  our  Court  of  Errors,  in  the  case  of  Ward  t>.  Plume. 
Afterwards,  a  case  in  which  I  was  concerned  as  counsel,  the  case 
of  Mat  hews  against  Roberts  and  Ogden,  came  up  before  our 
Court  of  Errors,  and  the  subsequent  case  of  Lloyd  v.  Scott,  4 
Peters  205,  229,  was  produced,  overruling  the  case  of  De  Wolf 
v,  Johnson  ;  and  our  Court  of  Errors  sustained  the  defence 
made  by  the  purchaser  of  the  equity  of  redemption.  I  am  not 
disposed  to  question  the  authority  of  that  decision.  But  it  was 
said,  in  argument,  that  when  the  bill  was  filed,  these  defendants 
were  only  judgment  creditors,  and  that  they  should  not  be  per- 
mitted, after  the  bill  was  filed,  to  put  themselves  in  a  better 
position  to  make  the  defence  by  purchasing  the  equity  of  re- 
demption. I  do  not  see  that  this  is  a  sound  position.  Nor  do 
I  see  any  reason  why  a  judgment  creditor,  as  such,  may  not 
make  the  defence.  He  has  a  lien  on  the  property  ;  and  for  that 
reason  is  made  a  defendant  in  a  foreclosure  suit.  He  may  re- 
deem. Has  he  not  an  interest  in  the  land  sufficient  to  authorize 
him  to  question  the  validity  of  any  prior  lien?  Why  is  he 
made  a  defendant,  if  he  cannot  question  the  mortgage?  Can- 
not a  subsequent  mortgagee  set  up  usury  in  the  first  mortgage? 

In  the  case  of  Green  v.  Kemp,  13  Mass.  415,  Woods,  after 
mortgaging  the  premises  to  Green  for  $1000,  released  and 
guaranteed  to  Kemp  all  the  right  in  equity  of  redeeming  which 
he  had  in  the  premises,  for  $100.  The  court,  in  that  case,  said 
that  Kemp  had  no  title  in  the  land  before  redeeming,  for  he 
bought  only  a  right  to  redeem,  and  therefore  he  could  not  be 
permitted  to  avoid  the  mortgage  for  usury.  But  the  court,  in 
the  same  case,  say  that  if  he  had  bought  the  land  he  might 
avoid  a  previous  usurious  mortgage,  though  he  had  notice  of  the 
mortgage  before  he  purchased. 

In  this  case  Magie  and  Sanderson  bought  the  lands  at  a  sher- 
iff's sale  on  a  number  of  executions,  including  .an  execution  of 
their  own,  for  $2700,  the  highest  bid,  and  received  the  sheriff's 
deed  therefor  in  the  usual  form,  subject  to  all  legal  prior  encum- 
brance. I  am  of  opinion  that  such  a  purchaser  can  set  up  usury 
in  a  mortgage  existing  on  the  premises  at  the  time  of  the  sale. 
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I  am  of  opinion,  also,  that  when  a  bill  is  filed  to  foreclose,  and 
judgment  creditors  are  made  parties,  and  before  the  time  for  an- 
swering comes,  one  of  the  judgment  creditors,  a  defendant  in  the 
bill,  buys  the  property  at  sheriff's  sale  under  the  executions  at 
law,  he  may,  in  his  character  of  purchaser,  set  up  usury  in  the 
mortgap-fc 

In  th.s  view  of  the  case,  the  bill  must  be  dismissed.  It  will 
be  dismissed  without  prejudice  to  the  rights  of  Amos  Kennedy, 
the  subsequent  mortgagee  mentioned  in  the  bill,  whatever  those 
rights  may  be. 

The  objection  made  to  the  examination  of  Wire  as  a  witness, 
on  the  ground  that  no  order  for  his  examination  was  signed,  can- 
not be  allowed  to  prevail  under  the  circumstances.  A  paper 
purporting  to  be  a  certified  copy  of  an  order  for  the  examination 
of  Wire,  and  of  the  signature  of  the  Chancellor  thereto,  was  sent 
by  the  clerk  to  the  solicitor  of  the  defendants  ;  but  by  some  over- 
sight the  original  order  was  not  presented  to  the  Chancellor  for 
his  signature.  These  orders  are  very  much  of  course.  A  par- 
ty examined  as  a  witness  between  other  parties  is  examined  sub- 
ject to  all  exceptions ;  and  he  may  be  objected  to  at  the  hear- 
ing, if  interested,  though  the  objection  has  not  been  previously 
made. 

Bill  dismissed. 

CITED  in  Brolasky  v.  Miller,  4  Hal.  CA.  790 ;  Brolasky  v.  Miller,  I  Stock.  811, 
815 ;  Andrews  v.  Stille,  8  C.  E.  Gr.  479. 
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ADAM  KINNAMAN  v.  JOHN  HENRY  AND  RICHARD  HENRY. 

1.  In  May,  1817,  J.  purchased  land  of  K.  and  paid  part  of  the  considera- 
tion money  and  gave  K.  a  mortgage  on  the  land  for  the  residue.    J.  sold  parts 
of  the  land,  and  K.  released  these  parts  from  the  mortgage. 

2.  In  August,  1821,  judgments  were  recovered,  in  favor  of  other  persons, 
against  J.,  on  which  executions  were  issued  and  levied  on  that  part  of  the 
mortgaged  premises  still  held  by  J.,  "subject  to  prior  encumbrance." 

3.  In  October,  1822,  pending  a  suit  in  this  court  by  K.  against  J.  for  the 
foreclosure  of  the  mortgage,  J.  and  his  wife  re-conveyed  that  part  of  the 
mortgaged  premises  which  he  still  held,  and  which  had  been  levied  on  as 
aforesaid,  to  K.,  in  payment  and  discharge  of  the  mortgage,  and  K.  took  pos- 
session of  the  land ;  the  registry  of  the  mortgage,  however,  was  left  uncan- 
celed.    Afterwards  the  sheriff  sold,  under  the  said  levy,  and  H.  became  the 
purchaser ;  H.  when  he  so  bought,  having  knowledge  of  the  foregoing  facts. 
Held,  that  H.  was  not  entitled  to  the  land  free  from  the  mortgage  debt ;  but 
that  K.  must  be  considered  in  the  light  of  a  mortgagee  in  possession,  and  H. 
as  only  entitled  to  redeem  on  payment  of  the  mortgage  debt. 

4.  It  is  of  the  utmost  importance  that  defendants  be  held  to  the  established 
rules  for  answering. 

5.  It  is  not  sufficiant  for  a  defendant  to  say  he  has  no  knowledge  of  a  fact 
.charged  in  the  bill. 


The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

William  Halsted,  for  complainant.  He  cited  6  John.  Ch.  393, 
S;  Walker's  Ch.  Rep.  261;  2  Ves.,  Jan.,  437;  16  Fes.  249; 
3  Paige  421  ;  5  Binney  134;  12  John.  Rep.  190 ;  1  John.  Ch. 
298,  3S4;  4  76.  7;  Story's  Eq.  PL,  page  803,  812;  Cooper's 
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P^.  315  ;  8  Ves.  87 ;  5  Dana  85 ;  3  Halxt.  Rep.  282-3. 

Peter  D.  Vroom,  for  defendants.     He  cited  2  Cowen  246 ;  1 
Watts  and  Sey.  485. 

THE  CHANCELLOR.  In  May,  1817,  Adam  Kinnaman  sold  to 
James  Johnson  two  tracts  of  land  in  the  township  of  Mansfield, 
then  a  part  of  Sussex  county,  for  $2900  ;  received  $1000  of  the 
consideration  money,  and  took  his  bonds  and  a  mortgage  on  the 
same  land  for  $1900,  the  balance  of  the  consideration  money. 
Johnson,  in  December,  1817,  sold  a  part  of  each  tract  to  one 
Fitzer,  which  Kinnaman  released  from  the  mortgage.  The 
mortgage  to  Kinnaman  was  recorded  on  the  day  of  its  date.  At 
the  term  of  August,  1821,  of  the  Common  Pleas  of  Sussex, 
Lewis  Johnson  recovered  a  judgment  against  James  Johnson,  for 
about  $584;  and  at  the  same  term  of  the  said  court,  William 
Weller  obtained  a  judgment  against.  James  Johnson  and  the  de- 
fendant Richard  Henry,  for  about  $1140.  Executions  were 
issued  on  these  judgments.  The  execution  against  James  John- 
son alone  was  levied  on  a  farm  in  the  township  of  Mansfield, 
"said  to  contain  160  acres,"  (which  included  the  lands  bought 
by  James  Johnson  of  the  complainant,)  and  also  on  a  lot  in  the 
township  of  Greenwich,  "said  to  contain  10  acres,"  "all  subject 
to  prior  encumbrances."  The  execution  against  James  Johnson 
and  Richard  Henry  was  levied  on  a  farm  in  Mansfield,  (I  take  it 
to  be  the  same  farm  which  was  levied  on  by  virtue  of  the  exe- 
cution against  Johnson  alone,)  and  on  a  house  and  lot  in  the  vil- 
lage of  Asbury,  in  the  possession  of  Richard  Henry,  and  also 
"on  a  lot  of  land  in  the  same  township,  said  to  contain  30  acres; 
likewise  on  one  other  lot  in  the  township  of  Mansfield,  said  to 
contain  20  acres,  bounded  by  lands  of  Thomas  Schureman  and 
others,  all  subject  to  prior  encumbrances."  On  the  8th  Octo- 
ber, 1822,  pending  a  suit  in  this  court  brought  by  Kinnaman  for 
the  foreclosure  of  the  mortgage  so  given  by  James  Johnson  to 
him,  Johnson  and  wife  reconveyed  to  Kinnaman,  in  payment  of 
the  mortgage  debt,  the  two  tracts  so  bought  of  Kinnaman  and 
mortgaged  to  him,  (except  the  parts  thereof  which  had  been  sold 
and  conveyed  by  Johnson  to  Fitzer  and  released  by  Kinnaman,) 
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and  Kinnaman  thereupon  gave  up  to  Johnson  the  bonds  and 
mortgage,  and  took  possession  of  the  lands  so  reconveyed,  and 
has  been  in  possession  ever  since.  The  deed  of  reconveyance 
was  recorded  April  10th,  1823.  The  mortgage  to  Kinnaman 
remained  uncanceled  of  record.  Afterwards,  the  sheriff  sold  the 
property  levied  on  by  virtue  of  the  said  executions,  including 
the  lots  so  mortgaged  and  reconveyed  to  Kinnaman,  and  made  a 
deed  therefor  to  the  defendant  John  Henry.  Henry,  when  he 
bought  at  the  sheriff's  sale,  knew  that  Kinnaman  had  sold  these 
lands  to  Johnson,  and  that  Johnson  gave  Kinnaman  a  mortgage 
thereon  for  the  residue  unpaid  of  the  consideration  money,  and 
that  Johnson  had  reconveyed  the  lands  to  Kinnaman  in  dis- 
charge of  the  mortgage  debt,  and  that  Kinnaman  thereupon  took 
possession,  and  was  in  possession  at  the  time  of  the  sheriff's  sale. 
The  question  is,  whether  the  purchaser  at  the  sheriff's  sale  ac- 
quired a  title  to  these  lots  free  and  unencumbered.  If,  on  the 
facts  as  thus  stated,  he  did  .not,  the  decree  in  the  case  must  be 
for  the  complainant;  and  it  will  be  unnecessary  to  go  into  a 
more  particular  detail  of  the  evidence  in  the  cause. 

At  the  time  of  the  levy  of  the  executions,  the  mortgage  was 
recorded,  and  was  the  prior  lien.  Of  this  fact  the  purchaser  at 
the  sheriff's  sale  was  chargeable  with  notice.  The  levy  was  sub- 
ject to  the  mortgage;  Johnson's  equity  of  redemption  only  was 
levied  on.  Before  the  sale  by  the  sheriff,  Johnson  had  recon- 
veyed the  lands  to  the  mortgagee  in  discharge  of  the  mortgage 
debt.  At  the  time  of  the  sheriff's  sale,  Johnson,  the  defendant 
in  the  execution,  had  no  interest  whatever  in  the  lands.  What 
interest  in  the  land,  then,  could  be  sold  on  the  execution  against 
Johnson  levied  on  his  interest  while  he  had  an  equity  of  re- 
demption in  it?  Could  a  greater  interest  than  Johnson  ever,  at 
any  time,  had  in  the  lands,  be  sold  on  an  execution  against 
Johnson  ?  Certainly  Johnson's  reconveyance  to  Kinnaman  gave 
Johnson  no  greater  interest  in  the  land  than  he  had  before. 
That  act  deprived  him  of  all  interest  in  the  land,  instead  of 
adding  to  or  increasing  his  interest  that  had  been  levied  on. 

It  was  said,  in  argument,  that  the  levy  was  on  the  land  sub- 
ject to  the  mortgage,  and  that  if,  at  the  time  of  the  sheriff's  sale, 
the  mortgage  was  paid,  the  purchaser  at  that  sale  bought  the  laud, 
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and,  there  being  then  no  mortgage  on  it,  he  got  it  unencumbered. 
This  would  be  so  if  he  paid  off*  the  mortgage  and  held  the  land, 
or  if  he  had  paid  off  the  mortgage  and  conveyed  the  land  to  a 
third  person  ;  but  it  is  not  so  when  he  conveys  the  equity  of  re- 
demption to  the  mortgagee,  and  gives  up  possession  to  the  mort- 
gagee, in  discharge  of  the  mortgage  debt.  The  interest  he  thus 
conveys  is  simply  his  equity  of  redemption,  the  interest  that  had 
been  levied  upon.  To  say  that  if,  after  a  levy  on  a  mortgagor's 
equity  of  redemption,  he  conveys  it  to  the  mortgagee  in  discharge 
of  the  mortgage,  the  whole  estate  in  the  land,  as  well  the  in- 
terest of  the  mortgagee  as  that  which  the  mortgagor  had  at  the 
time  of  the  levy,  may  be  sold  under  such  levy,  is  a  proposition 
which  cannot  be  maintained. 

The  equity  of  the  complainant's  case  does  not  rest  on  the  idea 
that  Johnson  got  the  bonds  and  mortgage  by  promising  to  pay 
the  judgments,  or  by  misrepresentations  that  he  had  paid  them, 
or  on  the  idea  that  the  understanding  was  that  he  had  paid  off 
the  judgments.  The  complainant  cannot  be  subjected  to  the 
loss  of  his  estate  in  the  lands  because,  on  receiving  a  conveyance 
of  Johnson's  equity  of  redemption  and  the  possession,  in  dis- 
charge of  his  prior  lien,  he  did  not  insist  that  the  subsequent 
liens  should  be  first  paid  off. 

The  complainant  must  be  considered  in  the  light  of  a  mortga- 
gee in  possession,  and  the  purchaser  at  the  sheriff's  sale  as  hav- 
ing no  other  interest  in  the  lands  than  the  right  to  redeem  them, 
on  payment  of  the  amount  of  the  mortgage  debt,  and  interest, 
less  the  value  of  the  rents  and  profits  since  the  complainant  has 
had  possession. 

I  have  a  remark  to  make  in  reference  to  the  answer  filed  in 
this  cause. 

In  several  respects  it  is  open  to  animadversion.  I  have  had 
occasion  to  remark  before  that  it  is  of  the  utmost  importance 
that  defendants  be  held  to  the  established  rules  for  answering. 
One  of  these  rules  is,  that  it  is  not  sufficient  for  a  defendant  to 
say  he  has  no  knowledge  of  a  fact  charged  in  the  bill.  He  must 
answer  as  to  his  knowledge  and  information.  This  rule  has  not 
been  observed  in  the  answer  in  this  case. 

REVERSED,  2  Hal.  Ch.  624. 
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SAMUEL  GORDON  AND  WIFE  ET  AL.  v.  STEPHEN  BAKKELEW 

ET  AL. 

1.  A  deed  in  the  form  of  bargain  and  sale,  in  consideration  of  $1  and  of 
love  and  affection,  to  one  son,  his  heirs  and  assigns  forever,  to  have  and  to 
hold  to  the  use  and  benefit  of  the  said  son  and  his  wife  and  their  heirs  and 
assigns  forever,  is,  unless  a  different  intention  can  be  made  to  appear,  an  ad- 
vancement to  the  son. 

2.  A  father  put  one  of  his  sons  in  possession  of  lands,  which  he  occupied 
twenty  years,  and  then  sold ;  and  the  father  made  the  deed  to  the  purchaser, 
and  the  son  received  the  consideration  money.     Held,  to  be  an  advancement. 

3.  A  father  put  a  son  in  possession  of  a  house  and  lot,  which  the  son  occu- 
pied during  the  father's  life — more  than  twenty  years — and  on  which,  with 
the  knowledge  of  the  father,  he  made  large  improvements.     If  the  value  of 
the  house  and  lot,  without  the  improvements,  be  not  equal  to  a  share  of  the 
whole  real  estate  to  be  divided,  the  house  and  lot  may  be  set  off,  in  the  divi- 
sion, to  the  son,  at  its  value  without  the  improvements. 

4.  If  the  value  of  the  house  and  lot,  without  the  improvements,  be  greater 
than  a  share,  the  house  and  lot  may  be  set  off  to  him,  and  he  be  directed  to 
pay  so  much  as  will  equalize  the  shares.         f 

5.  A  child  who  has  received  an  advancement  cannot  be  compelled  to  pay 
anything  on  account  of  it  to  the  other  children. 


Bill  for  partition  of  the  real  estate  late  of  Runyon  Barkelew, 
deceased.  It  was  filed  by  Samuel  Gordon  and  Abigail  his  wife, 
John  D.  Servis  and  Elizabeth  his  wife,  and  Ann  Rue — the  said 
Abigail,  Elizabeth  and  Ann  being  daughters  of  the  said  Barke- 
lew, deceased — against  Vincent  Barkelew  and  Stephen  Barke- 
lew, sons  of  the  said  deceased,  and  the  children  of  Abraham 
Barkelew,  another  son  of  the  said  decedent,  who  is  dead. 

The  bill  describes  the  real  estate  of  which  partition  is  sought, 
consisting  of  several  tracts,  one  of  which  is  described  as  a  house 
and  lot  in  the  occupancy  of  the  defendant,  Vincent  Barkelew,  a 
son  of  Runyon  Barkelew,  deceased,  and  states  that  about  the 
year  1810,  Runyon  Barkelew,  since  deceased,  advanced  Abra- 
ham by  conveying  to  him  and  his  wife,  jointly,  in  fee,  a  farm 
called  the  Dunham  farm,  containing  about  100  acres.  That 
Abraham,  wishing  to  make  improvements  on  the  said  farm,  with 
moneys  which  had  come  to  him  through  Jane,  his  wife,  and  she 
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being  unwilling  that  said  moneys  should  be  used  for  that  purpose 
unless  the  said  Abraham  would  give  her  some  interest  in  the  land, 
agreed  to  give  his  said  wife  an  interest  in  the  farm,  and  procured 
the  deed  from  his  father  for  the  said  farm,  to  be  made  to  him 
and  his  said  wife  jointly.  That  many  years  ago,  the  said  Run- 
yon  Barkelew,  deceased,  also  gave  and  advanced  to  his  said  son 
Stephen  two  parcels  of  land,  describing  them,  both  of  which 
Stephen  took  possession  of  and  occupied  as  his  own,  but  without 
having  any  deed  therefor,  for  upwards  of  twenty  years,  when 
he  sold  them  to  William  Messier,  for  $870,  which  he  received  to 
his  own  use/his  father,  at  his  request  making  a  deed  therefor  to 
the  purchaser.  That  the  said  Runyon  Barkelew,  deceased,  also, 
in  his  lifetime,  gave  and  advanced  to  the  complainant  Elizabeth 
a  lot  of  land,  of  eight  acres,  which  was  conveyed  to  trustees  for 
her  use  during  her  life  and  after  her  death  to  her  heirs.  That 
the  lands  so  given  to  Abraham,  Stephen  and  Elizabeth  were  in- 
tended by  the  said  Runyon  Barkelew,  deceased,  and  received  by 
them  as  advancements.  The  bill  then  states  certain  facts  as  evi- 
dence that  advancement  was  intended. 

Vincent  Bafkelew  put  in  an  answer  to  the  bill.  He  admits 
the  facts  stated  in  the  bill,  except  as  follows:  as  to  the  allega- 
tion, in  the  bill,  that  Runyon  Barkelew,  deceased,  in  his  life- 
time, made  a  statement  in  writing  of  the  amounts  at  which  he 
valued  the  real  estate  given  by  way  of  advancement  to  his  sons 
Abraham  and  Stephen,  and  which  he,  the  said  Runyon,  intended 
should  be  deducted  from  their  respective  shares  of  his  real  es- 
tate, as  in  the  bill  is  charged,  this  defendant  says  he  is  entirely 
ignorant  of  any  such  statement  having  been  made,  and  that  he 
neither  admits  nor  denies  it.  That,  as  to  the  house  and  lot  in 
(he  bill  mentioned  us  being  in  the/ occupancy  of  this  defendant, 
lie  says  that  the  said  premises  consist  of  a  lot  of  land,  with  a 
dwelling-house  and  out-buildings  thereon,  and  a  wharf;  and 
were  purchased  by  the  said  Runyon  Barkelew,  deceased,  from 
one  Dunham,  about  the  year  18ll,for$2250.  That  the  said  prem- 
ises were,  when  so  purchased,  and xhad  been  for  some  time  before, 
in  the  occupancy  of  this  defendant,  who  had  then  just  come  of 
age  and  commenced  business  for  himself.  That  the  said  Run- 
yon Barkelew,  deceased,  having  it  then  in  contemplation  to  make 
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advancements  out  of  his  real  estate  to  this  defendant  as  well  as 
to  his  two  other  sons,  Abraham  and  Stephen,  consulted  with 
this  defendant  as  to  the  purchase  of -the  said  property  for  this 
defendant;  and  that,  it  being  deemed  suitable  for  this  defend- 
ant, the  said  Runyon  Barkelew  purchased  it,  and  gave  it  to  this 
defendant.  That  the  said  gift  was  absolute,  and  was  intended 
by  the  said  Runyon  Barkelew  as  an  advancement  out  of  his  real 
estate  to  this  defendant,  it  being  at  the  time  deemed  equivalent 
in  value  to  what  would  be  the  equal  share  of  this  defendant  in  the 
real  estate  of  the  said  Runyon  at  his  decease.  That  at  the  time 
the  said  purchase  was  made,  the  said  Runyon  proposed  to  this 
defendant  that  the  deed  for  the  said  property  should  be  made  to 
this  defendant;  but  that,  having  just  entered  into  mercantile 
business,  he  declined  taking  the  deed  in  his  own  name,  and  suf- 
fered it  to  be  made  to  the  said  Runyon,  his  father.  .That  from 
that  time  to  the  present,  a  period  of  more  than  thirty  years,  the 
said  property  has  always  been  possessed  by  this  defendant,  and 
claimed  and  considered  as  his  own  ;  and  that  the  said  Runyon, 
also,  in  his  lifetime,  always  treated  and  considered  it  as  belong- 
ing to  this  defendant.  That  when  the  said  property  was  so  pur- 
chased from  Dunham,  the  whole  of  the  purchase  money  was  not 
paid;  but  that  a  mortgage  on  the  property  was  given  to  Dun- 
ham for  a  part  thereof.  That  this  mortgage  remained  unpaid 
several  years,  during  which  time  this  defendant  paid  to  Dunham 
the  interest  thereon;  and  that  when  the  mortgage  was  finally 
paid  off,  he.  this  defendant,  paid  a  portion  of  it,  though  he  is 
unable  to  specify  precisely  the  amount  he  paid,  having  never 
kept  any  account  thereof.  That  he  made  large  and  expensive 
improvements  on  the  property,  at  his  own  expense,  and,  in  the 
year  1816,  built  a  wharf  on  the  premises,  300  feet  long  and 
eight  feet  high,  at  a  cost  of  $2000.  That  in  1822  he  expended 
$1100  in  repairing  the  said  wharf,  and  that,  in  1840,  he  ex- 
pended the  further  sum  of  $200  in  repairing  the  same.  That 
in  1828  and  1829,  he  repaired  the  dwelling-house  and  built  a 
large  addition  thereto,  consisting  of  two  rooms  below,  four  rooms 
above  and  a  cellar ;  and  that  he  also  built  a  wagon-house,  smoke- 
house and  lime-house  thereon,  the  whole  of  which  cost  $1000. 
That  the  said  improvements  have  rendered  the  said  property  of 
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double  the  value  it  was  when  it  was  purchased,  and  were  made 
in  reliance  on  the  gift  of  the  property,  so  made  to  him.  That 
the  value  of  the  said  property  when  purchased  does  not  exceed 
his  equal  share  of  the  real  estate  of  the  said  Runyon,  on  a  divi- 
sion of  the  said  real  estate  including  the  said  property;  and 
that  the  said  property  could  not  be  divided  without  great  detri- 
ment to  the  value  thereof.  He  claims  to  hold  the  said  property 
against  any  claim  of  the  other  heirs,  but,  if  he  has  not  a  right 
so  to  hold  it,  he  submits  that  in  any  partition  of  the  real  estate 
of  said  Runyon  Barkelew,  deceased,  the  said  premises  should 
be  assigned  to  him  ;  he  submitting  that  if  the  original  value  of 
the  premises,  excluding  the  improvements,  exceeds  his  equal 
share,  he  will  pay  the  excess. 

The  joint  and  several  answer  of  the  other  defendants,  except 
Stephen,  was  also  put  in.  They  admit  the  conveyance,  in  the 
year  1810,  by  Runyon  Barkelew,  deceased,  to  his  son  Abraham, 
and  Jane,  the  wife  of  Abraham,  as  joint  tenants,  in  fee,  of  the 
Dunham  farm,  for  the  consideration  of  love  and  affection  and 
of  $1.  They  say  they  neither  admit  nor  deny  that  the  said 
Runyon,  deceased,  advanced  to  his  son  Stephen  the  lands  in  that 
respect  mentioned  in  the  bill,  they  knowing  nothing  on  the  sub- 
ject, of  their  own  knowledge;  and  they  leave  the  complainants 
to  prove,  &c.  That  they  neither  admit  nor  deny  the  pretended 
advancement  alleged  to  have  been  made  to  Elizabeth  Lewis,  or 
for  her  use,  but  leave  the  complainants  to  prove  the  same.  But 
they  deny  that  the  conveyances  and  sale  by  Runyon  Barkelew, 
deceased,  to  his  son  Abraham,  were  intended  by  said  Runyon  as 
an  advancement  out  of  his  real  estate  to  his  son  Abraham,  or 
were  received  by  Abraham  as  such  advancement. 

The  defendant,  Jane  Barkelew,  widow  of  Abraham,  answer- 
ing for  herself,  says  that,  being  one  of  the  grantees  of  the  said 
100  acre  tract  conveyed  to  Abraham  and  her  jointly,  she  was 
consulted  in  all  matters  touching  the  said  conveyance,  and  took 
a  principal  part  in  the  matter  ;  and  that  she  never  heard  it  men- 
tioned by  any  one,  at  the  time,  that  the  said  conveyance  was  to 
be  considered  as  an  advancement  to  Abraham,  and  for  which  he 
was  to  account  after  the  death  of  his  father.  That  if  there  had 
been  any  such  understanding,  the  said  conveyance  would  never 
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have  been  made  or  received.  That  before,  and  at  the  time  of 
the  said  conveyance,  her  said  husband  was  desirous  of  removing 
from  the  village  of  Washington,  where  his  said  father  resided, 
and  had  purchased  property  in  New  Brunswick,  with  a  view  of 
removing  thither,  and  had  made  arrangements  to  do  so.  That 
said  Runyon  urged  and  insisted  that  Abraham  should  not  leave 
him,  but  should  remain  with  or  near  him  to  assist  him  in  his 
affairs,  and  voluntarily  offered  and  proposed  to  give  and  convey 
the  said  lands  to  Abraham,  if  he  would  consent  to  live  thereon, 
and  assist  him  in  the  business  and  affairs  of  the  said  Runyon. 
That  she  objected  to  receiving  the  said  deed  and  the  lands  there- 
by conveyed.  That  the  said  Runyon  expressly  told  her,  that  if 
she  and  her  said  husband  would  consent  to  take  the  said  lands 
and  reside  upon  them,  Abraham's  share  in  the  remainder  of  his 
estate  should  not  be  any  the  less  In  consequence  of  the  said  con- 
veyance. That  the  said  proposition  and  request  of  Runyon  were 
yielded  to  with  reluctance  at  the  time,  because  her  said  husband 
and  she  were  very  anxious  to  go  elsewhere,  and  because  the  said 
lands  were,  at  the  time,  very  poor  and  unproductive,  and  .scarcely 
worth  cultivating.  That  when  the  conveyance  was  made,  it 
was  absolute;  the  considerafion  money  was  paid,  and  not  a  word 
was  said,  by  any  one,  about  its  being  an  advancement.  That, 
sometime  previous  to  the  death  of  the  said  Runyon,  the  com- 
plainant, Samuel  Gordon,  as  these  defendants  understood,  caused 
it  to  be  told  in  the  neighborhood  that  the  said  conveyance  was 
intended  as  an  advancement,  and  that  she,  the  said  Jane,  in  the 
presence  of  the  defendants,  Mary  Barnes,  Abraham  Barkelew, 
and  William  Barkelew,  inquired  of  the  said  Runyon  if  such 
story  was  true,  that  the  said  conveyance  was  intended  as  an  ad- 
vancement, to  be  afterwards  accounted  for  by  the  said  Abraham; 
and  that  the  said  Runyon  then  and  there  declared  that  the  said 
representations  were  not  true;  that  the  said  conveyance  was  not 
intended  as  an  advancement  to  be  afterwards  accounted  for;  and 
that  they  need  not  give  themselves  any  further  trouble  about  the 
matter.  And  this  defendant  denies,  so  far  as  she  knows  or 
believes,  that  the  said  Runyon,  in  his  lifetime,  ever  caused  or 
directed  the  complainant,  Samuel  Gordon,  to  make  a  statement 
in  writing  of  the  amounts  at  which  he,  Runyon,  valued  the  lands 
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alleged  to  have  been  advanced,  as  aforesaid,  by  way  of  manifest- 
ing his  intention  in  regard  to  the  said  conveyance.  She  denies 
that  he  ever  kept  or  made  any  record  or  memorandum  touching 
the  said  conveyance  to  Abraham  ;  and  charges  that  if  any  such 
paper  was  found  among  his  papers,  it  was  the  unauthorized  de- 
vice of  the  said  Samuel  Gordon  or  of  some  other  person  or  per- 
sons ;  and  she  denies,  as  far  as  she  knows  or  believes,  that  Abra- 
ham was  present  at  the  time  of  making  such  written  statement 
and  assented  thereto  and  acknowledged  the  same  to  be  correct. 
She  insists  that  the  representatives  of  Abraham  are  entitled  to 
their  full  share  of  the  real  estate  of  which  the  said  Runyon  died 
seized,  without  any  regard  to  the  said  conveyance  made  to  Abra- 
ham ;  which,  she  submits,  was  made  for  the  considerations  afore- 
said, and  not  as  an  advancement  to  be  accounted  for  by  Abra- 
ham or  his  representatives. 

The  defendant  Stephen  Barkelew  did  not  answer  the  bill,  and 
a  decree  pro  confesso  was  taken  against  him. 

A  deed  from  Runyon  Barkelew  and  his  wife  to  their  son  Abra- 
ham and  Jane  his  wife,  dated  June  18th,  1810,  of  a  farm  of  100 
acres,  for  the  consideration  of  $1,  and  natural  love  and  affection, 
to  have  and  to  hold  to  the  said  Abraham,  his  heirs  and  assigns 
forever,  to  the  only  proper  use,  benefit  and  behoof  of  him,  the 
said  Abraham,  and  Jane  his  wife,  their  heirs  and  assigns  forever, 
was  exhibited  on  the  part  of  the  complainants. 

It  was  proved  that  Abraham  took  possession  of  this  farm. 

Henry  Gordon,  a  witness  called  for  the  complainants,  testi- 
fies, among  other  things,  that  about  two  years  before  Runyon 
Barkelew's  death,  he  saw  in  said  Barkelew's  hand  the  paper 
marked  Exhibit  B  on  the  part  of  the  complainants.  That  said 
Barkelew,  his  sight  being  then  defective,  handed  certain  papers 
to  the  witness  to  read  and  state  the  contents  thereof  to  him,  the 
said  Barkelew.  That  among  the  said  papers  was  the  said  Ex- 
hibit B,  or  one  very  similar  to  it. 

On  his  cross-examination,  he  says  he  has  no  doubt  that  the 
paper  marked  Exhibit  B  is  the  paper  he  saw  in  said  Barkelew's 
possession. 

The  witness  says  he  is  acquainted  with  the  property  charged 
in  Exhibit  B  to  Vincent,  a  sou  of  Runyon  Barkelew.  He  fur- 
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ther  says  that,  independent  of  the  paper  Exhibit  B,  he  should 
have  recollected  that  Vincent,  Abraham  and  Stephen  were  char- 
get!  with  property  on  that  paper. 

Henry  Shu  Its,  sworn  for  the  complainants,  says  he  was  one  of 
the  administrators  of  the  personal  estate  of  Runyon  Barkelew, 
deceased  ;  that  he  saw  Exhibit  B  when  they  were  taking  the  in- 
ventory. They  found  it  among  the  papers  of  the  said  Runyon, 
there  described.  Exhibit  B  is  a  memorandum,  dated  October 
llth,  1836,  in  which  Vincent,  Abraham  and  Stephen  are  charged 
us  Dr.  to  the  estate  of  Runyon  Barkelew;  Vincent  Barkelew  to 
the  house  and  lot  in  the  village  of  Washington  which  he  "  now 

occupies" $2250 

Henry  Obert's  lot 1005 

Abram  Barkelew,  to  farm 1500 

Stephen  Barkelew,  to  lot  of  land  of  Robinson  Thomas,  $450;  one 
lot  of  Forman  Throckmorton,  $400;  cash,  $300. 

No  evidence  was  produced  ou  the  part  of  the  representatives 
of  Abraham,  iu  support  of  the  allegations  of  their  answer,  ou 
which  the  said  answer  claims  that  the  farm  deeded  to  Abraham 
and  his  wife  should  not  be  considered  an  advancement. 

As  to  the  house  and  lot  in  Vincent's  possession,  which  the  bill 
includes  among  the  property  a  partition  of  which  is  sought,  the 
testimony  shows  that  Vincent  has  been  in  possession  of  it  about 
35  years,  and  that  he  expended  large  sums  of  money  on  it,  in 
the  lifetime  and  with  the  knowledge  of  Run  von  Barkelew,  deceas- 
ed, in  building  out-houses  ou  it  ami  an  addition  to  the  dwelling- 
house,  and  iu  building  a  wharf  on  it  at  great  expense;  but  that 
his  father  never  made  a  deed  to  him  for  it. 

As  to  the  two  lots  stated  iu  the  bill  to  have  been  advanced  to 
Stephen,  the  testimony  supports  the  charges  in  the  bill. 

The  cause  was  heard  ou  the  pleadings  and  proofs. 

Henry  V.  Speer,  for  the  complainants. 

John  Van  Dyke,  for  the  representatives  of  the  deceased  son 
Abraham. 

Cases  cited  for  the  complaiuants :  Roberts  on  Fraud.  Convey- 
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ances  74,  75,  373;  Ib.  40,  nrte  3  ;   Stark.  Ev.  1004;    16  John. 
Rep.  47  ;  7  Fes.,  Jr.,  519  ;  1  Penn.  Rep.  291 ;  3  Paige  546. 

THE  CHANCELLOR.  There  is  nothing  in  the  proofs  in  the 
cause  to  overcome  the  evidence  furnished  by  the  deed  from 
Kunyon  Barkelew,  since  deceased,  to  his  son  Abraham,  since 
deceased,  and  the  wife  of  Abraham,  that  the  farm  conveyed  by 
that  deed  was  an  advancement. 

A  deed  in  the  form  of  bargain  and  sale,  from  a  father,  in  con- 
sideration of  $1,  and  of  love  and  affection,  to  one  of  his  sons, 
his  heirs  and  assigns  forever,  to  have  and  to  hold  to  the  use 
and  benefit  of  the  said  son  and  his  wife,  and  their  heirs  and  as- 
signs forever,  is,  unless  a  different  intention  can  be  made  to  ap- 
pear, an  advancement  to  the  son.  2  Atk.  635. 

As  to  Stephen's  right  in  the  descended  estate,  his  father  put 
him  iu  possession  of  lands,  which  he  occupied  twenty  years  and 
then  sold,  and  the  father  made  the  deed  to  the  purchaser  and 
Stephen  received  the  consideration  money.  I  think  this,  also, 
must  be? held  to  have  been  an  advancement  to  Stephen. 

As  to  Vincent,  the  father  put  him  in  possession  of  a  house 
and  lot,  thirty-five  years  ago,  which  he  has  occupied  ever  since, 
and  on  which,  with  -the  knowledge  of  his  father,  he  has  made 
large  improvements  at  his  own  expense.  Whether  this  is  to  be 
considered  an  advancement  or  not  may  not  be  material.  It  will 
not  be  material  if  the  value  of  the  house  and  lot,  without  the 
improvements,  be  not  equal  to  the  value  of  what  would  be  the 
share  of  Vincent  in  the  whole  real  estate  to  be  divided,  inclu- 
ding the  house  and  lot,  for  the  court,  under  the  circumstances, 
would  direct  the  house  and  lot  to  be  assigned  to  Vincent,  at  its 
value  without  the  improvements.  If  its  value  without  the  im- 
provements be  greater  than  his  share  as  aforesaid,  then  it  will 
be  necessary  to  determine  whether  it  was  an  advancement.  If 
it  was,  then  he  could  not  be  compelled  to  pay  anything  to  the 
other  heirs  on  account  of  it.  But  if  it  was  not,  the  court  would 
direct  the  house  and  lot  to  be  assigned  to  him  on  his  paying  the 
excess  of  its  value  over  a  share,  such  excess  to  be  so  divided 
among  the  heirs  as  to  equalize  their  shares. 
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A  partition  will  be  decreed,  and  to  that  end,  and  before 
directing  a  commission  to  make  the  partition,  the  proper  refer- 
ence will  be  ordered. 

Order  accordingly. 


SAMUEL  LANNING  v.  ISAAC  COLE. 

1.  S.  L.  being  seized  of  lands  which  were  encumbered  by  mortgage  and 
judgments,  made  a  will  devising  the  same.     The  lands  were  afterwards  sold 
under  the  executions  issued  on  the  judgments,  and  bought  at  the  sheriff's  sale 
by  I.  C.    An  agreement  was  afterwards  made  between  I.  C.  and  S.  L.  that  on 
S.  L.'a  paying  to   I.  C.  the  amount  of  the  purchase  money,  and    interest 
thereon,  in  six  months,  I.  C.  would  convey  the  premises  to  S.  L.    8.  L.  filed 
his  bill,  stating  that  he  had  tendered  the  money  required  by  the  said  agree- 
ment and  demanded  a  conveyance,  but  that  I.  C.  refused  it,  and  praying  a 
decree  for  the  performance  of  the  agreement. 

2.  An  opinion  was  pronounced  in  favor  of  the  complainant,  but  before  the 
decree  was  signed  the  complainant  died.     Leave  was  given  to  file  a  bill  of 
revivor.    Held,  that  the  heirs-at-law  of  S.  L.  were  the  proper  persons  to  revive 
or  prosecute  the  suit ;  that  the  executor  and  the  persons  interested  in  the  per- 
sonal estate  under  the  will  of  S.  L.  should  be  made  parties. 

3.  A,  owning  land,  makes  a  will  devising  it.     The  land  is  afterwards  sold 
on  execution.    An  agreement  is  then  made  between  the  purchaser  at  the  sale 
on  execution  and  A,  that  the  purchaser,  on  A's  paying  him  what  he  gave  for 
the  property  and  interest  on  it  in  six  months,  will  convey  the  property  to  A. 
A  afterwards  died.     Held,  that  the  interest  acquired  by  A  in  the  land  un- 
der the  said  agreement  did  not  pass  by  the  will. 

4.  A  will,  as  to  land,  speaks  only  as  of  the  time  of  making  it ;   as  to  per- 
eonalty,  it  speaks  as  in  articulo  mortis. 


In  July,  1840,  Samuel  Lanning  exhibited  his  bill,  stating  that 
he  was  lately  seized  in  fee  of  lands  in  the  city  of  Camden,  on 
which  he  had  erected  six  three-story  dwelling-houses,  at  a  cost  of 
$12,000,  independent  of  the  value  of  the  land,  and  that  the 
same  will  rent  for  the  interest  of  $20,000;  that  he  had  en- 
cumbered the  premises  by  a  mortgage  of  $3500,  and  that  there 
were  other  lieus  thereon,  by  judgments,  exceeding  $2000;  that 
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executions  were  issued  on  the  judgments,  to  the  sheriff  of  Glou- 
cester, and  that  the  said  sheriff,  on  the  3d  October,  1#39,  pro- 
ceeded to  sell  the  whole  of  said  premises  in  one  parcel.  The 
bill  states  that  the  advertisements  and  adjournments  of  sale 
made  by  the  sheriff  were  irregular,  and  insists  that  the  whole 
proceedings  of  the  sheriff  were  unlawful.  That  the  whole  prop- 
erty was  struck  off  in  one  parcel,  and  sold  to  the  defendant, 
Isaac  Cole,  for  $3060.  The  bill  states  that  Cole,  on  the  day  of 
the  sale,  circulated  divers  false  representations  as  to  the  com- 
plainant's title  to  the  premises,  (stating  them,)  thereby  depreci- 
ating the  value  of  the  premises,  and  discouraging  persons  from 
bidding.  That  so  flagraut  was  the  conduct  of  Cole  and  the  sher- 
iff, in  reference  to  the  sale,  that  the  complainant  resolved  to  im- 
peach it  as  fraudulent,  and  to  prevent  the  delivering  of  a  deed  ; 
and  that  Cole,  being  aware  thereof,  made  several  proposals  to 
him,  and,  on  the  28th  November  following,  entered  into  an 
agreement  in  writing  with  the  complainant,  under  his  hand  and 
seal,  by  which  he  agreed  that  the  complainant  should  have  six 
months  from  the  26th  October  preceding  to  raise  the  amount  of 
the  purchase  money  paid  by  Cole,  and  the  costs  and  expenses  in- 
cident to  the  sale,  with  interest ;  and  that  on  the  payment  thereof, 
he,  Cole,  would  convey -the  premises  to  the  complainant,  pro- 
vided he,  the.com plaiuant,  should  raise  the  money  on  mortgage 
of  the  premises  for  the  term  of  five  years  and  for  his  sole  bene- 
fit; the  said  Cole  to  have,  from  the  date  of  the  agreement,  the 
possession  of  the  premises,  and  to  receive  the  rents  thereof;  and 
that  on  the  re-payment  of  the  purchase  money,  &c.,  as  afore- 
said, he  should  account  for  the  rents,  after  deducting  repairs. 
That  on  the  delivery  of  the  said  agreement  to  the  complainant, 
lie  permitted  Cole  to  take  possession.  That  on  the  25th  April, 
1840,  he  tendered  to  Cole  the  amount  required  by  the  said  agree- 
ment, and  demanded  a  reconveyance,  but  that  Cole  refuses,  &c. 

The  bill  seeks  a  specific  performance  of  the  agreement. 

The  defendant  answered  the  bill,  and  depositions  were  taken; 
and  the  cause  was  brought  to  hearing  on  the  pleadings  and 
proofs,  before  Chancellor  Pennington,  and  at  the  October  terra, 
1842,  the  Chancellor  pronounced  an  opinion. 

On  the  llth  July,  1844,  on  its  being  made  to  appear  that  the 
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complainant  had  died  after  tiie  opinion  was  pronounced,  no  de- 
cree having  been  signed,  and  on  motion  in  behalf  of  Joseph  Por- 
ter, administrator  cum.  test,  annex,  of  Samuel  Lanning,  Chan- 
cellor Haiiies  made  an  order  granting  leave  to  file  a  bill  of  revi- 
vor,  <fcc.,  on  that  day,  for  the  purpose  of  reviving  the  suit  in  the 
name  or  names  of  some  proper  complainant  or  complainants, 
without  prejudice  to  the  question  of  the  right  of  the  complainant 
to  file  such  bill. 

On  that  day  a  bill  was  filed  by  Joseph  Porter,  administra- 
tor with  the  will  annexed,  stating  the  filing  by  Lanning,  on  the 
20th  July,  1840,  of  an  original  bill  against  Cole,  and  referring 
to  that  bill  for  the  contents  thereof,  and  the  issuing  of  process 
thereon  ;  and  that  the  defendant  thereto  answered  the  said  bill; 
and  that  such  proceedings  were  had  in  that  cause  that  at  the 
October  term,  1842,  of  this  court,  the  Chancellor  delivered  an 
opinion  in  favor  of  the  complainant  therein;  and  that  the  agree- 
ment set  forth  in  the  said  original  bill  should  be  specifically  per- 
formed ;  and  that  it  should  be  referred  to  a  master  to  ascertain, 
&c.  That  after  the  said  opinion  was  delivered,  a  dratt  of  a  de- 
cree, in  conformity  thereto,  was  prepared,  (setting  forth  the 
draft.)  That  before  the  said  draft  was  signed,  and  on  the  10th 
September,  1842,  Lanning  died,  leaving  a  will,  of  which  Amos 
Bullock  was  thereby  appointed  executor.  That  Bullock  renounc- 
ed the  executorship,  and  that  on  the  6th  February,  1843,  ad- 
ministration with  the  said  will  annexed  was  granted  to  the  said 
Joseph  Porter.  This  bill  then  states  that  the  said  Lanning, 
being  seized  of  the  said  property  at  the  time  of  the  making  and 
publishing  of  his  said  will,  and  up  to  the  time  of  the  sale  there- 
of by  the  said  sheriff,  did,  by  the  said  will,  give  and  devise  the 
same  to  the  executors  therein  named,  in  trust,  until  the  youngest 
child  of  his  son  Paul  shall  attain  21  years,  to  be  rented  out  by  his 
executors,  and  the  rents,  after  defraying  the  expenses  of  repairs, 
to  be  disposed  of  as  follows:  $50  annually  to  be  paid  to  his 
grand-daughter,  Mercy  Lanning,  and  $50  a  year  to  each  of  his 
grand-children,  Charles,  Sarah,  Hannah,  Ann  and  Samuel  Lan- 
ding, children  of  his  son  Paul,  after  they  shall  respectively  attain 
21  years,  until  the  youngest  child  of  his  son  Paul  shall  attain  21 
years;  and  the  remainder  of  the  net  proceeds  he  directed  his  execu- 
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tors  to  pay,  annually,  to  his  daughter-in-law,  Rachel  Lanning, 
for  the  purposes  therein  mentioned,  and  he  directs  the  executors 
to  sell  the  property  when  the  youngest  child  of  Paul  shall  attain 
twenty-one  years,  and  to  divide  the  proceeds  of  the  sale  into 
eight  equal  parts,  and  to  pay  one  part  to  the  said  Rachel,  wife 
of  his  son  Paul ;  but  if  she  dies  before  the  sale  and  division,  to 
pay  this  share  to  her  children,  except  the  daughter  Mary  ;  the 
will  disposing  of  the  other  shares  among  the  children  of  Paul 
some  of  whom  are  minors. 

The  bill  then  states  that  the  said  original  suit  abated  by  tu? 
death  of  the  said  Samuel  Lanning,  and  that  the  complainant, 
Porter,  as  he  is  advised,  is,  as  administrator  with  the  will  of  said 
Lanniug  annexed,  entitled  to  have  the  said  suit  revived  againsb 
the  said  Cole,  and  to  have  a  decree  therein  perfected  and  carried 
into  effect,  in  the  same  manner  as  the  complainant,  Lanning,  if 
living,  might  have  had. 

To  this  bill  the  defendant  demurred. 

Wm.  N.  Jeffers,  in  support  of  the  demurrer. 
Abraham  Browning  and  William  Pennington,  contra. 

They  cited  Story's  Eq.  PL,  §§  354,  356,  626,  note  5,  378,  379, 
380 ;  1  Green's  Ch.  363. 

THE  CHANCELLOR.  The  question  involved  in  this  case  must 
be  decided  on  the  principles  which  would  be  applicable  to  it  if 
Samuel  Lanning  had  never  had  any  interest  in  this  real  estate 
except  what  Cole's  agreement  to  convey  it  to  him  gives.  The 
sale  of  the  property  by  the  sheriff  divested  him  of  the  interest 
he  theretofore  had  in  it.  No  proceeding  to  set  aside  the  sale 
was  had  ;  and  for  the  purposes  of  the  present  inquiry  that  sale 
must  be  taken  to  have  been  valid.  The  interest  which  Lanning 
acquired  in  the  lands  under  the  agreement  of  Cole  to  convey  the 
same  to  him,  was  a  descendible  and  devisable  interest.  This 
interest  descended  to  his  heirs ;  it  did  not  pass  by  the  will  he 
had  made  and  published  before  he  had  acquired  it. 

A  will,  as  to  land,  speaks  only  as  of  the  time  of  making  it; 

VOL.  II.  o 
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is  to  personalty,  it  speaks  in  articulo  mortis,  though  made  long 
before.  The  fact  that  at  the  time  he  made  the  will  he  was  the 
owner  of  these  lands,  and  devised  them  specifically,  can  make 
no  difference  in  the  application  of  this  principle. 

All  his  interest  was  subsequently  divested.  It  will  not  be 
contended  that  the  interest  he  then  had  passed  by  the  will. 
What  interest,  then,  could  he  devise?  Certainly,  only  the  in- 
terest he  acquired  under  this  agreement.  But  that  interest  was 
acquired  subsequently  to  the  making  of  the  will,  and  could  not 
pass  by  it.  The  equitable  interest,  then,  which  Lanning  acquired 
under  the  agreement,  descended  to  his  heirs-at-law ;  and  the 
heirs  are  the  persons  interested  in  the  specific  performance  of  the 
agreement.  The  executor  should  be  a  party  to  the  proceeding, 
because,  if  there  be  personal  property  sufficient,  he  will  be  de- 
creed to  pay  the  purchase  money  for  the  benefit  of  the  heirs. 
And  the  persons  entitled  to  the  personal  estate  under  the  will 
should  also  be  made  parties. 

In  this  view  of  the  case,  even  if  a  decree  had  been  signed  by 
the  Chancellor,  the  lands  would  not  have  passed  by  the  will, 
"/he  executor  of  the  will,  then,  is  not  the  proper  person  to  revive 
or  prosecute  the  suit. 

The  demurrer  must  be  allowed. 

I  Order  accordingly. 
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LEWIS  McBRIDE  v.  THE  EXECUTOES  OF  EBENEZER  ELMER 

ET  AL. 

1.  E.  E.  bequeathed  to  "The  Bridgeton  Trustees  for  Free  Schools"  $1000, 
the  interest  to  be  applied  annually  for  ages  as  far  as  may  be  practicable,  for 
the  tuition  of  poor  children,  without  regard  to  denomination  or  color,  in  the 
elements  of  English  literature. 

2.  There  was  no  such  body  as  "  The  Bridgeton  Trustees  for  Free  Schools  ;" 
but  there  were  in  the  town  of  Bridgeton,  trustees  of  public  schools,  (usually 
called  free  schools,)  as  established  by  the  statute  respecting  public  schools. 

3.  The  bequest  was  held  good  as  a  trust  to  be  executed  ;  trustees  were  ap- 
pointed by  the  cour.. 

This  is  an  amicable  suit  brought  for  the  purpose  of  settling  a 
question  arising  upon  the  will  of  Ebenezer  Elmer,  late  of 
Bridgeton,  in  the  county  of  Cumberland,  deceased. 

The  bequest  on  which  the  question  arises,  is  as  follows: 

"  I  give  to  the  Bridgeton  trustees  for  free  schools  one  thou- 
sand dollars,  the  interest  to  be  applied  annually  for  ages  as  far 
as  may  be  practicable  for  the  tuition  of  poor  children,  without 
regard  to  denomination  or  color,  in  the  elements  of  English  liter- 
ature." 

The  case  was  submitted  on  bill  and  answer  and  written  briefs. 

Henry  W.  Green,  for  the  complainant. 

The  intent  of  the  testator  is  obvious.  It  was  to  provide  a 
permanent  fund  for  the  instruction  of  poor  children  in  the  com- 
mon branches  of  an  English  education.  Nor  can  there  be  any 
mistake  as  to  the  objects  of  his  bounty.  They  are  the  poor 
children  of  the  town  of  Bridgeton,  where  the  testator  resided. 

The  design  of  the  testator,  doubtless,  was  to  give  the  money 
to  the  trustees  of  common  schools,  (usually  called  frte  schools,) 
as  established  by  the  law  respecting  common  schools,  in  the 
town  of  Bridgeton. 

But  a  difficulty  arises. 

1.  From  the  supposed  inability  of  the  trustees  to  take  under 
the  will. 

2.  From  the  fact  that  there  is  more  than  one  free  school  in 
Bridgetou. 
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Admitting  for  the  sake  of  the  argument,  that  the  bequest  is 
void  at  common  law,  that  the  trustees  are  incompetent  to  take  a 
legacy,  shall  the  legacy  therefore  fail  ? 

It  is  insisted  on  the  part  of  the  complainant  that  the  doctrine 
of  cy  prcs.  applies. 

In  England  this  question  has  long  been  at  rest,  and  the  exer- 
cise of  the  power  is  one  of  the  most  ordinary  and  familiar  sub- 
jects of  chancery  jurisdiction. 

And  the  subject  has  lately  been  so  fully  and  ably  discussed, 
and  settled  by  so  high  authority,  and  upon  so  satisfactory  a  basis, 
that  little  etae  is  deemed  necessary  than  a  mere  reference  to  the 
authorities. 

The  difficulty  with  the  question  in  the  courts  of  equity  of  this 
country  has  been  that  the  statute  43  of  Elizabeth,  chap.  4,  (the 
statute  of  charitable  uses)  has  never  been  enacted  here.  And 
the  idea  was  entertained  that  the  doctrine  of  the  Court  of  Chan- 
cery, in  regard  to  charities  and  the  jurisdiction  of  the  court  over 
them,  originated  in  that  statute. 

That  was  the  doctrine  adopted  by  the  court  in  Baptist  Asso- 
ciation v.  Hart's  Ex'rs,  4  Wheaton  1,  and  the  decision  in  that 
case  proceeded  upon  that  idea. 

But  it  has  since  been  clearly  shown  that  that  opinion  is  erro- 
neous. That  the  Court  of  Chancery  has  jurisdiction  of  charities 
by  virtue  of  its  inherent  powers.  That  it  was  derived,  not  from 
the  statute  of  Elizabeth,  but  from  the  civil  law  or  from  the  com- 
mon law;  and  that  it  both  held  and  exercised  the  jurisdiction 
long  anterior  to  the  statute  of  Elizabeth. 

See  Vidal  v.  Girard's  Ex'rs,  2  Howard  127;  Burr's  Ex'rs  v. 
Smith,  7  Vermont  241;  King  v.  Wood/mil,  3  Edwards  79. 

I  refer  particularly  to  the  argument  of  George  Wood,  Esq., 
in  7  Vermont  241;  to  that  of  Horace  Binney  in  the  Girard  will 
case,  printed  in  pamphlet,  pp.  113  to  137.  And  to  the  opinion  of 
Judge  Baldwin  in  the  case  of  Sarah  Banes,  in  the  Circuit  Court 
of  the  U.  S.,  April  term,  1833,  pamphlet,  pp.  41,  2,  &c. 

Numerous  American  cases  in  support  of  the  same  doctrine 
will  be  found  referred  to  by  Mr.  Binney,  in  2  Howard  164. 

The  doctrine  of  charitable  uses  and  the  power  of  a  court  of 
equity  over  them,  may  now  be  considered  as  definitely  at  rest. 
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It  is  certainly  somewhat  remarkable  that  it  should  not  have 
l>een  settled  at  an  earlier  day.  It  may  be  explained  by  the  fact 
that  in  this  country,  and  particularly  in  this  state,  there  are  but 
few  legacies  to  charitable  uses,  and  those  generally  very  small 
in  amount. 

The  subject  is  daily  assuming  more  importance.  It  is  a 
highly  salutary  exercise  of  jurisdiction,  and  for  the  court  to 
deny  the  power  would  be  to  divest  itself  of  one  of  its  most 
beneficial  prerogatives. 

Though  cases  have  not  arisen,  yet  they  exist,  and  will  be 
brought  before  the  court. 

A  legacy  is  given  to  the  trustees  of  an  unincorporated  reli- 
gious society,  in  trust,  to  educate  all  the  poor  children  within  its 
limits.  Would  the  court  say  that  the  legacy  must  fail,  or  re- 
fuse to  execute;  or,  suppose  that  numerous  legacies  of  that  kind 
should  have  been  given,  a  large  fund  accumulated,  and  (as  has 
lately  happened,)  the  society  should  be  dissolved;  would  the 
court  of  equity  suffer  the  fund  to  be  squandered,  or  claimed  by 
the  individual  in  whose  hand  it  happened  to  be?  Would  the 
court  not  appoint  trustees  and  enforce  the  trust? 

In  the  present  case  we  need  not  call  to  our  aid  the  doctrine  of 
cy  pres.  The  trust  and  the  objects  of  his  bounty  are  sufficiently 
ch-ar,  and  the  intent  may  be  carried  into  effect.  It  is  only  re- 
quired that  the  court  of  equity  should  establish  the  trust  and 
appoint  suitable  trustees  to  execute  the  trust. 

The  object  of  the  bequest  is  a  charity.  A  gift  for  the  support 
of  schools,  or  the  promotion  of  education,  is  a  charity ;  and 
"  poor  children"  is  a  sufficient  designation  of  the  objects  of  the 
bounty.  Att'y-Gen.  v.  Williams,  4  Bro.  O.  O.  526;  2  Roper  on 
Legacies  101. 

Equity  will  not  permit  a  charitable  bequest  to  fail,  either  for 
want  of  trustees,  or  because  the  objects  of  the  testator's  bounty 
are  indefinite,  if  the  general  intent  is  apparent,  and  if  the  will 
cannot  be  executed  precisely  in  the  mode  the  testator  directed, 
the  court  will  execute  the  intent  as  near  as  may  be.  The 
English  cases  go  much  further  than  is  at  all  necessary  to  sup- 
port the  present  claim.  2  Roper  on  Legacies  140,  §  5. 
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Lucius  Q.  C.  Elmer,  for  the  defendants. 

The  question  in  the  case  is,  whether  the  Chancellor,  in  the 
absence  of  any  statute  similar  to  the  English  statute  of  Eliza- 
beth, can  execute  the  bequest  by  means  of  the  doctrine  of  cy  pres. 

Without  meaning  to  do  much  more  than  to  refer  to  the  cases 
within  my  reach,  or  to  which  I  have  references,  it  is  with  consid- 
erable confidence  insisted  that  the  Chancellor  of  New  Jersey  has 
no  such  power.  He  does  not,  like  the  English  Chancellors, 
represent  the  king  or  government  as  parens  pair  ice;'  but,  under 
the  constitution  of  this  state,  is  simply  a  part  of  the  judiciary, 
holding,  as  such,  the  Court  of  Chancery. 

That  the  bequest  in  this  case  is  void  at  the  common  law,  I 
presume,  will  not  be  disputed,  there  being  no  person  or  persons 
in  esse  capable  of  taking  and  fulfilling  the  trust  in  perpetuity; 
and  there  being  no  designation  of  the  persons  who  are  to  be 
benefite'l,  there  is  neither  a  designated  trustee  nor  definite 
cestuis  que  trust. 

Nor  is  it  a  case  where  the  executor  can  be  held  to  be  a  trus- 
tee, and  charged,  under  the  authority  of  the  court  and  by  its  aid, 
with  the  execution  of  it.  This  trust,  if  good  at  all,  muct  be 
perpetuated.  -  The  objects  or  persons  to  be  benefited  are  wholly 
indefinite,  so  that,  to  effect  the  object,  the  court  must  not  only 
set  up  and  constitute  trustees  and  make  them  at  least  a  quasi 
corporation,  but  it  must,  also,  from  time  to  time,  regulate  the 
mode  of  their  procedure.  The  court  must,  of  necessity,  lay 
down  rules  for  ascertaining  who  the  "poor  children"  are  that 
are  to  be  instructed,  or  must  leave  this  to  the  unregulated  direc- 
tion of  persons  not  selected  by  the  testator.  It  is,  in  short,  a 
case  where  the  prerogative  superintending  power  of  government 
must  be  called  in  to  supply  defects  which  a  court,  as  such,  has 
no  power  to  remedy.  The  jurisdiction  to  do  this,  even  under 
the  statute  of  Elizabeth,  is  not  in  the  court,  but  in  the  Chan- 
cellor, personally.  2  Atk.  553. 

That  a  Court  of  Chancery  may  go  so  far  as  to  enforce  a  trust, 
even  for  objects  somewhat  indefinite,  in  cases  where  the  execu- 
tor or  person  named,  or  holding  the  fund,  was  constituted  by  the 
will,  trustee,  or  was  in  a  situation  to  be  treated  as  such  by  the 
court,  may  be  conceded,  without  going  the  length  necessary  iu 
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this  case,  and  perhaps  without  departing  from  the  general  prin- 
ciples of  a  court  of  equity.  And  it  is  submitted  that  the  strong 
weight  of  authority  in  the  United  States  is  against  going  any 
further.  To  this  extent  most  of  the  following  cases  go,  and  nc 
farther,  although  some  of  the  judges,  in  argument,  may  seem  to 
sanction  a  stronger  doctrine. 

7  Vermont  •  Hep.  241;  3  Edw.  R.,  King  v.  Woodhult ;  7 
Vesey  86 ;  9  Cow.  437 ;  17  Serg.  and  Rawle  88 ;  5  Harr.  and 
John.  392 ;  3  Peters  U.  S.  R.  99,  481;  4  Wheaton  I  •  3  Leigh. 
Vir.  450 ;  1  Hawke  N.  C.  276  ;  9  Ohio  203 ;  6  Paige  649 ; 
and  see  4  Kent  Com.  507,  note  (5th  edit.)  where  most  of  the 
above  cases  are  referred  to,  and  2  Story  Eq.,  §§  1169,  1176,  &c. ; 
1  Bad.  and  Dev.  N.  C.  276. 

Some  support  for  going  further  seems  to  be  claimed  from  facts, 
as  to  the  ancient  practice  of  the  English  Chancery,  said  to  be 
disclosed  by  the  records  lately  published  in  England,  as  referred 
to  in  the  case  of  Girard's  will.  2  Howard  U.  S.  R.  127,  155, 
164,  191,  197,  &c. 

But  it  is  submitted  that  such  authority,  so  vague  and  uncer- 
tain in  itself,  derived  from  such  ancient  times,  so  long  disused 
in  Great  Britain,  never  acted  on  in  New  Jersey,  is  not  sufficient 
to  introduce  such  sweeping  conclusions.  The  maxim  that  a  good 
judge  will  seek  to  enlarge  his  authority,  although  flattering  to 
the  court,  and  often  acted  upon  by  good  judges,  is  exceedingly 
dangerous,  and  is  emphatically  to  be  repudiated  under  a  govern- 
ment so  strictly  limited,  and  under  a  system  so  justly  jealous  of 
power  as  ours.  The  question  is,  Shall  such  powers  be  now  for 
the  firfct  time  assumed  in  New  Jersey,  where,  if  necessary,  the 
legislature  may  so  easily  apply  the  remedy?  That  so  long  a 
time  has  elapsed  without  having  done  it,  is,  certainly,  a  strong 
reason  for  believing  that  such  powers  have  not  been  thought 
expedient,  or  at  least  that  they  are  not  very  necessary. 

The  right  thus  to  make  a  will  for  a  testator,  and  to  deprive 
heirs  of  their  legal  rights,  has  been  exercised  to  the  extent  now 
claimed  only  in  cases  of  charity ;  and  this  has  been  done  be- 
cause it  has  been  supposed  that  there  are  peculiarly  strong  mo- 
tives for  upholding  such  bequests.  But  this  is  more  than  ques- 
tionable. It  is  believed  that  much  stronger  reasons  may  be  ur- 
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ged  for  absolutely  prohibiting  any  disposition  of  land  or  of  funds 
to  charities,  than  for  fostering  and  encouraging  them.  Who 
that  has  had  only  a  passing  knowledge  of  the  gross  abuses  to 
which  they  have  been  subject  in  Great  Britain,  can  help  dis- 
trusting the  policy  of  such  a  system?  As  is  remarked  by  the 
pious  and  excellent  Jay,  (Evg.  Exercise,  Aug.  22c?,) — 

"Some  leave  large  sums  when  they  die;  they  had  better  be 
their  own  executors,  and  see  and  enjoy  the  application  of  their 
own  liberality.  The  endowments  bequeathed  by  many  of  our 
good  forefathers  have  operated  rather  injuriously  than  other- 
wise— retaining  the  support  of  error  in  some  places  of  worship, 
and  relaxing  the  zeal  and  generosity  of  congregations  in  others; 
for  people  have  an  amazing  keenness  in  perceiving  when  their 
assistance  is  not  wanting." 

In  regard  to  the  question  whether,  if  this  bequest  fails,  the 
money  will  belong  to  the  remainder  of  the  estate  and  be  dispos- 
ed of  as  that  is,  or  whether  it  is  to  be  considered  as  undisposed 
of,  it  is  submitted  to  the  court,  by  the  parties  in  interest,  without 
argument. 

The  following  are  some  of  the  cases  applicable  to  this  ques- 
tion. 

4  Ves.  732 ;  4  Paige  117  ;  16  Ves.  451 ;  3  P.  Wins.  40 ;  2 
Jac.  and  Walk.  404 ;  1  Hill  Oh.  R.  S.  C.  95 ;  2  Roper  on  Leg- 
acies 341,  453-7. 

It  is  taken  for  granted  that,  whatever  be  the  decree,  the  cost 
on  both  sides  will  be  taken  out  of  the  fund. 

THE  CHANCELLOR  delivered  an  opinion,  orally,  declaring 
the  bequest  good  as  a  trust  to  be  executed.  That  the  only 
difficulty  was  a  mistake  in  naming  the  trustees ;  and  that  the 
court  would  appoint  trustees. 

Order  accordingly. 
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MAKK  HEATHCOT  v.  JOSEPH  EAVENSCROFT. 

Bill  for  dissolution  of  a  partnership  and  injunction  and  receiver,  on  which 
a  receiver  was  appointed. 

The  bill  stated,  that  on  the  16th  November,  1845,  the  com- 
plainant and  defendant  agreed,  by  parol,  to  enter  into  partner- 
ship in  the  business  of  manufacturing  cotton  ;  and  agreed  to 
contribute  equally  in  money  or  necessary  articles  of  machinery, 
towards  forming  a  partnership  stock  for  carrying  on  said  busi- 
ness, and  that  the  profits  and  losses  should  be  shared  by  or  full 
equally  on  them.  That  in  pursuance  of  said  agreement,  and  for 
the  purpose  of  providing  themselves  with  a  mill  and  water-pow- 
er to  carry  on  their  said. business,  the  complainant  and  defend- 
ant entered  into  a  written  contract  with  one  John  Cooper  for  the 
purchase-of  certain  real  estate  in  the  county  of  Bergen,  with  a 
water-power  and  cotton  mill  thereon,  for  $1000,  to  be  paid  at  a 
future  day  j  and,  on  the  same  day,  entered  into  possession  of 
said  premises,  under  said  contract. 

That  the  complainant  contributed,  in  fulfillment  of  his  part  of 
said  agreement,  and  towards  forming  a  co-partnersbip,  stook,  in 
necessary  articles  of  machinery  or  in  money,  $562.77,  and  the 
said  Ravenscroft  contributed  $122.85,  leaving  a  deficiency  in  the 
contribution  of  the  said  Ravenscroft  of  $439  92,  which  deficien- 
cy the  said  Ravenscroft  represented  to  the  complainant  that  he 
had  means  of  making  up,  under  his  control,  and  agreed  to  make 
up  the  same  in  a  short  time  thereafter.  That  notwithstanding 
the  said  deficiency,  the  complainant,  relying  on  the  said  repre- 
sentations and  promise  of  said  Ravenscroft  to  make  up  the  same 
in  a  short  time  thereafter,  entered  with  him  upon  the  business  of 
manufacturing  cotton  yarn  under  the  co-partnership  agreement 
above  stated. 

That  the  said  Ravenscroft  and  the  complainant  continued  to 
carry  on  the  said  partnership  business  until  September  4th,  1846, 
at  which  time  they  stopped  business,  though  no  dissolution  or 
baid  co-partnership  took  place ;  and  that  during  all  that  time 
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the  said  Ravenscroft  neglected  to  make  any  further  contribution 
to  the  said  co-partnership  stock,  notwithstanding  his  said  prom- 
ise and  undertaking  and  the  frequent  urgent  requests  of  the 
complainant  for  him  to  do  so. 

That  on  or  about  November  4th,  1846,  the  said  Ravenscroft, 
without  the  knowledge  or  consent  of  the  complainant,  and  in  vio- 
lation of  his  said  co-partnership  agreement,  and  without  any 
further  contribution  to  the  said  co-partnership  stock,  sold  and 
transferred  to  Joel  M.  Johnson,  all  his  interest  in  the  lot  of 
land,  mill  and  water  privilege  herein  before  mentioned,  together 
with  all  his  interest  in  all  the  machinery,  gearing  and  fixtures  in 
paid  mill,  consisting  of  the  following  goods  and  chattels  in  said 
writing  enumerated,  to  wit,  <fec. ;  and  did  covenant  and  agree  to 
and  with  the  said  Joel  M.  Johnson,  that  he  was  the  true  and  law- 
ful owner  of  one  full  undivided  half  of  the  said  goods,  chattels 
and  privileges. 

That  about  the  time  of  the  said  sale,  (he  said  Johnson  enter- 
ed into  the  said  mill,  and  has  ever  since  that  time  continued  in 
possession  of  the  same  and  of  all  the  gearing,  machinery,  stock 
and  appurtenances  herein  before  mentioned  ;  claiming  a  right  so 
to  do  as  the  owner  of  one-half  thereof  by  virtue  of  the  said  ar- 
ticle of  sale. 

That  there  are  in  said  mill,  divers  articles  besides  those  enu- 
merated in  the  said  article  of  sale,  appertaining  to  the  machinery 
in  said  mill  and  necessary  and  useful  in  and  about  the  business 
of  manufacturing,  amounting  in  the  whole  to  the  value  of  $175, 
as  nearly  as  the  complainant  can  estimate  the  same;  to  which 
the  said  Johnson  also  claims  an  equal  right  and  title  with  the 
complainant,  and  which  he  also  holds  in  possession  as  one-half 
owner  thereof. 

That  there  were  co-partnership  debts  contracted  by  the  com- 
plainant and  the  said  R,avenscroft  before  the  4th  day  of  Sep- 
tember last  past,  and  now  remaining  due  and  unpaid,  to  the 
amount  of  $710.19. 

That  the  said  Ravenscroft,  since  his  said  sale  to  the  said  John- 
son, hath  refused  to  pay  any  portion  of  the  said  co-partnership 
debts,  although  applied  to  and  particularly  requested  so  to  do; 
and  that  the  said  Raveuscroft  hath  no  visible  or  tangible  prop- 
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erty  or  effects  out  of  which  the  proportion  of  said  debts  which 
ought  to  be  paid  by  him  could  be  levied  and  made;  and  that 
the  said  Ravenscroft  is  in  insolvent  circumstances. 

That  the  said  Joel  M.  Johnson,  although  claiming  to  be  an 
equal  joint  owner  with  the  complainant  in  the  said  co-partner- 
ship property,  refuses  to  pay  or  discharge  any  of  the  said  co- 
partnership debts,  or  to  make  good  to  the  complainant  the  excess 
of  his  contribution  to  the  said  co-partnership  stock  over  the  con- 
tribution of  the  said  Ravenscroft ;  and  claims  to  hold  the  un- 
divided half  of  the  said  property  free  and  discharged  from  such 
debts  and  liabilities. 

That  neither  the  said  Ravenscroft  nor  the  said  Johnson,  at  or 
before  the  time  of  the  said  sale  and  transfer  between  them,  made 
known  to  the  complainant  the  intention  of  the  said  Ravenscroft 
to  sell,  nor  the  said  Johnson  to  purchase  the  interest  so  sold  and 
purchased,  nor  did  they  or  either  of  them  apply  to  the  com- 
plainant or  obtain  his  assent  to  such  sale ;  but  that  said  sale  and 
transfer  were  made  without  the  complainant's  knowledge  and 
consent. 

That  he  hath  been  informed  and  believes,  and  therefore  charges 
it  to  be  true,  that  the  said  Johnson,  before  or  at  the  time  of  his 
said  purchase,  and  before  the  payment  by  him  of  any  money  on 
account  thereof,  knew  or  had  good  cause  to  believe  that  the  said 
Ravenscroft  had  not  an  equal  interest  with  the  complainant  in 
the  said  partnership  properly,  and  that  he  knew  or  had  good 
cause  to  believe  that  the  said  co-partners  had  debts  at  that  time 
due  and  owing,  for  the  payment  of  which  the  said  co-partner- 
ship property  and  assets  ought  in  law  and  in  equity  to  be  applied. 
And  the  bill  charges  that  the  said  Ravenscroft,  at  the  time  of 
his  agreement  to  make  up  the  deficiency  in  his  contribution  as 
above  stated,  had  not  the  means  so  to  do  under  his  control,  and 
that  his  representations  to  the  complainant  on  that  subject  were 
fraudulent  and  intended  to  mislead  the  complainant;  and  that 
the  said  sale  by  the  said  Ravenscroft  to  the  said  Johnson  was 
fraudulent,  and  that  the  same  was  made  with  the  intent  to  de- 
fraud the  complainant  in  the  premises. 

That  by  reason  of  the  premises  the  co-partnership  business  of 
the  complainant  and  the  said  Raveuscroft  is  wholly  broken  up. 
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and  that  the  co-partnership  property  is  suffering  great  damage 
and  lo>s  ;  and  that  the  said  Johnson  hath  set  up  in  said  mill  a 
machine  for  cutting  shingles,  which  the  complainant  is  informed 
and  believes  he  has  put  in  operation,  thereby  exposing  the  said 
mill  and  machinery  to  great  hazard  of  loss  by  tire;  and,  as  the 
complainant  is  advised  and  believes,  by  increasing  the  risk,  viti- 
ated and  avoided  the  insurance  effected  on  the  said  mill  and 
machinery  in  the  name  of  the  said  Ravenscroft,  and  the  com- 
plainant as  co-partners  as  aforesaid. 

That  the  said  Johnson  threatens  to  take  exclusive  possession 
and  control  of  the  said  mill  and  machinery  and  appurtenances, 
and  to  put  the  same  in  operation  on  his  own  account  and  for  his 
individual  benefit,  and  thereby  wholly  exclude  the  complainant 
from  the  same. 

That  the  said  Johnson,  though  not  to  the  knowledge  or  belief 
of  the  complainant  insolvent,  yet  is  possessed  of  slender  means, 
and  is  not  of  sufficient  responsibility  to  render  it  safe  to  leave 
the  said  machinery  and  premises  in  his  charge  and  under  his 
control ;  anil  that  in  case  of  any  serious  loss  or  damage  to  said 
property,  or  in  case  of  the  fraudulent  removal  or  conversion  of 
the  same,  he  would,  as  the  complainant  verily  believes,  be 
unable  to  respond  in  damages  to  the  complainant. 

The  bill  prays  that  the  said  sale  by  Ravenscroft  to  Johnson 
may  be  set  aside,  that  the  partnership  may  be  dissolved,  and 
that  a  receiver  may  be  appointed  to  take  charge  of  the  partner- 
ship property,  and  collect  and  sell  the  same;  and  that  the  pro- 
ceeds thereof  may  be  applied,  under  the  direction  of  the  court, 
to  payment  of  the  partnership  debts  ;  and  that  so  much  of  the 
surplus,  if  any  remain,  as  may  be  necessary  for  that  purpose,  be 
paid  to  the  complainant,  to  make  good  the  deficiency  of  said 
Ravenscroft  in  his  contribution  to  the  partnership  stock  ;  and 
that  the  residue,  if  any,  may  be  paid  into  court,  to  be  disposed 
of  as  may  be  deemed  equitable;  and  that  said  Ravenscroft  and 
Johnson  may  be  restrained  from  doing  or  suffering  any  damage 
or  waste,  &c. 

On  filing  this  bill  an  injunction  was  granted,  pursuant  to  the 
prayer  thereof. 

Afterwards,  on  notice,  a  motion  was  made  for  the  appoint- 
ment of  a  receiver. 


MARCH  TERM,  1847.  117 


Ware  v.  Ware. 


Daniel  Earkalow,  for  the  motion. 
Richard  R.  Paulinson,  contra. 

THE  CHANCELLOR  said  he  thought  it  was  a  plain  case  for  a 
receiver. 

Order  accordingly. 


JOSEPH  C.  WAEE,  AN  INFANT,  BY  ISAAC  JOHNSON  (SECOND), 
HIS  NEXT  FEIEND,  v.  RICHARD  M.  WARE. 

1.  A  husband  bad,  during  tbe  life  of  his  wife,  sold  timber  standing  on  his 
wife's  land,  in  lots,  to  different  purchasers.     They  commenced  catting  during 
the  life  of  the  wife,  and  her  death  happening  soon  after,  continued  cutting 
after  her  death.     On  bill  filed  by  her  infant  heir-at-law,  the  cutting  was  en- 
joined.    At  the  time  of  the  service  of  the  injunction,  some  trees  were  still 
Htanding  on  some  of  the  lots,  the  timber  on  which  had  been  sold.     It  was 
referred  to  a  master  to  inquire  and  report  how  much  of  the  timber  had  been 
cut  after  the  wife's  death,  with  a  view  to  the  question  whether  the  husband 
should  account  for  it,  and  also  to  inquire  and  report  whether  the  interest  of 
the  infant  required  that  the  trees  still  standing  on  the  said  lots  should  be 
felled. 

2.  Ordinarily,  account  for  waste  done  is  only  incidental  to  relief  by  in- 
junction against  further  waste. 

3.  If  timber  on  land  of  an  infant  reversioner  is  in  danger  of  decay,  the 
court  may  direct  it  to  be  cut. 

On  the  4th  of  June,  1844,  Joseph  C.  Ware,  an  infant  of  ten 
months'  old,  by  Isaac  Johnson  second,  his  next  friend,  exhibited 
his  bill,  stating  that  he  is  the  grandson  of  Marmadnke  Cook,  late 
of  Salem  county,  deceased,  and  the  son  of  Mary  Louisa,  the 
daughter  of  his  said  deceased  grandfather;  that  his  grandfather 
died  intestate,  October  10th,  1817,  seized  and  possessed  of  a  large 
real  estate  in  the  counties  of  Salem  and  Gloucester,  leaving  two 
children,  Joseph  Cook  and  Mary  Louisa  Cook,  the  mother  of  the 
complainant,  his  heirs-at-law ;  that  on  the  4th  of  June,  1842,  the 
said  Mary  Louisa  intermarried  with  Richard  M.  Ware,  the  de- 
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fondant,  the  complainant's  father;  that  on  the  4th  of  March, 
1844,  the  said  Mary  Louisa  died,  leaving  the  complainant  her 
only  child  and  heir-at-law. 

The  bill  then  states  that  in  August,  1813,  on  the  application 
of  the  defendant  to  the  surrogate-general,  commissioners  were 
appointed  to  divide  the  real  estate  of  the  said  Marmaduke  Cook 
between  the  said  Joseph  and  Mary  Louisa,  and  that  seven  sev- 
eral lots  and  tracts  were  thereupon  set  off  by  metes  and  bounds  to 
the  said  Mary  Louisa.  The  boundaries  of  the  tracts  are  set  out 
in  the  bill.  One  is  situated  in  Salem,  containing  thirty  acres; 
another  in  Salem,  containing  18  acres.  The  other  five  tracts 
are  situated  in  Gloucester;  one  containing  118  acres;  another 
268  acres ;  another  45  acres ;  another  5  10-100th  acres  ;  and 
another  68  acres.  That  the  report  of  the  commissioners  was 
confirmed  January  8th,  1844. 

The  bill  states  that  the  defendant,  immediately  after  the  said 
division  was  approved,  commenced  the  commission  of  waste, 
spoil  and  destruction  of  the  premises  assigned  to  the  complain- 
ant's mother;  that  the  said  premises  are,  for  the  most  part, 
woodland,  and  that  the  value  thereof  consists,  principally,  in 
the  wood  and  timber  thereon;  that  the  defendant  hath  cut 
down  and  destroyed  large  quantities  of  timber  and  wood,  and 
continues  to  commit  waste,  spoil  and  destruction  thereon,  to  the 
injury  of  the  complainant's  inheritance;  that  he  had  made  a 
vendue  of  the  timber  standing  on  the  premises,  and  had  sold  to 
divers  persons  large  quantities  of  the  said  timber,  and  among 
others,  to  certain  persons,  naming  eighteen  persons  who  are  made 
defendants,  who  have  cut  down  large  quantities  of  the  wood  and 
timber,  and  carried  the  same  away,  and  threaten  to  continue  to 
do  so;  that  the  said  defendants  have  cut  a  large  quantity  of  the 
wood  and  timber  and  hauled  it  to  and  upon  adjoining  lands, 
and  that  a  large  quantity  of  wood  and  timber  cut  by  the  defend- 
ants now  lies  upon  the  premises  where  it  was  cut;  that  the 
acts  and  doings  of  the  defendants  will,  if  continued,  result  in 
the  total  destruction  of  the  estate  of  the  complainant. 

The  bill  prays  an  injunction  against  further  waste,  and  against 
removing  any  wood  or  timber  cut  down  and  being  on  the  prem- 
ises, or  any  wood  or  timber  which  has  been  taken  off  the  prem- 
ises and  is  now  on  adjoining  lands. 
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An  injunction  was  granted  according  to  the  prayer  of  the  bill. 

The  joint  and  several  answers  of  the  defendants,  except  one 
purchaser  named  in  the  bill,  has  been  put  in.  The  defendants 
admit  that  the  premises  came  into  the  possession  of  the  defend- 
ant Richard  M.  Ware  by  marriage  with  his  late  wife,  and  are 
now  held  by  him  as  tenant  by  the  courtesy,  his  said  wife  having 
died  leaving  issue,  the  complainant. 

They  state  that,  when  the  said  Richard  came  into  possession 
of  the  premises,  there  was  standing  thereon  a  considerable  quan- 
tity of  old  timber ;  much  that,  was  decayed  and  decaying  and 
checking  the  growth  of  the  younger  treees ;  ranch  that  was  in- 
jured and  ruined  by  the  worms,  particularly  the  pine;  and  much 
exposed  to  destruction  by  fire,  which  frequently  happens  in  the 
coaling  regions.  That  a  just  and  proper  regard  to  the  estate 
required  that  all  that  has  been  cut  should  be  cut,  sold  and  re- 
moved. That  the  defendant  Richard  was  s,o  advised  by  persona 
well  acquainted  with  the  premises,  and,  among  others,  by  the 
said  Isaac  Johnson  second,  the  next  friend  of  the  complainant  in 
this  suit.  That  the  said  Richard  accordingly  made  sale  of  part 
of  the  timber  growing  on  said  tracts,  and  that  said  sales  were 
made  with  a  special  regard  to  the  benefit  of  the  estate.  That 
all  the  sales  were  made  in  the  lifetime  of  the  wife  of  the  said 
Richard.  That  since  her  decease  no  timber  has  been  sold.  That 
it  was  important  for  the  preservation  of  the  timber  cut  that  it 
should  be  removed  and  used.  That  there  is  considerable  bark 
on  some  of  the  lots,  which,  if  suffered  to  lie  on  the  ground,  will 
soon  be  worthless.  That  such  is  the  situation  of  the  lots  which 
have  been  sold,  some  of  them  having  but  few  trees  standing,  and 
these  more  or  less  injured  by  the  fall  of  the  surrounding  timber, 
that  a  just  regard  to  the  interests  of  the  estate  and  of  the  party 
legally  entitled,  requires  that  the  timber  sold  should  be  cut,  and 
the  timber  cut  used. 

The  answer  submits,  that  the  defendant  Ware,  as  tenant  by 
the  courtesy,  under  such  circumstances,  is  entitled  to  the  pro- 
ceeds of  the  said  sales ;  but  that  if  it  should  be  otherwise  de- 
creed, he  is  guardian  of  the  complainant,  and  is  willing  and 
ready  to  account  for  the  same  as  such  guardian,  under  the  direc- 
tion of  this  court ;  and  that  he  is  further  ready  and  willing  to 
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stipulate  that  no  more  sales  shall  be  made.  That  the  continu- 
ing the  injunction  will  be  detrimental  to  all  parties. 

In  October,  1845,  on  motion  of  counsel  for  the  defendants, 
and  with  the  consent  of  the  counsel  for  the  complainant,  the  in- 
junction was  so  modified  as  to  permit  the  wood  and  timber  that 
had  been  cut  to  be  removed  by  the  purchasers,  the  same  being 
first  appraised  and  valued  by  Joseph  Nelson,  Esq.,  of  the 
county  of  Salem,  the  said  appraisement  to  be  filed  in  this  cause, 
and  the  defendant  Ware  to  account  for  the  amount  of  it,  if  the 
court,  on  the  hearing,  shall  be  of  opinion  that  he  is  liable  to 
account. 

The  case  was  heard  on  the  bill  and  answer. 

Wiiliam  N.  Jeffers,  for  the  complainant. 
Peter  D.  Vroom,  for  the  defendants. 

THE  CHANCELLOR.  The  commissioners'  report  of  the  divi- 
sion was  confirmed  January  8th,  1844.  The  complainant's 
mother  died  March  4th,  1844.  The  bill  was  filed  June  4th,  1844, 
and  states  that,  immediately  after  the  division  was  approved,  the 
defendant  Ware  commenced  cutting,  and  that  he  has  cut  down 
large  quantities  of  timber  and  wood,  and  continues  to  commit 
waste,  to  the  injury  of  the  complainant's  inheritance!  That  he 
made  a  vendue  of  the  standing  timber,  and  sold  it,  in  lots,  to  dif- 
ferent persons,  who  had  cut  clown  large  quantities  of  the  wood 
and  timber,  and  carried  the  same  away,  and  threaten  to  continue 
to  do  so.  That  the  defendants  have  hauled  a  large  quantity  of 
the  timber  cut  to  and  upon  adjoining  lands,  and  that  a  large 
quantity  of  the  timber  cut  now  lies  on  the  premises  where  it  was 
cut.  The  bill  does  not  state  when  the  vendue  was  made,  nor 
whether  the  wood  and  timber  now  lying  on  the  premises  was  cut 
before  the  mother  died,  or  has  been  cut  since. 

The  answer  states  that  all  the  sales  were  made  in  the  lifetime 
of  the  wife  of  the  defendant  Ware;  and  that  such  is  the  situa- 
tion of  the  lots  which  have  been  sold,  some  of  them  having  but 
few  trees  standing,  and  those  more  or  less  injured  by  the  fall  of 
the  surrounding  timber.  That  the  interests  of  the  tstate,  and 
of  the  party  legally  entitled,  require  that  the  timber  sold  be  cut. 
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It  would  seem,  from  the  bill  and  answer,  that  the  defendants 
commenced  cutting  before  the  wife  of  the  defendant  Ware  died, 
and  continued  to  cut  after  her  death. 

It  is  clear  that  the  complainant,  in  the  lifetime  of  his  mother, 
who  held  the  fee,  could  not  have  restrained  his  father  from  cut- 
ting. Is  he,  then,  entitled  to  an  account  for  what  was  cut  in  his 
mother's  lifetime?  Possibly  a  case  might  arise  in  which  it 
would  be  just  and  equitable  to  direct  such  an  account;  but, 
ordinarily,  account  for  waste  done  is  only  incidental  to  relief  by 
injunction  against  further  waste.  3  Atk.  262;  3  Paige  259; 
1  Story's  Eq.  Jur.,  §  518. 

As  to  the  timber  that  was  cut  after  the  death  of  the  wife,  it 
may  be  that  an  account  will  be  ordered.  As  to  the  trees  stand- 
ing on  lots  that  were  sold,  it  may  be  to  the  interest  of  the  in- 
fant's estate  in  the  lauds  that  they  be  felled ;  they  may,  from 
the  causes  stated  in  the  answer,  be  going  to  decay.  If  from 
such,  or  any  other  cause,  timber  on  an  infant's  land  is  in  danger 
of  decay,  the  court  may  direct  it  to  be  cut.  It  will  be  referred 
to  a  master,  to  ascertain  and  report  how  much  of  the  timber 
now  lying  on  the  premises  or  adjoining  lands  was  cut  after  the 
death  of  the  wife,  and  whether  the  interest  of  the  estate  requires 
that  the  trees  standing  on  the  lots,  the  timber  on  which  was  sold, 
should  be  felled. 

The  consideration  of  all  further  equity  is  reserved  till  the 
coming  in  of  the  report. 

Order  accordingly. 

VOL.  ii.  H 
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HANNAH  LIPPINCOTT  AND  AQUILA  S.  RIDGEWAY,  EXECU- 
TORS AND  TRUSTEES  UNDER  THE  WILL  OF  HOPE  COWPER- 
THWAITE,  DECEASED,  v.  CHARLES  STOKES  AND  THOMAS 
BUDD,  EXECUTORS  OF  HOPE  HAINES,  DECEASED. 

1.  H.  C.  bequeathed  to  W.  L.,  since  deceased,  and  A.  S.  R.  and  to  the  sur- 
vivor of  them,  one-fourth  part  of  her  personal  estate,  in  trust,  to  place  the 
same  at  interest,  and  to  pay  the  interest  arising  thereon,  yearly,  to  H.  H.,  so 
long  as  she  shall  live ;  and  also,  in  trust,  to  pay  to  H.  H.  so  much  of  the  prin- 
cipal as  she  shall,  from  time  to  time,  by  writing  tinder  her  hand,  attested  by 
two  credible  witnesses,  require  of  the  said  trustees;  and  if  she  shall  leave 
children  living  at  her  death,  or  descendants  of  such  children,  then  that  which 
shall  remain  undisposed  of  of  the  said  one-fourth  part,  with  its  accumulated 
interest,  shall  belong  to  and  vest  in   her  children,  to  be  paid  to  them  at  21 
years  of  age  respectively,  with  further  provisions  in  case  she  shall  die  with- 
out leaving  children  or  descendants  of  children.     H.  II.  died  without  leaving 
any  child  or  any  descendant  of  any  child,  and  leaving  a  will  by  which,  after 
giving  a  number  of  pecuniary  legacies,  she  gives  the  residue  of  her  estate, 
real  and  personal,  to,  &c. 

2.  One  question  decided  in  the  cause  was  whether  H.  H.  had  withdrawn 
from  the  trust  any  of  the  fourth  part  bequeathed  to  her,  in  the  mode  directed 
by  the  will,  or  by  any  act  which  could  be  considered  equivalent  to  it. 

3.  The  court  may  aid  a  defective  execution  of  a  power,  but  will  not  supply 
the  execution  where  none  has  been  attempted  or  intended. 

4.  Where  the  circumstances  are  so  equivocal  as  to  leave  the  mind  in  doubt 
whether  an  execution  of  a  power  was  at  all  intended,  the  court  should  not 
interpose.     An  intention  to  execute  the  power  should  clearly  appear. 

5.  The  executors  of  the  will  of  H.  H.,  having  obtained  possession  of  secu- 
rities belonging  to  the  trust  fund,  were  ordered  to  restore  them  to  the  trustee. 

6.  The  claim  made  by  the  bill  under  the  words  "accumulated  interest"  in 
the  will  was  denied — the  court  holding  the  words  to  apply  only  to  the  inter- 

,est  remaining  unpaid  to  H.  H.  at  her  death. 

7.  Where  securities  for  money  are  made  payable  to  two  persons,  the  sur- 
vviving  payee  or  obligee  is  entitled  to  the  custody  of  them  and  to  collect  the 
t money  on  them;  and  the  representatives  of  the  deceased  co-p:iyee  or  co- 
. obligee  are  not  at  liberty  to  take  half  ol  them,  in  amount,  from  his  possession. 

Hope  Cowperthwaite,  deceased,  late  of  Mount  Holly,  ii>  this 
-state,  died  in  March,  1820,  having  first  duly  made  and  publish- 
ed her  last  will  and  testament,  and  a  codicil  thereto,  by  which, 
after  giving  certain  pecuniary  legacies,  she  bequeathed  her  per- 
sonal -estate  in  four  shares ;  each  share  to  trustees  for  certauv 
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beneficiaries.  She  bequeaths  one-fourth  in  trust  for  her  sister, 
Rebecca  Zilley.  It  is  not  necessary  to  state  particularly  the 
provisions  of  this  trust. 

She  gives  and  bequeaths  to  her  son,  Wallace  Lippincott,  and 
her  grandson,  Aquila  S.  Ridgeway,  and  to  the  survivor  of  them, 
and  to  the  executors,  &c.,  of  such  survivor,  one  other  equal  fourth, 
in  trust,  to  place  the  same  at  interest,  and  to  pay  the  interest 
arising  thereon,  yearly,  to  her  daughter,  Hope  Haines,  as  long  as 
she  shall  live;  and  to  pay  Hope  so  much  of  the  principal  of  the 
said  fourth  as  she  shall,  from  time  to  time,  by  writing  under  her 
hand  attested  by  two  credible  witnesses,  require  of  the  said  trus- 
tees; and  on  the  death  of  Hope,  leaving  children  at  her  death, 
what  shall  remain  undisposed  of  of  this  iburth,  with  its  accumu- 
lated interest,  to  go  to  the  children  ;  but  if  she  should  die  not 
leaving  any  child  or  descendant  of  any  child  living  at  her  death, 
then  that,  the  said  trustees  (Wallace  Lippincott  and  Aquila  8. 
Ridgeway)  pay  such  part  of  this  fourth  as  may  remain  undis- 
posed of  at  the  death  of  Hope  Haines,  with  its  accumulated  in- 
terest, unto  such  of  the  brothers  and  sisters  of  Hope  Haines,  or 
their  children,  and  in  such  proportions  as  the  said  Hope  shall,  by 
will,  or  writing  in  nature  thereof,  signed  by  her  hand  and  at- 
tested by  two  credible  witnesses,  direct  and  appoint;  the  saiH 
Hope  to  have  power  to  dispose  of  the  same  only  among  her 
brothers  and  sisters  and  their  children  ;  and  on  the  death  of  Hope 
Haines,  without  leaving  any  child  living  at  her  death,  or  descend- 
ant of  such  child,  and  without  any  such  appointment,  then  that  the 
said  trustees  pay  the  same  to  the  brothers  and  sisters  of  the  said 
Hope  Haines,  in  equal  portions,  the  share  of  any  sister  that  may 
be  married  to  be  paid  to  her  trustee,  for  her  separate  use,  free, 
&c. ;  the  children  of  any  deceased  brother  or  sister  to  stand  in 
the  place  of  his,  her  or  their  parent,  and  to  take  that  parent'n 
share,  equally  between  them,  if  more  than  one. 

The  will  provides  that  the  trustees  and  the  survivor  of  them, 
and  all  trustee  and  trustees  thereafter  to  be  appointed,  shall, 
from  time  to  time,  at  the  reasonable  request,  costs  and  damages 
of  the  said  Hope  Haines,  for  the  better  carrying  on  the  trusts 
aforesaid^  appoint  one  or  more  new  trustee  or  trustees,  (except- 
ing any  husband  of  the  said  Hope  Haines,)  who  shall,  from  time 
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to  time,  be  nominated  by  the  said  Hope  Haiues,  with  like 
powers,  &c. 

The  will  gives  another  fourth  to  her  son,  Wallace  Lippincott, 
and  her  said  grandson,  A.  S.  Ridgeway,  and  to  the  survivor  of 
them,  and  the  executors,  &c.,  of  the  said  survivor,  in  trust,  to  put 
the  same  at  interest,  and  to  pay  all  the  interest  arising  there- 
from, yearly,  to  her  daughter,  Hannah  Lippincott,  so  long  as  she 
shall  live,  and  also  to  pay  Hannah  so  much  of  the  principal  as 
she  shall,  from  time  to  time,  by  writing,  &c.,  (as  in  the  foregoing 
case,)  require;  and  if  Hannah  should  die  without  leaving  any 
child,  or  descendant  of  such  child,  then  the  said  trustees  to  pay 
such  part  of  this  fourth  as  may  remain  undisposed  of  at  the 
time  of  her  death,  with  its  accumulated  interest,  unto  such  of  the 
brothers  and  sisters  of  Hannah  and  their  children,  and  in  such 
proportions  as  Hannah  shall  (in  the  way  provided  in  the  case 
of  Hope)  direct  and  appoint,  but  only  among  her  brothers  and 
sisters  and  their  children,  with  like  provision  as  in  case  of  Hope, 
if  she,  Hannah,  makes  no  such  appointment,  and  with  like  pro- 
vision as  to  new  trustees. 

By  the  codicil,  she  appointed  Aquila  S.  Ridgeway  an  execu- 
tor of  her  will,  in  conjunction  with  Hannah  Lippincott  and  Hope 
Haines. 

Hope  Cowperthwaite  died  in  1829.  The  three  executors  proved 
the  will.  Wallace  Lippincott,  the  only  co-trustee  with  Aquila 
S.  Ridgeway  of  the  fourth  bequeathed  in  trust  for  Hope  Haines 
and  those  connected  with  that  trust,  died  in  June,  1837,  leaving 
Aquila  S.  Ridgeway  sole  trusteee  of  that  fourth.  And,  since 
the  death  of  Hope  Haines,  the  complainants,  Hannah  Lippin- 
cott and  Aquila  S.  Ridgeway,  are  the  surviving  trustees  of 
another  fourth  bequeathed  in  trust  for  Rebecca  Zilley.  And 
Hannah  Lippincott  and  Aquila  S.  Ridgeway  are  also,  since  the 
death  of  Hope  Haines,  surviving  executors  of  the  will  of  Hope 
Cowperthwaite. 

Hope  Haines  died  in  January,  1844,  leaving  a  will,  and  ap- 
pointing Charles  Stokes  and  Thomas  F.  Budd,  the  defendants  in 
this  case,  executors  thereof,  and  trustees  for  certain  purposes 
therein  specified.  This  will  gives  $2000  to  the  children  of  a 
niece;  $2000  to  the  children  of  another  niece;  $120  a  year  to 
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a  nephew,  during  his  life,  and  on  his  death  (he  principal  sum  of 
$2000  to  be  divided  among  his  children  and  the  children  of  any 
deceased  child  of  his,  and  if  he  leave  no  child,  or  descendant  of 
any,  the  said  $2000  to  be  divided,  at  his  death,  between  his  sis- 
ters and  the  children  of  his  deceased  brother;  the  said  children 
taking  one-third  ;  $2000  to  a  son  of  a  deceased  nephew;  $1000 
each,  to  two  daughters  of  a  deceased  nephew,  and  §?0  a  year  to 
their  mother,  during  her  life;  the  interest  of  $100  a  yeir  to  her 
sister,  Rebecca  Zilley,  during  her  life,  and  at  her  death,  the  said 
interest  to  be  paid  to  two  daughters  of  the  said  Rebecca,  during 
their  lives,  and  after  their  deaths,  to  their  children;  (and  carry- 
ing the  trust  provisions  further,  and  authorizing  her  nieces  to 
elect  new  trustees,  not  their  husbands;)  the  interest  of  $2000 
a  year  to  Aquila  S.  Ridgeway,  (a  nephew,)  after  the  death  of  his 
present  wife,  if  he  should  outlive  her,  and  at  his  death,  the  said 
$2000  to  be  divided  among  his  children,  (and  providing  for  the 
children,  of  any  deceased  child,  and  that  if  his  present  v/ife  should 
outlive  him,  then,  at  his  death,  the  said  $2000  to  be  divided 
among  all  her  nieces  and  a  nephew  and  the  children  of  a  deceas- 
ed nephew.)  The  will  then  devises  and  bequeaths  all  the  rest, 
residue  and  remainder  of  her  estate,  real  and  personal,  to  be 
equally  divided  between  the  child  or  children  of  Aquila  S.  Ridge- 
way  and  her  sister,  Rebecca  Zilley. 

This  will  is  dated  November  17th,  1811,  and  is  executed  under 
seal,  in  the  presence  of  three  witnesses. 

Hope  Haines  left  both  real  and  personal  estate  of  her  own, 
unconnected  with  the  trusts  under  the  will  of  Hope  Cowperth- 
waite ;  and  her  personal  estate  was  more  than  sufficient  to  pay 
the  legacies  given  by  her  will. 

After  the  death  of  Hope  Haines,  the  executors  of  her  said 
will  went  to  the  house  where  she  and  her  sister  Hannah  had  re- 
sided, and  where  Aquila  S.  Ridgeway,  until  his  marriage,  had 
lived  with  them,  and  where  Hannah  Lippincott  yet  lived;  and 
a  box  containing  individual  papers  of  Hope  Haines,  as  well  as 
the  papers  claimed  by  the  bill  to  be  trust  papers,  being  shown  to 
them,  took  an  inventory  and  appraisement  of  what  wore  admit- 
ted to  be  Hope  Haines'  separate,  individual  securities,  and 
also  inventoried  and  appraised  as  belonging  to  her  estate,  the 
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one-half,  in  amount,  of  the  securities  claimed  in  the  bill  to  be- 
long to  the  trusts  created  by  Hope  Cowperthwaite's  will,  and 
took  possession  of  and  carried  away  securities  claimed  by  the 
bill  as  belonging  to  the  said  trusts,  to  the  amount  of  half,  and 
somewhat  more,  of  the  whole  amount  of  the  said  securities. 

The  bill  is  filed  by  Hannah  Lippineott,  Aquila  S.  Ridgeway 
and  Rebecca  Zilley,  against  Charles  Stokes  and  Thomas  F. 
Budd,  personally,  and  against  them  as  the  executors  of  the  last 
will  and  testament  of  Hope  Haines,  deceased  ;  and  prays  that 
they  may  render  an  account  of  all  the  securities  taken  l>y  them 
belonging  to  the  trusts  created  by  Hope  Cowperthwaite's  will  ; 
and  that  an  account  may  be  taken,  under  the  direction  of  the 
court,  of  the  whole  of  the  said  trust  funds  which  were  in  the 
hands  of  Hope  Haines,  with  the  accumulated  interest  thereon  ; 
and  that  they  may  be  decreed  to  pay  over  to  the  complainants, 
Hannah  and  Aqnila,  the  amount  in  their  hands  found  to  be  due 
from  the  estate  of  Hope  Haines  to  the  said  trust  estate,  and  to 
deliver  to  them,  Hannah  and  Aquila,  as  trustees  under  the  will 
of  Hope  Cowperthwaite,  all  securities  for  money  taken  by  the 
defendants  which  may  be  found  to  belong  to  the  said  trust  estate 
and  to  the  complainants,  Hannah  and  Aquila,  as  trustees  as 
aforesaid,  or  either  of  them  ;  and  to  pay  over  to  the  said  Han- 
nah and  Aquila  all  moneys  received  by  the  defendants  on  the 
•ecu ri ties  belonging  to  the  said  trust  estate,  with  interest  there- 
on ;  and  that  the  several  trusts  created  by  the  will  of  Hope  Cow- 
perthwaite may  be  established ;  and  that  the  complainants, 
Hannah  and  Aquila,  may  be  declared  to  be  the  trustees  and 
trustee  of  the  respective  parts  of  the  said  trust  funds,  according 
to  the  provisions  of  the  will  of  Hope  Cowperthwaite,  and  ac- 
cording to  their  respective  rights  in  the  premises. 

In  addition  to  the  foregoing  facts,  the  bill  states  that  Hope 
Haines  had  the  control  and  direction  of  the  business  and  money 
a  Hairs,  as  well  of  the  family,  as  of  the  estate  of  the  testatrix, 
Hope  Cowperthwaite.  That  on  the  25th  June,  1839,  it  was  as- 
cirtained  that  the  personal  estate  of  Hope  Cowperthwaite,  de- 
ceased, bequeathed  in  trust,  amounted  to  $53,954;  that  by  a 
statement  in  the  handwriting  of  Hope  Haines,  it  appears  that 
on  that  day  there  was,  of  the  said  trust  funds,  remaining  in  the 
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hands  of  the  said  trustees,  $48,754.80,  consisting  of  securities 
for  money  ;  that  there  had  been  paid  to  the  complainant,  Re- 
becca Zilley,  on  account  of  her  portion  of  the  said  trust  estate, 
$2433,  and  that  on  that  day  there  was  allotted  to  her  securities, 
amounting,  with  the  interest  thereon,  to  $12,255,  as  and  for  her 
portion  of  the  said  trust  estate;  and  that  there  was  then  allot- 
ted to  the  said  Hope  Haines,  and  the  complainant  Hannah  Lip- 
piucott,  out  of  the  said  trust  funds,  securities  amounting,  with 
the  interest  due  thereon,  to  $29,429.80,  as  and  for  their 'por- 
tions of  the  said  trust  estate,  the  share  of  each  amounting  to 
$14,714.90;  and  that,  on  the  same  day,  there  was  allotted  to 
the  complainant  Aquila  S.  Ridgeway,  out  of  the  said  trust  funds, 
bonds  and  mortgages,  amounting,  with  the  interest  thereon,  to 
$7700,  as  and  for  his  portion  of  the  said  trust  estate;  it  being 
a  part  of  the  portion  bequeathed  in  trust  for  his  mother,  Martha 
\Voolston,  the  residue  of  the  said  portion  having  been  paid  over 
to  the  complainant  Aquila,  absolutely,  in  pursuance  of  the  di- 
rection of  the  codicil  to  the  will  of  Hope  Cowperthwaite.  The 
bill  charges  that  on  the  said  June  25th,  1839,  the  said  sum  of 
$48,754,80  was  in  the  hands  of  the  said  Hope  Haines,  and  of 
the  surviving  trustees  of  the  will  of  Hope  Cowperthwaite,  for 
the  purposes  of  the  trusts  thereby  created.  That  Hope  Haines 
did  not,  by  writing  under  her  hand,  attested  by  two  credible 
witnesses,  require  of  the  said  Wallace  Lippincott,  and  the  com- 
plainant Aquila,  trustees  as  aforesaid,  or  of  the  survivor  of  them, 
any  of  the  principal  money  of  the  fourth  part  so  bequeathed  in 
trust  for  her,  but  that  the  whole  of  the  said  principal  money 
continued  as  a  part  of  the  trust  fund  up  to  the  death  of  the  said 
Hope  Haines,  and  still  of  right  continues  part  thereof.  That 
no  part  of  the  share  of  the  said  Martha,  or  of  the  share  of  the 
said  Rebecca,  or  of  the  share  of  the  said  Hannah,  (except  as  to 
so  much  of  the  shares  of  Martha  and  Rebecca  as  have  been  paid 
as  aforesaid,)  has  ever,  by  writing  under  the  hand  of  the  said 
cestuis  que  trust,  respectively,  or  either  of  them,  attested  by  two 
witnesses,  been  demanded  of  the  trustees  of  the  said  several 
legacies,  or  of  the  survivors  or  survivor  of  them  ;  but  that  the 
whole  of  the  said  legacies,  except  as  before  excepted,  still  re- 
main part  of  the  trust  fund. 
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The  complainant  Hannah  charges  that  the  trust  as  to  her 
fourth  was  never  destroyed,  or  determined,  nor  intended  so  to 
be,  but  that  she  considers  the  said  trust  as  still  subsisting,  a*nd 
that  the  said  Hope  Haines,  as  she  always  understood  and  be- 
lieved, as  well  from  the  declarations  as  from  the  actions  of  the 
ha  ill  Hope  Haines,  always  considered  and  wished  it  to  be  under- 
stood as  to  her,  the  said  Hope  Haines'  share,  that  the  trust  in 
relation  thereto  was  subsisting  at  her  death,  and  that  it  should 
continue;  and  that  the  said  Hope  Haines  repeatedly  expressed 
an  anxious  desire  and  settled  purpose,  on  her  part,  that  the  trusts 
as  to  the  whole  of  the  said  trust  funds  should  be  continued  and 
iu  no  wise  impaired. 

The  complainant  Hannah  further  charges  that  neither  Hope 
Haines  nor  she,  the  said  Hannah,  ever  executed  any  writing 
changing  or  determining  the  said  trusts,  as  to  their  respective 
shares,  or  withdrawing  from  the  said  trusts  any  part  of  the 
principal  of  the  trust  funds.  The  bill  states  that  from  the  time 
of  the  death  of  Hope  Cowperthwaite,  Hope  Haines  and  the 
complainant  Hannah  Lippincott,  as  executrices  of  the  said  will, 
had  the  management  of  the  estate  of  Hope  Cowperthwaite,  de- 
ceased, and  the  possession  and  control  of  the  trust  funds  belong- 
ing thereto,  and  that  on  the  25th  June,  1839,  after  the  duties  jf 
the  executors  touching  the  said  estate  had  been  discharged,  and 
after  the  trust  funds  had  passed  into  the  hands  of  the  trustees, 
the  said  Hope  Haiues,  having  great  confidence  in  her  own  man- 
agement of  money  affairs,  and  an  excessive  love  of  money  and 
of  power,  insisted  on  retaining  the  whole  of  the  trust  funds  in 
her  own  hands  and  under  her  own  control ;  and  that  the  com- 
plainants Hannah  and  Rebecca  yielded  to  her  solicitations, 
and  the  complainant  Aquila  having  had  difficulties  with  the  said 
Hope  Haines,  in  regard  to  the  disbursement  of  his  own  funds  by 
her,  as  one  of  the  executors  of  the  will  of  Hope  Cowperthwaite, 
and  being  desirous  of  avoiding  all  altercations  with  her,  also  con- 
dented  to  her  wishes;  and- that  it  was  accordingly  agreed  by  and 
between  Hope  Haiues  and  the  complainants  Hannah  and  Aquila, 
that  the  complainant  Aquila  should  forbear  to  act  as  trustee,  and 
that  the  whole  trust  funds  to  which  Hope  Haiues  and  the  com- 
plainant Hannah  were,  respectively,  entitled,  and  of  which  the 
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complainant  Aquila  was  the  sole  surviving  trustee,  should  re- 
main in  the  hands  of  the  said  Hope  Ilaines  and  the  complainant 
Hannah,  respectively.  That  the  said  Hope  Haines  and  the  com- 
plainant Hannah  did,  by  writing  under  their  hands  and  seals, 
dated  the  said  June  25th,  1839,  declare  that  the  complainant 
Aquila  was  to  remain  the  trustee  of  the  said  Hope  Haines  and 
the  complainant  Hannah,  and  did  thereby  exonerate  him,  (so 
far  as  they  were  personally  concerned,)  from  all  liability  which 
he  might  incur  from  permitting  the  said  portions,  with  the  evi- 
dences and  securities  thereof,  to  remain  in  their  hands  and  under 
their  control.  That  in  pursuance  of  the  said  arrangement,  and 
at  the  special  solicitation  of  the  said  Hope  Haines,  the  complain- 
ant Aquila,  surviving  trustee  as  aforesaid,  did  permit  the  whole 
of  the  funds  so  bequeathed  in  trust  for  the  said  Hope  Haines 
and  the  complainant  Hannah  to  remain  in  their  hands,  and  that 
they  did,  until  the  death  of  the  said  Hope  Haines,  remain  in 
their  hands  without  being  divided  between  them,  the  said  Hope 
and  Hannah.  That  on  the  said  June  25th,  1839,  it  was  further 
agreed  by  and  between  the  said  Hope  Haines,  the  complainants 
Hannah  and  Rebecca  and  the  complainant  Aquila,  that  the  por- 
tion bequeathed  in  trust  for  said  Rebecca  should  remain  in  the 
hands  of  the  said  Hope  Haines  and  the  complainant  Hannah, 
with  the  securities  thereto  belonging,  under  their  management 
and  control,  without  any  interference  of  the  complainant  Aquila, 
though  he  was  to  remain  a  trustee  for  the  said  Rebecca;  and 
that  the  complainant  Rebecca,  by  writing  under  her  hand  and 
seal,  dated  the  same  June  25th,  1839,  did,  so  far  as  she  was  per- 
sonally concerned,  release  the  complainant  Aquila  from  all  lia- 
bility for  permitting  the  said  trust  funds  and  the  securities  there- 
for to  remain  iu  the  hands  of  the  said  Hope  and  Hannah,  and 
under  their  control ;  and  that  the  complainant  Aquila,  one  of  the 
trustees  of  the  said  Rebecca,  did,  in  pursuance  of  the  said  ar- 
rangement, and  at  the  special  solicitation  of  the  said  Hope 
Haines,  permit  the  said  fund  so  bequeathed  in  trust  for  the  said 
Rebecca,  with  the  securities  therefor,  to  remain  in  the  hands  of 
the  said  Hope  and  Hannah  ;  and  that  the  same,  ever  after,  until 
the  death  of  the  said  Hope,  did  remain  in  their  hands  and  sub- 
ject to  their  management  and  control. 
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The  bill  states  that  the  said  Aquila  has  never  renounced  the 
trusts  so  confided  to  him;  that  at  the  time  of  the  agreements 
aforesaid,  it  was  distinctly  understood  and  agreed  that  the  coln- 
plainant  Aquila  should  remain  a  trustee  of  the  said  trust  funds; 
and  that  the  complainant  Aquila  has  always  continued  and  still 
is  a  co-trustee,  with  the  complainant  Hannah,  of  the  share  of 
the  said  Rebecca,  and  the  sole  surviving  trustee  of  the  shares  of 
the  said  Hope  Haines  and  the  complainant  Hannah  ;  and  that 
he  still  remains  liable,  as  trustee,  for  the  faithful  execution  of 
the  said  trusts,  except  in  so  far  forth  as  he  was  discharged  from 
liability  by  the  releases  aforesaid. 

The  complainants  Hannah  and  Rebecca  say  that,  by  reason  of 
the  age  and  infirmity  of  the  complainant  Hannah,  she  is  becom- 
ing inadequate  to  the  sole  management  of  the  said  trust  funds, 
and  that  they  are  desirous  that  the  complainant  Aquila  should 
assume  the  management  of  the  funds  bequeathed  in  trust  for 
them,  respectively. 

The  complainant  Hannah  says  that,  after  the  said  June  25th, 
1839,  the  whole  of  the  said  trust  funds  so  left  in  the  hands  of 
the  said  Hope  Haines  and  her,  the  said  Hannah,  together  with 
the  share  of  the  said  trust  funds  belonging  to  the  complainant 
Aquila,  with  the  securities  therefor,  remained  in  the  hands  and 
under  the  management  and  control  of  the  said  Hope  Haines  and 
the  complainant  Hannah  until  the  death  of  the  said  Hope,  the 
accounts  thereof  being  kept  solely  by  the  said  Hope. 

The  bill  states  that,  by  a  statement  in  the  handwriting  of  the 
said  Hope  Haines,  dated  June  25th,  1843,  now  in  the  possession 
of  the  complainant  Hannah,  it  appears  that  there  was  then  in 
the  hands  of  the  said  Hope  Haines  and  the  complainant  Han- 
nah securities  for  the  payment  of  money,  belonging  to  the  said 
trust  funds,  amounting  to  $61,347.37;  and  the  complainants 
believe  that  the  said  writing  contains  a  true  enumeration  of  the 
securities  belonging  to  the  said  trust  estate,  and  the  amount 
thereof  on  that  day,  and  that  the  whole  of  the  said  sum,  with 
the  accumulated  interest  thereof,  belongs  to  the  said  trust  estate. 

That  Hope  Haines  died  in  January,  1844,  leaving  a  will, 
dated  November  17th,  1841,  of  which  she  appointed  the  defend- 
ants Charles  Stokes  and  Thomas  F.  Budd,  executors,  therein  and 
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thereby  also  appointing  them  trustees  for  certain  purposes 
therein  specified. 

The  bill  charges  that  the  said  Hope  Haines  did  not,  by  her 
will,  make  any  direction  or  appointment,  as  authorized  to  do  by 
the  will  of  Hope  Covvperthwaite,  deceased,  of  the  part  of  the 
fourth  part  of  the  personal  estate  of  the  said  Hope  Cowperth- 
waite,  deceased,  so  bequeathed  in  trust  for  the  said  Hope  Haines, 
remaining  undisposed  of,  with  its  accumulated  interest,  at  the 
death  of  the  said  Hope  Haines,  or  of  any  part  thereof;  but  that 
said  Hope  Haines  died  not  leaving  any  child  living  at  her  death, 
nor  descendant  of  such  child,  and  without  having  made  such 
appointment  as  aforesaid  ;  and  that  the  whole  of  the  said  Hope 
Haines'  share,  with  its  accumulated  interest,  remains  subject  to 
the  said  trusts  created  by  the  will  of  Hope  Covvperthwaite,  and 
for  the  due  performance  of  which  the  complainant,  Aquila,  as 
the  sole  surviving  trustee,  is  alone  responsible. 

The  bill  states  that  Hope  Haines  died  possessed  of  a  large 
personal  estate  in  her  own  right,  independent  of  the  said  trust 
funds,  more  than  sufficient,  as  the  complainants  are  informed  and 
believe,  to  pay  all  her  debts  and  all  the  legacies  bequeathed  by 
her  will.  That  the  said  Charles  Stokes  and  Thomas  F.  Budd, 
on  or  about  March  5th,  1844,  under  pretence  of  making  an  inven- 
tory and  appraisement  of  the  goods,  chattels  and  credits  which 
•were  of  the  said  Hope  Haiues,  deceased,  as  executors  of  her 
will,  caused  to  be  inventoried  and  appraised  a  large  number  of 
securities  for  money,  amounting,  as  the  complainants  have  been 
informed  and  believe  and  charge  the  truth  to  be,  to  $56,991.17; 
that  the  said  Stokes  and  Budd,  under  pretence  that  the  said  secu- 
rities were  jointly  owned  by  the  said  Hope  Haines  and  the  com- 
plainant Hannah  in  their  own  rights,  caused  one-half  of  the 
amount  then  due  on  the  said  securities  to  be  appraised  as  the 
personal  property  of  the  said  Hope  Haines ;  whereas  the  com- 
plainants charge,  and  they  say  that  it  so  appears  on  many  of  the 
said  vouchers,  that  the  securities  so  inventoried  and  appraised 
were  and  are  a  part  of  the  said  trust  estate  ;  and  that  the  com- 
plainants Hannah  and  Aquila,  or  one  of  them,  as  trustees  as 
aforesaid,  or  (as  to  the  securities  standing  in  the  name  of  Hope 
Cowperthwaite,  deceased,)  as  surviving  executors  of  the  will  of 
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Hope  Cowpcrtliwaife,  or  (us  to  the  securities  given  or  assigned 
to  the  said  Hope  Haine*  and  Hannah  Lippincott  jointly)  the 
complainant  Hannah,  as  surviving  payee,  are  or  is  entitled  to 
have  and  hold  each  and  every  of  the  said  securities  so  inven- 
toried and  appraised  by  the  said  Charles  Stokes  and  Thomas  F. 
Budd. 

The  hill  states  that  Stokes  and  Budd,  among  the  securities  so 
inventoried  by  them,  included  not  only  the  securities  in  which 
the  said  Hope  Haines,  in  her  lifetime,  was  interested  as  cestui 
gue  trust,  but  also  a  large  number  of  securities  which  were  in 
her  hands  as  one  of  the  trustees  under  the  will  of  Hope  Cow- 
perthwaite, deceased,  partly  in  trust  for  the  complainant  Rebecca, 
and  partly  in  trust  for  the  complainant  Aquiia,  and  which,  on 
the  death  of  Hope  Haines,  belonged  to  the  surviving  trustees 
under  the  will  of  Hope  Cowperthwaite,  and  in  which  the  said 
Hope  Haines  never  had  any  beneficial  interest.  That  a  part  of 
the  securities  so  inventoried  by  Stokes  and  Budd  were  given  to 
the  said  Hope  Cowperthwaite,  deceased,  in  her  lifetime,  and 
are  still  standing  in  her  name,  which  securities  can  be  collected 
only  by  the  complainants  Hannah  and  Aquiia  as  surviving  exec- 
utors of  the  will  of  Hope  Cowperthwaite,  who  alone  can  give  a 
discharge  for  the  money,  or  acknowledge  satisfaction  on  record 
of  the  mortgages.  That  Stokes  and  Budd,  not  satisfied  with 
making  an  inventory  of  the  said  bonds,  mortgages,  and  other 
securities,  under  pretence  of  making  a  division  thereof  between 
the  estate  of  Hope  Haines  and  the  complainant  Hannah,  on  or 
about  May  5th,  1844,  against  the  remonstrances  of  the  complain- 
ants Hannah  and  Aquiia,  took  into  their  possession,  out  of  the 
custody  and  possession  of  the  complainants  Hannah  and  Aquiia, 
the  following  bonds,  mortgages,  and  securities  belonging  to  the 
trust  estate  under  the  will  of  Hope  Cowperthwaite,  that  is  to  say, 
(specifying  them  particularly,)  amounting,  in  all,  to  $28,651. 

The  bill  states  that,  on  the  9th  May,  1844,  the  complainants 
Hannah  and  Aquiia,  by  their  duly  authorized  attorney,  demanded 
of  Stokes  and  Budd  the  bonds,  mortgages,  and  other  securi- 
ties so  taken  by  them,  and  demanded  that  they  should  be  re- 
stored to  them,  the  complainants;  but  that  the  said  Stokes  and 
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Budd  refused  to  deliver  the  same  to  them,  the  said  complainants, 
or  to  their  attorney,  and  still  unlawfully  detain  the  same  from 
the  said  complainants  Hannah  and  Aquila ;  that  the  said  Stokes 
and  Budd  have  collected  money  on  the  said  securities,  and  are 
still,  as  the  complainants  are  informed  and  believe,  proceeding 
to  collect  money  thereon,  and  to  dispose  of  said  securities, 
against  the  will  of  the  said  complainants  Hannah  and  Aquila; 
that  the  said  Stokes  and  Budd,  executors  as  aforesaid,  under 
pretence  of  making  an  inventory  and  appraisement  of  the  goods, 
chattels  and  credits  which  were  of  Hope  Haines,  deceased,  on  or 
about  May  5th,  1844,  caused  to  be  inventoried  and  appraised, 
and  took  into  their  possession,  as  the  sole  property  of  the  said 
Hope  Haines,  a  bond  and  mortgage  made  by  William  Warner, 
Jr.,  to  the  said  Hope  Haines,  dated  3d  month  25th,  1842,  for 
$4547.20,  on  which  a  large  arrear  of  interest  had  accrued ;  and 
that  the  said  Stokes  and  Budd  still  retain  possession  thereof,  or 
have  disposed  of  it,  without  the  permission  and  against  the  will 
of  the  complainants,  Hannah  and  Aquila,  which  last-mentioned 
bond  and  mortgage,  the  bill  charges,  belong  to  the  complain- 
ants, Hannah  and  Aquila,  trustees  as  aforesaid,  under  the  will 
of  Hope  Cowperthwaite. 

The  defendants  put  in  their  joint  and  several  answer,  in  which, 
after  admitting  the  will  of  Hope  Cowperthwaite,  deceased,  and 
the  codicil  thereto, 'as  stated  in  the  bill,  they  say  that,  as  to  the 
allegation  in  the  bill,  that  on  the  25th  of  June,  1839,  it  was 
ascertained  that  the  personal  estate  of  Hope  Cowperthwaite, 
deceased,  bequeathed  in  trust  as  aforesaid,  amounted  to  $58,954, 
they  have  no  personal  knowledge;  and  that  the  papers  and  writ- 
ings of  Hope  Haines,  which  might  and  probably  would  throw 
light  on  the  matter,  have  been  taken,  and  are  withheld  from  them, 
as  in  their  answer  is  afterwards  stated  ;  that  as  to  the  statement 
in  the  handwriting  of  Hope  Haines,  which  the  complainants 
allege  is  in  their  possession,  they  have  no  such  knowledge  as  will 
enable  them  to  answer  whether  the  contents  thereof  are  truly 
set  forth,  or  whether  the  whole  of  its  contents  have  been  set 
forth  in  the  bill;  that  they  have  reason  to  believe,  that  at  or 
about  the  time  for  that  purpose  mentioned  in  the  bill,  some 
statement  was  made  in  regard  to  the  rights  and  interests  of  the 
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complainants  and  the  said  Hope  Haines,  under  the  will  of 
Hope  Cnwperlhwaite,  deceased  ;  that  the  amounts  severally  due 
Rebecca  Zilley  and  Aquila  S.  Ridgeway,  after  deducting  what 
had  In-en  paid  to  each  of  them,  was  then  ascertained ;  that 
Aqnila  assigned  over  to  Hope  Haines  and  Hannah  Lippincott 
all  his  right  and  interest  in  the  bonds  and  securities  which  had 
been  given  to  them  as  executors,  or  to  which,  as  executors,  they 
wrre  entitled,  and  in  which  the  said  Aquila  appeared  to  have 
any  legal  interest,  with  some  few  exceptions;  that  the  said  Hope 
and  Hannah  thereupon  took  or  retained  possession  of  the  whole 
of  said  bonds  and  securities;  that  at  the  same  time,  as  these 
defendants  have  understood,  Hope  Haines  and  Hannah  Lippin- 
cott executed  and  gave  to  the  said  Rebecca  and  Aquila  some 
obligation  or  writing  or  writings,  by  which  they  became  bound 
to  Rebecca  and  Aquila  to  the  amount  of  their  shares,  respect- 
ively, as  then  ascertained,  but  who  thereupon  became  legally  or 
equitably  entitled  to  the  said  securities,  the  defendants  submit 
to  the  judgment  of  the  court;  that  from  the  papers  they  saw 
and  the  assignments  thereon,  and  other  information,  they  are 
induced  to  believe,  that  from  the  time  of  such  ascertainment, 
Hope  Huines  and  Hannah  Lippincott  took  possession  of  their 
several  shares  under  the  will  of  Hope  Cowperthwaite,  as  their 
own  individual  and  separate  property,  for  their  common  benefit; 
that  up  to  that  period,  bonds  and  securities  were  taken,  and  the 
business  conducted  in  the  names  of  Hope  Huines  and  Hannah 
Lippincott,  as  individuals. 

They  say  that,  after  the  time  when  the  said  shares  were  ascer- 
tained as  aforesaid,  as  these  defendants  have  understood,  and 
after  the  assignment  of  the  bonds  and  securities  by  the  said 
Aquila  to  the  said  Hope  Haines  and  Hannah  Lippincott,  the 
said  Aquila  did  not,  in  any  wise,  act  as  trustee;  and  whether 
he  considered  himself  still  as  trustee,  and  liable  as  such,  or 
whether  he  actually  continued  to  be  such  trustee,  in  law  or  in 
fact,  they  cannot  answer. 

They  say  they  are  not  informed,  or  able  to  answer,  whether 
Hope  Haines  did  or  did  not,  at  any  time,  require  of  the  said  Wal- 
lace Lippincott  and  Aquila  S.  Ridgeway,  or  the  survivor  of  them, 
in  the  mode  provided  in  the  will  of  Hope  Cowperthwaite,  any 
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part  of  the  principal  of  the  fourth  of  the  personal  estate  of  Hope 
Cowperthwaite;  nor  whether  the  whole  of  the  said  principal 
money  continued  as  a  part  of  the  said  trust  fund  up  to  the  death 
of  Hope  Haines,  and  still  of  right,  so  continues.  That  they 
were  under  the  impression  and  belief,  when  they  qualified  as  ex- 
ecutors of  the  will  of  Hope  Ilaines,  that  the  principal  of  the 
said  one-fourth  part  had  in  some  way  become  the  absolute  prop- 
erty of  the  said  Hope  Haines,  and  that  she  so  considered  it  iu 
her  lifetime,  and  that  the  same  was  so  considered  and  under- 
stood by  the  complainants ;  but  whether  the  said  principal  has 
in  fact  and  iu  law  become  the  property  of  the  said  Hope  Haines, 
or  whether  it  remains  a  trust  fund,  they  submit  to  the  determi- 
nation and  direction  of  the  court.  They  say  they  have  under- 
stood and  believe  that,  after  the  death  of  Hope  Cowperthwaite, 
Hope  Haines  and  Hannah  Lippincott,  as  executors  of  her  will, 
had  the  management  of  the  estate  and  the  possession  and  control 
of  the  funds  belonging  thereto  ;  but  whether,  after  the  duties  of 
the  executors  were  discharged,  the  said  Hope  Haines  insisted  on 
retaining  the  whole  of  the  trust  funds  in  her  hands,  and  under 
her  own  control,  they  are  unable  to  answer ;  nor  can  they  answer 
how  far  or  on  what  consideration  the  complainants  yielded  to 
such  insistment;  nor  whether  it  was  agreed  that  the  whole  of 
the  trust  fund  to  which  Hope  Haines  and  Hannah  Lippincott 
were  respectively  entitled  should  remaiu  in  the  hands  of  the 
said  Hope  Haines  and  Hannah  Lippincott;  nor  whether  the  said 
Hope  Haines  and  Hannah  Lippincott,  at  the  time  in  that  behalf 
mentioned  in  the  bill,  did,  by  writing  under  their  hands  and  seals, 
declare  that  Aquila  was  to  remain  the  trustee  of  the  said  Hope 
Haines  and  Hannah  Lippincott,  and  did  exonerate  the  said 
Aquila  from  all  liability  by  reason  thereof,  so  far  as  they  were 
personally  concerned  ;  nor  whether,  in  pursuance  of  the  said  ar- 
rangement and  at  the  special  solicitation  of  the  said  Hope  Haines, 
the  said  Aquila  permitted  the  whole  of  the  said  trust  fund  be- 
queathed for  the  benefit  of  the  said  Hope  and  Hannah  to  remain 
in  their  hands;  but  they  believe  that  the  amount  of  their  said 
shares  was,  at  the  death  of  Hope  Haines  and  for  several  years 
after  had  been  in  the  hands  of  Hope  Haines  and  Hannah  Lippin- 
cott; that  money  was  loaned  and  securities  taken  therefor  in 
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their  own  individual  names,  and  that  the  whole  business  in  rela- 
tion thereto  was  managed  and  conducted  without  reference  to  any 
trust  whatever.  That,  though  it  may  be,  as  stated  in  the  bill, 
that  no  actual  separation  or  division  of  the  said  fund,  or  the  se- 
curities belonging  to  it,  ever  took  place  between  Hope  Haines 
and  Hannah  Lippincott,  yet  the  defendants  believe  that  the  said 
Hope  Haines,  who  was  the  principal  accountant,  did,  from  time 
to  time,  make  out  a  statement  of  the  funds  in  the  possession  of 
herself  and  Hannah  ;  and,  after  giving  credit,  or  deducting  such 
amount  as  they  might  be  liable  for  to  Aquila  and  Rebecca,  or  as 
would  be  sufficient  to  meet  the  obligations  or  engagements  so  giv- 
en and  made  to  them  as  aforesaid,  the  balance  remaining  was  di- 
vided into  two  equal  parts,  and  one  part  designated  as  belonging 
to  the  said  Hannah  Lippincott,  and  the  other  as  belonging  to 
the  said  Hope  Haines. 

They  say  it  may  be  true,  as  stated  in  the  bill,  that  it  was  fur- 
ther agreed,  at  the  time  aforesaid,  by  and  between  Hope  Haines 
and  the  complainants,  that  the  portion  of  the  trust  funds  belong- 
ing to  Rebecca  should  remain  in  the  hands  of  Hope  Haines  and 
Hannah  Lippincott,  to  be  managed  by  them,  without  any  inter- 
ference on  the  part  of  Aquila,  the  still  remaining  trustee;  and 
that  Rebecca  did  release  Aquila  from  all  liability  by  reason 
thereof;  and  that,  in  consequence  thereof,  Aquila  permitted  the 
said  fund  so  to  remain;  but  they  say  they  have  no  knowledge 
of  the  said  agreement,  and  can  neither  admit  or  deny  it. 

They  say  they  have  understood,  however,  and  did  suppose  and 
believe,  that  when  the  portions  due  Aquila  and  Hannah  were  as- 
certained, or  the  securities  constituting  the  same  were  left'in  the 
hands  of  the  said  Hope  and  Hannah,  they,  the  said  Hope  and 
Hannah,  by  their  own  individual  obligations  or  other  writings, 
became  personally  responsible  to  the  said  Aquila  and  Hannah, 
severally,  for  their  respective  shares,  and  that  thus  being  equi- 
tably entitled  to  the  securities  constituting  said  shares,  they  took 
the  same  as  their  own,  and  managed  the  whole  as  one  common 
fund ;  especially  as  most  of  said  securities  were  actually  assign- 
ed over  by  Aquila  to  the  said  Hope  and  Hannah. 

They  admit  that  Hope  Haines  did  no*,  by  her  will,  make  any 
direction  or  appointment  of  the  fourth  part  of  the  residue  of  tne 
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personal  estate  of  Hope  Cowperthwaite,  as  such  residue  as  au- 
thorized to  do  by  the  will  of  Hope  Cowperthwaite;  but  whether 
iu  the  will  of  Hope  Haiues  any  such  appointment  or  direction 
has  been  made  as  is  authorized  by  the  will  of  Hope  Cowperth- 
waite, or  whether  the  whole  of  the  said  Hope  Haines'  share, 
with  its  accumulated  interest,  or  any  part  thereof,  remains  sub- 
ject to  the  trust  created  by  Hope  Cowperthwaite's  will,  they 
submit  to  the  decree  and  direction  of  the  court. 

They  admit  that  Hope  Haines  died  possessed  of  a  valuable 
personal  estate,  independent  of  the  trust  fund  bequeathed  by 
Hope  Cowperthwaite,  and  (hey  have  supposed  that  her  personal 
estate,  exclusive  of  her  said  trust  fund,  would  be  sufficient  to 
pay  her  debts  and  the  legacies  bequeathed  by  the  will,  and  leave 
a  surplus  for  the  residuary  legatees;  but  that  they  are  now  un- 
der the  impression  that  if  the  claims  made  in  the  complainants' 
bill  are  all  allowed,  and  the  one-fourth,  with  the  accumulated  in- 
terest thereon,  be  decreed  to  be  a  trust  fund  to  be  applied  accord- 
ing to  the  will  of  Hope  Cowperthwaite,  there  will  not  be  suffi- 
cient to  pay  the  debts,  expenses  and  pecuniary  legacies,  and 
that  the  residuary  bequests  will  remain  entirely  unprovided  for. 

They  admit  that  on  or  about  March  5th,  1844,  they,  as  such 
executors,  caused  to  be  inventoried  and  appraised  what  they  con- 
sidered and  believed  to  be  the  goods,  chattels  and  credits  of  Hope 
Haines,  deceased;  that  in  the  said  inventory  are  included — 

First,  the  bonds,  notes  and  other  securities  payable  to  the  said 
Hope  Haines,  or  assigned  to  her,  and  which  they  believed  to  be 
her  own  separate  property,  amounting  to  $21,443.30. 

Secondly,  certain  bonds,  notes  and  other  securities  payable  to 
Hope  Haiues  and  Hannah  Lippincott,  or  standing  in  their  names, 
amounting  to  $15,616.26,  which  said  bonds,  notes  and  other 
securities  being  payable  to  or  assigned  over  to  the  said  Hope  and 
Hannah,  the  defendants  charged  themselves  in  the  said  inven- 
tory with  half  the  amount  of  each  security,  as  the  property  of 
the  estate  of  Hope  Haines. 

Thirdly,  certain  other  bonds,  notes  and  securities,  pome  of 
which  were  originally  payable  to  Hope  Cowperthwaite,  in  her 
lifetime,  and  others  of  which  were  payable  to  the  executors  of. 
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her  will,  after  her  deatfi,  and  others  of  which  were  assigned  over 
to  tho  .slid  executors. 

These  securities  being  found  with  the  other  securities  of  the 
said  Hope  Haines,  deceased,  and  almost  all  of  them  having  been 
assigned  over  to  the  said  Hope  Haines  and  Hannah  Lippincott 
by  the  said  Aquila,  either  as  executor  of  or  .as  trustee  under  the 
will  of  Hope  Cowperthwaite,  and  the  said  Aquila  representing, 
at  the  time  of  taking  said  inventory  and  appraisement,  that  the 
bonds  which  had  no  such  assignment  on  them  were  in  that  condi- 
tion only  because  he  had  omitted  to  make  the  necessary  and  pro- 
per assignment  thereon,  and  that  he  claimed  no  property  or  inter- 
est therein,  as  he  held  an  obligation  against  the  said  Hope  Haines 
and  Hannah  Lippincott  for  his  interest  in  the  estate,  these  de- 
fendants, under  the  impression  and  belief  that  there  had  been 
some  settlement  made  between  and  among  the  persons  interested 
in  the  personal  estate  of  Hope  Cowperthwaite,  deceased,  and 
that  Hope  Haines  and  Hannah  Lippincott  had  given  to  Aquila 
aud  Rebecca  their  individual  obligations  for  the  amounts  due 
them,  severally,  and  were  therefore  personally  responsible  there- 
for, aud  that  the  said  bonds,  notes  aud  other  securities  so  given 
and  assigned,  and  so  found  as  aforesaid,  were  the  individual 
property  of  the  said  Hope  Haines  and  Hannah  Lippincott,  and 
that  the  estate  of  the  said  Hope  Haines  had  an  equal  interest 
therein,  charged  themselves  in  the  said  inventory  with  one-half 
aforesaid ;  that  in  so  doing  they  acted  in  good  faith  and  ac- 
cording to  the  best  of  their  judgment,  from  the  facts  and  cir- 
cumstances before  them  and  within  their  knowledge;  that  the 
whole  amount  of  the  securities  last  mentioned  was,  at  the  time 
of  taking  said  inventory,  $41,375,  and  that  they  charged  them- 
selves with  the  half  thereof. 

That  at  the  time  of  taking  said  appraisement  and  inventory, 
Aquila  made  no  claim  to  the  bonds  or  to  any  part  thereof,  either 
.as  executor,  or  as  trustee,  or  in  any  other  capacity,  nor  did  he 
represent  himself  to  these  defendants  as  a  trustee,  or  as  having 
any  interest  in  the  said  property,  either  as  trustee,  or  cestui  que 
ti-ud;  that  there  was  nothing  in  the  said  bonds  or  securities,  or 
any  of  them,  to  show  the  defendants  that  Aquila  or  Rebecca  had 
interest  in  them,  except  that  one  of  said  bonds,  originally 
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given  fur  §1000,  was  made  payable  to  Hope  Haines  and  Han- 
nah Lippincott,  trustees  of  Rebecca  Zilley,  and  one  other,  for 
§270.  was  drawn  payable  to  them  as  trustees  generally. 

They  admit  they  took  into  their  possession,  among  others,  the 
several  bonds  and  mortgages  specified  in  the  bill ;  but  do  not 
admit  that  the  said  securities  are  part  of  a  trust  fund,  nor  can 
they  answer  as  to  their  character  further  than  they  have  an- 
swered. 

They  deny  that  they  were  taken  out  of  the  custody  of  Han- 
nah Lippiucott  and  Aquila  S.  Ridgeway  against  their  will  and 
remonstrance,  as  is  alleged  in  the  bill ;  and  allege  the  truth  to 
be  that,  after  some  conversation  between  them,  the  defendant?, 
and  Aquila  and  Hannah,  in  regard  to  the  disposition  of  the  said 
bonds  and  mortgages,  it  was  eventually  agreed  that  one-half,  in 
amount,  of  all  the  bonds  and  securities,  (excepting  those  pay- 
able to  or  standing  in  the  name  of  Hope  Haines  alone,)  should  be 
retained  by  the  defendants  as  executors  as  aforesaid,  and  that 
the  other  half  should  be  given  up  and  delivered  over  to  Hannah 
Lippincott,  which  was  accordingly  done  by  these  defendants  ; 
and  the  same  were  taken  and  received  by  the  said  Hannah  ;  and 
each  party  gave  to  the  other  a  list  of  the  bonds  and  securities  so 
taken  and  received. 

They  say  that  the  said  bonds  and  securities  were  not  in  the 
possession  of  the  said  Hannah  and  Aquila,  or  either  of  them, 
but  in  the  custody  of  these  defendants  ;  that  they  were  in  the 
same  chest  in  which  were  found  the  other  bonds  and  papers 
of  Hope  Haines;  which  chest  was  delivered  to  them,  as  ex- 
ecutors of  her  will,  together  with  the  key  of  it;  that  after 
taking  the  inventory,  they  took  with  them  the  bonds  and  secu- 
rities belonging  to  the  estate  of  Hope  Haines,  deceased,  and  re- 
tained possession  of  the  key,  (leaving  the  chest  at  the  late  resi- 
dence of  the  said  Hope  Haiues,  in  which  chest  were  many 
papers  appertaining  to  the  estate  and  business  of  Hope  Haine?, 
deceased,  which  had  not  been  carefully  examined,)  until  the  key 
was,  at  the  request  of  Ab.  Brown  and  John  R.  Slack,  Esquires, 
delivered  to  them,  in  confidence,  that  they  might  examine  the 
papers  and  other  writings  remaining  in  the  chest,  for  the  purpose 
of  arriving  at  some  conclusion  or  getting  some  information  as  to 
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the  trust  or  trusts  set  up  in  the  bill  and  the  management  of  the 
said  property  by  the  said  Hope  Haines,  or  by  the  said  Hope 
Haines  and  Hannah  Lippincott. 

They  say  that  the  key  was  delivered  to  Brown  and  Slack  as 
the  agents  or  1'riends  of  the  complainants,  or  some  of  them,  as 
they  understood,  in  the  full  belief  that  it  would  be  returned  to 
them ;  but  that  it  has  never  been  returned,  and  that  the  key, 
with  the  chest  and  the  papers  therein  have  ever  since  been  with- 
held from  them,  though  they  have  demanded  them,  considering 
that  they  were  entitled  to  them,  and  that  they  might  be  aided  by 
them  in  the  proper  understanding  and  prosecution  of  their  rights 
and  duties  as  such  executors;  and  they  say  they  suppose  and 
believe,  that  the  statements,  papers  and  agreements,  or  some  of 
them,  specified  in  the  stating  part  of  the  complainant's  bill, 
were  found  in  the  said  chest ;  and  they  hope  that  the  fact  that 
they  have  had  no  opportunity  carefully  to  examine  these  papers 
will  satisfactorily  account  for  the  imperfect  answers  they  have 
been  obliged  to  give  to  various  parts  of  the  bill. 

They  admit  that  Abraham  Brown,  about  the  time  hi  that  re- 
spect stated  in  the  bill,  demanded  of  them  the  bonds  or  obliga- 
tions iu  their  hands,  and  that  they  declined  surrendering  them 
either  to  him  or  to  the  said  Aquila  and  Hannah;  but  say  they 
have  repeatedly  offered  to  the  complainants,  or  some  of  them,  to 
surrender  up  to  Rebecca  and  Aquila  obligations,  or  pay  over  to 
them  money,  equivalent  in  amount  to  the  obligations  or  agree- 
ments by  them  held  against  the  said  Hope  Haines  or  her  estate, 
whenever  the  said  Aquila  and  Rebecca  would  deliver  up  to  the 
defendants  the  said  agreements  or  obligations;  and  that  they  are 
still  willing  to  do  so. 

They  admit  they  received  moneys  on  some  of  the  securities; 
but  say  they  have  not,  in  any  instance,  solicited  payment,  being 
desirous  that  the  moneys  should  remain  as  invested  so  long  as  any 
question  was  made  as  to  its  appropriation  or  ownership ;  and  that 
most  of  the  money  they  have  received  has  been  deposited  in 
bank  for  safe  keeping,  the  residue  having  been  placed  at  interest. 

They  admit  that  they  inventoried  and  took  possession  of,  as 
the  separate  property  of  Hope  Haines,  the  bond  and  mortgage 
.given  by  William  Warner,  Jr.,  to  Hope  Haines,  dated  3d  mouth 
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25th,  1842,  for  $4500,  stated  in  the  bill,  as  they  supposed  they 
had  an  undoubted  right  to  do;  but  deny  that  they  did  so  against 
the  will  of  Aquila  and  Hannah,  or  either  of  them,  as  far  as  they 
know;  and  they  deny  that  at  the  time  of  the  filing  of  the  bill 
they  had  disposed  of  the  said  bond  and  mortgage;  but  they  al- 
lege that  after  the  bill  was  filed,  Warner  proffered  himself  ready 
and  desirous  to  pay  oft*  the  said  bond  and  mortgage,  and  that 
the  defendants,  finding  that  it  was  claimed  in  the  bill  as  trust 
property,  and  denied  to  be  the  separate  property  of  Hope  Haine?, 
declined,  on  that  account,  to  receive  the  money  ;  whereupon 
Warner  tendered  the  money  in  specie,  and  that  the  defendants, 
not  feeling  at  liberty  to  refuse  it,  received  the  money  and  depos- 
ited it  in  bank  for  safe  keeping;  and  they  deny  that  the  said 
bond  and  mortgage  is  a  part  of  the  trust  fund,  or  in  any  way 
connected  with  it,  so  far  as  they  have  any  knowledge. 

They  say  they  are  willing  to  render  a  true  account  of  all  the 
securities  which  came  to  their  hands  as  executors  aforesaid,  and 
that  the  inventory,  a  copy  of  which  is  annexed  to  their  answer, 
contains  such  account,  as  they  verily  believe. 

They  say  they  have  always  been  and  still  are  ready  and  will- 
ing to  pay  over  or  deliver  to  Aquila  and  Hannah  any  money,  se- 
curities or  other  property  in  their  hands,  as  soon  as  it  may  be 
ascertained  that  the  same  belongs  to  the  said  Hannah  and  Aquiln, 
or  either  of  them,  or  that  they  are  entitled  to  the  custody  of 
the  same,  as  trustees  or  otherwise,  and  they,  the  defendants,  be 
indemnified  and  made  safe  in  so  doing;  that  they  are  desirous  to 
act  under  the  direction  of  the  court,  and  to  have  the  benefit  of 
its  protection;  the  more  especially  as  those  who  claim  under  the 
residuary  bequest  in  the  will  of  Hope  Haines,  or  some  of  them, 
allege  and  insist  that  the  whole  of  the  fourth  part  of  the  estate 
of  Hope  Cowperthwaite,  which  was  given  in  trust  for  the  benefit 
of  Hope  Haines,  became,  according  to  the  requirements  of  the 
trust,  or  in  some  other  way,  in  the  lifetime  of  said  Hope  Haines, 
the  separate  and  sole  property  of  the  said  Hope  Haines ;  that 
the  same  was  withdrawn  from  the  trust  fund,  and  that  it  now 
constitutes  a  part  of  the  estate  of  said  Hope  Haines ;  and 
particularly,  they  insist  that  the  interest  on  said  share,  the  said 
share  being  in  the  actual  possession  of  the  said  Hope  Haines, 
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in  her  lifetime,  and  the  interest  received  by  her,  constitutes  a 
part  of  the  separate  estate  of  said  Hope  Haines,  even  if  it  should 
be  ascertained  that  the  share  itself  is  trust  property. 

They  further,  say  that  according  to  the  terms  of  the  trust  in 
Hope  Cowperthwaite's  will,  the  interest  on  the  share  given  for 
tiie  benefit  of  Hope  Haines,  and  the  other  cestuis  que  trust,  was 
payable  annually ;  that  they  have  understood  and  believe,  that 
in  the  liietime  of  Hope  Haines,  she  paid  the  interest  annually  to 
Aquila  and  Rebecca  on  the  account  for  which  they  held  the  obli- 
gations of  the  said  Hope  Haines  and  Hannah  Lippincott ;  that  as 
to  the  interest  annually  and  accruing  and  received  by  the  said 
Hope  Haines,  on  her  share  of  the  said  fund,  they  are  unable  to 
say  when  the  same  was  invested,  or  in  what  securities  ;  and  wheth- 
er, if  a  trust  be  established,  and  the  said  share  be  decreed  to  be 
held  in  trust  for  the  purposes  of  Hope  Cowperthwaite's  will, 
the  said  interest,  or  any  part  of  it,  shall  be  considered  as  be- 
longing to  said  trust,  they  submit  to  the  court,  and  say  they  are 
ready  to  abide  its  decision  and  indemnity.  But  they  submit 
that  they  are  not  responsible  for  any  loss  that  may  accrue,  in 
case  the  trust  be  established;  that  they  have  acted  in  good  faith, 
on  the  facts  and  information  before  them,  and  on  the  advice  of 
counsel,  and  thrown  no  obstacle  in  the  way  of  a  speedy  decision 
and  adjustment  of  the  rights  and  claims  of  all  who  may  be  in- 
terested. 

And  they  further  say  that  the  complainants,  having  withheld 
from  them  the  papers,  which  they,  the  complainants,  now  insist 
establish  the  trust  and  their  right  to  the  said  bonds  and  securi- 
ties, or  a  part  thereof,  have  no  just  grounds  of  complaint  against 
them. 

They  further  say  that  Hope  Haines  never,  as  they  believe,  re- 
ceived any  commission  or  other  compensation  for  her  services  as 
one  of  the  executors  of  Hope  Cowperthwaite's  will ;  and  submit 
that  her  estate  is  entitled  to  a  proper  allowance  for  the  same, 
and  for  any  services  rendered  to  the  complainants  in  and  about 
the  management  of  the  property. 

A  copy  of  the  inventory  and  appraisement  caused  by  them  to 
be  made  of  the  property  inventoried  as  the  property  of  Hope 
Haines,  is  annexed  to  this  answer. 
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Interrogatories  were  exhibited  by  the  defendants  to  the  com- 
plainants. 

In  answer  thereto,  Rebecca  Zilley  says  that  she  received  from 
the  executors  of  her  mother's  will,  on  account  of  her  share,  prior 
to  1839,  $2483.  The  money  was  handed  to  her  by  Hope 
Haines,  the  acting  executor.  This  is  all  she  has  received. 

Aquila,  in  answer  to  the  said  interrogatories,  says  he  received 
of  the  residuum  of  the  estate  of  Hope  Cowperthwaite,  from 
Hannah  Lippincott  and  Hope  Hiines,  executors  of.and  trustees 
under  the  will  of  Hope  Cowperthwaite,  prior  to  June  25th,  1839, 
in  different  sums,  at  different  times,  $5938;  that  though  Hope 
Haines  was,  on  that  occasion,  the  acting  person,  the  business 
was  done  in  the  names  of  both  his  trustees,  Hope  and  Hannah. 
The  securities  he  received  were  assigned  to  him  by  both  of  them. 
That  on  the  25lh  June,  1839,  he  received  the  further  amount 
of  $1781.73.  These  suras  were  in  full  of  what  was  bequeathed 
to  him  absolutely.  On  that  day  an  instrument  of  that  date, 
executed  by  Hope  Haines  and  Hannah  Lippincott,  was  deliv- 
ered to  him,  a  copy  of  which  is  annexed  to  these  answers. 

Rebecca  says  an  instrument  was  given  to  her,  a  copy  of  which 
is  annexed  to  the  answers. 

Aquila  answers,  further,  that  there  are  papers  in  the  box,  re- 
lating to  the  trust  funds,  consisting  of  memoranda  and  accounts, 
some  in  his  handwriting,  but  most  in  Hope  Haines'  writing. 
There  are  also  in  the  box  some  accounts,  &c.,  which  appear  to 
relate  to  the  separate  estate  of  Hope  Haines;  these  he  offered  to 
Mr.«Stokes,  but  he  declined  to  receive  them.  As  to  those  which 
relate  to  the  trust  fund,  he  caused  an  offer  to  be  made  to  Stokes 
to  produce  them  in  the  presence  of  the  complainants  and  defend- 
ants and  their  respective  counsel,  but  the  proposition  was  de- 
clined. A  further  offer  was  made  to  furnish  copies,  which  was 
also  declined. 

Rebecca  und  Aquila  further  say  that  Hannah  Lippincott  and 
Hope  Haines  did  pay  to  them,  respectively,  on  the  25th  June,  of 
each  of  the  years  1810,  1841,  1842,  1843,  to  Rebecca  $735.33, 
and  to  Aquila  $421.11.  That  no  payments  have  been  made  to 
either  of  them  on  that  account  since  June  25th,  1843,  either  by 
Hannah  or  Hope.  That  the  three  first  years'  payments  were 
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made  to  Rebecca  in  money  ;  for  the  last  two  years  Hannah  and 
Hope  gave  their  bond  to  her,  conditioned  for  the  payment  of 
$1477,  with  interest,  dated  June  25th,  1843,  which  bond  she 
now  holds,  but  has  received  on  account,  January  8th,  1844, 
$942.50,  a  credit  for  which  is  endorsed  on  the  bond.  That  to 
Aquila  three  payments  were  made,  partly  in  money  and  partly 
in  securities,  but  he  cannot  state  how  much  in  each,  having  kept 
no  precise  accounts. 

Annexed  to  these  answers,  and  referred  to  in  them,  is  a  writ- 
ing under  the  hands  and  seals  of  Hope  Haines  and  Hannah  Lip- 
pincott, dated  June  25th,  1839,  marked  Exhibit  2,  reciting  that 
Hope  Cowperthwaite,  deceased,  by  her  will  dated  October  22d, 
1818,  and  by  a  codicil  thereto  dated  December  10th,  1824,  gave 
and  bequeathed  to  her  grandson,  Aquila  S.  Ridgeway,  certain 
sums  of  money,  a  part  to  trustees  for  his  use,  and  a  part  to  him 
absolutely,  and  that  Hannah  Lippincott  an-i  Hope  Haines,  the 
trustees  in  the  said  will  and  codicil  named  for  the  said  Aquila, 
and  who"  are  the  executrices  of  the  said  will  and  codicil,  and  the 
said  Aquila  having  adjusted  and  settled  all  accounts  in  relation 
to  the  estate  of  Hope  Cowperthwaite  and  in  relation  to  the 
moneys  so  bequeathed  to  the  said  Aquila,  between  them  ;  and  that 
Hope  and  Hannah,  as  the  two  executrices  of  the  said  will  and 
codicil,  had  paid  to  Aquila  the  balance  of  that  part  of  the  said 
moneys  bequeathed  to  him  absolutely  ;  and  then  proceeding  thus: 

"Now  this  writing  made  by  us,  Hope  Haines  and  Hannah  Lip- 
pincott, witnesseth,  that  we  have  now  in  our  hands,  as  trustees 
of  the  said  Aquila  S.  Ridgeway,  according  to  the  provisions  of 
the  said  will  and  codicil,  seven  thousand  and  eighteen  dollars 
and  twenty-seven  cents,  which  we  are  to  hold  and  retain  in 
our  hands  in  accordance  with  the  provisions  of  said  will  and 
codicil,  and  to  be  paid  out  by  us  to  the  said  Aquila  S.  Ridge- 
way, in  conformity  to  the  provisions  of  the  said  will  and  codicil 
in  relation  thereto.  This  writing  being  simply  for  the  purpose 
of  showing  the  amount  which  we  have  in  our  hands  for  the 
said  Aquila  S.  Ridgeway  under  the  provisions  of  the  said  will 
and  codicil,  and  not  to  alter  or  vary  his  rights  in  the  least  in 
relation  thereto.  Signed,  sealed  and  delivered  in  the  presence 
of  Craig  Moffit,  C.  M.  Harker." 
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And  another  writing  executed  under  the  hands  and  seals  of 
Hope  Haines  and  Hannah  Lippincott,  dated  June  26th,  1843, 
reciting  that  Hope  Cowperthwaite,  by  her  said  will  and  codicil, 
gave  and  bequeathed  unto  Hannah  Lippincott,  Hope  Haines, 
and  Aquila  S.  Ridgeway,  and  to  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  survivor,  a  cer- 
tain portion  of  her  estate,  to  be  held  by  them  in  trust  for  her 
daughter,  Rebecca  Zilley,  and  her  children,  as  in  said  will  and 
codicil  is  particularly  set  forth  ;  and  that  Hannah  Lippincott, 
Hope  Haines,  and  Aquila  S.  Ridgeway,  who  are  the  executors 
of  the  said  will,  have  adjusted  and  settled  all  accounts  in  relation 
to  the  said  estate,  and  then  proceeding  thus: 

"  Now  this  writing  given  by  us,  Hannah  Lippincott  and  Hope 
Haines,  two  of  the  said  trustees,  Aquila  S.  Ridgeway,  the  other 
trustee,  having  resigned  his  trusteeship,  which  resignation  was 
accepted  by  the  said  Rebecca  Zilley,  witnesseth,  that  there  was 
remaining  in  the  hands-of  Hannah  Lippincott  and  Hope  Haines, 
trustees  as  aforesaid,  on  the  25th  June,  1839,  $12,255,  and  no 
more,  in  trust  for  the  said  Rebecca  Zilley  and  her  children,  the 
said  Rebecca  having  before  that  day  received  of  and  from  her 
said  trustees  $2483.53,  in  part  payment  of  the  money  so  left 
her  in  trust;  and  we,  the  said  Hannah  Lippincott  and  Hope 
Haines,  do  hereby  declare  this  writing  is  merely  given  for  the 
purpose  of  showing  the  amount  of  money  in  our  hands  on  the 
said  25th  June,  1839,  in  trust  for  the  said  Rebecca  Zilley,  under 
the  provisions  of  the  said  will  and  codicil,  and  not  to  alter, 
change,  or  vary  the  rights  of  the  said  legatee  or  trustees  in  the 
least,  in  relation  to  anything  contained  in  said  will  and  codicil." 

There  is  also  annexed  to  these  answers  a  writing  marked  Ex- 
hibit O,  being  an  instrument  under  the  hands  and  seals  of  Hope 
Hainee  and  Hannah  Lippincott,  dated  June  25th,  1839,  reciting 
that  Aquila  S.  Ridgeway,  by  the  will  and  codicil  thereto  of  Hope 
(Jowperthwaite,  deceased,  was  appointed,  jointly  with  Wallace 
Lippincott,  trustee  of  the  one-fourth  part,  &c.,  for  the  use  and 
benefit  of  Hope  Haines,  subject  to  the  powers  and  provisos  con- 
tained in  said  will;  and  that  he  was  appointed  trustee,  in  the 
same  manner,  of  the  Hannah  Lippincott  fourth;  and  that  Wal- 
lace Lippincott  having  died,  Aquila  is  now  sole  surviving  trus- 
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tee  of  said  Hope  and  of  said  Hannah ;  and  then  declaring  that 
tlu-v,  Hope  and  Hannah,  have  in  their  hands,  respectively,  the 
whole  amount  of  the  principal  and  interest  of  each  of  their 
shares,  either  in  cash  or  securities;  and  that  "though  the  said 
Aquila  has  been  and  now  is  our  trustee  as  aforesaid,  and  the 
said  securities  are  taken  in  his  name  as  said  trustee,  yet  he  hath 
not  at  any  time  received  any  part  of  said  estate  or  money  so 
coming  to  us  as  aforesaid,  but  the  whole  hath  remained  in  our 
hands  from  the  death  of  the  said  Hope  Cowperthwaite,  and  still 
so  remains.  And  we  do  acquit  and  discharge  the  said  Aquila 
S.  Ridgeway,  his  heirs,  &c.,  from  all  and  any  liability  in  conse- 
quence of  our  having  retained  in  our  hands  the  said  portions  so 
bequeathed  to  us,  and  the  evidences  and  securities  thereof.  And 
as  it  is  our  intention  to  retain  in  our  hands  the  said  portions  and 
the  evidences  and  securities  therefor,  and  have  the  same  under 
our  own  control  and  management,  although  the  said  Aquila  S. 
Ridgeway  is  to  continue  our  trustee,  we  do,  therefore,  for  this 
acquit  and  exonerate  him,  his  heirs,  &c.,  from  all  liability  which 
he  may  incur  by  permitting  the  said  portions  to  remain  in  our 
hands,  with  the  evideuces  and  securities,  under  our  management 
and  control." 

Several  other  exhibits  were  produced,  and  much  testimony 
was  taken  on  both  sides. 

The  case  was  heard  on  the  pleadings  and  proofs. 

J.  P.  Bradley  and  F.  T.  Frelingkuysen,  for  the  complainants. 
They  cited  1  Sugden  on  Powers  373,  384,  387,  398,419;  2 
JHeriv.  533. 

William  L.  Dayton  and  Peter  D.  Vroom,  for  the  defendants. 
They  cited  1  Sugden  on  Powers  388  ;  1  Story's  #7.,  §§  97,  170, 
173,  175;  2  Sugden  95,  127  to  141  ;  Jeremy's  Ej.  371,  2,  3, 
4;  8  Ves.,  Jr,  609,  616;  Ambler  681. 

THE  CHANCELLOR,  before  proceeding  to  deliver  his  opinion, 
remarked  that  an  abstract  of  :ibout  forty  folios,  which  he  had 
made,  contained  all  the  testimony  that  was  material ;  that,  to 
sift  that  out,  he  had  been  obliged  to  go  through  262  folios.  That 
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it  should  be  recollected  that  unless  a  judge  was  satisfied  that  he 
had  a  distinct  view  of  everything  material  in  the  testimony,  he 
could  not  feel  willing  to  decide  a  cause,  and  that  the  burden  of 
wading  through  a  volume  of  useless  matter  should  not  be  im- 
posed. 

THE  CHANCELLOR.  The  question  in  this  case  is  whether  the 
securities  which  have  been  inventoried,  appraised  and  taken  by 
the  executors  of  Hope  Haines  as  belonging  to  her  estate,  (other 
than  those  which  she  held  in  her  individual  name,)  belong  to  the 
trusts  created  by  the  will  of  Hope  Cowperthwaite,  or  belong  to 
the  estate  of  Hope  Haines,  and  are  to  be  disposed  of  under  her 
will.  If  the  disposition  of  these  securities  was  the  same  un- 
der both  wills,  it  would  probably  be  of  no  great  importance 
which  set  of  trustees  should  have  the  charge  of  them.  But 
the  disposition  of  the  different  wills  is  different,  and  the  ques- 
tion involved  affects  substantial  interests  of  opposing  claimants 
to  these  securities.  The  cestuis  que  trust  under  the  different 
wills  are  different,  not  altogether  so,  indeed,  but  sufficiently  so 
to  make  it  a  question  between  substantial  adverse  claims.  These 
securities  belong  to  the  trusts  under  Hope  Cowperthwaite's  will, 
unless  something  has  been  done  conformably,  in  the  judgment 
of  a  court  of  equity,  to  the  provisions  of  that  will,  withdraw- 
ing them  from  those  trusts  and  making  them  the  property  of 
Hope  Haines,  discharged  from  those  trusts.  The  oar  is  in  the 
hands  of  the  executors  of  the  will  of  Hope  Haines,  and  they 
have  voluntarily  taken  it. 

(The  Chancellor  here  stated  the  character  of  the  securities, 
and  classified  them.) 

Hope  Cowperthwaite,  the  first  testatrix,  left  five  children,  be- 
ing children  by  her  first  husband,  Lippincott,  namely,  one  son, 
Wallace  Lippincott,  and  four  daughters,  Martha  Woolston,  Re- 
becca Zilley,  Hope  Haines  and  Hannah  Lippincott.  She  gives 
her  son  Wallace  only  a  small  sum,  he  having  been  provided  for 
in  her  lifetime. 

After  certain  bequests,  she  divides  her  personal  estate  into 
four  parts,  and  bequeaths  one-fourth  to  trustees  for  each  daugh- 
ter, with  certain  provisions  and  limitations  in  reference  thereto. 
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Wallace  Lippincott  and  Hope  Haines  are  by  the  will  appointed 
the  trustees  of  the  Martha  Wool.ston  fourth.  By  the  will  and 
codicil,  Hope  Haines,  Hannah  Lippincott  and  Aquila  S.  Ridge- 
way  aiv  the  trustees  of  the  Rebecca  Zilley  fourth.  Wallace 
Lippincott  and  Aquila  S.  Ridgeway  were  appointed  the  trustees 
of  the  Hope  Haines  fourth,  and  also  of  the  Hannah  Lippincotfc 
fourth  ;  and  on  the  death  of  Wallace  Lippincott,  Aquila  S. 
Ridgeway  became  the  sole  surviving  trustee  of  Hope  .Haines 
fourth  and  of  the  Hannah  Lippincott  fourth  ;  and  by  the  death 
of  Hope  Httines,  Hannah  Lippiucott  and  Aquila  S.  Ridgeway 
became  the  surviving  trustees  of  the  Rebecca  Zilley  fourth. 
Hannah  Lippincott,  Hope  Haines  and  Aquila  S.  Ridgeway  were 
appointed  executors  of  the  will  and  codicils,  and  since  the  death 
of  Hope  Haines,  Hannah  Lippincott  and  Aquila  S.  Ridgeway 
are  the  surviving  executors. 

The  trusts  of  the  different  fourths  are  of  the  same  general 
character. 

The  trust  in  reference  to  the  Hope  Haines  fourth  is,  in  sub- 
stance, as  follows  :  This  fourth  is  bequeathed  to  Wallace  Lip- 
pincott, since  deceased,  and  Aquila  S.  Ridgeway  and  to  the  sur- 
vivor of  them,  in  trust,  to  place  the  same  at  interest,  and  to  pay 
the  interest  arising  thereon,  yearly,  to  Hope  Haines  so  long  as 
she  shall  live  ;  and  also  in  trust  to  pay  to  Hope  Haines  so  much 
of  the  principal  as  she  shall,  from  time  to  time,  by  writing  under 
her  hand,  attested  by  two  credible  witnesses,  require  of  the  said 
trustees ;  and  if  she  shall  leave  children  living  at  her  death,  or 
descendants  of  children,  then  that  what  shall  remain  undisposed 
of,  of  the  said  fourth,  with  its  accumulated  interest,  shall  belong 
to  and  vest  in  her  children,  to  be  paid  to  them  at  twenty-one, 
respectively,  the  issue  of  any  deceased  child  to  stand  in  the 
j)lace  of  the  deceased  parent;  but  if  she  die,  not  leaving  any 
child  or  descendant  of  any  child  living  at  her  death,  then  that 
the  trustees  pay  what  may  remain  of  this  fourth  undisposed  of 
at  the  time  of  the  death,  with  its  accumulated  interest,  unto 
such  of  her  brothers  or  sisters  or  their  children,  in  such  pro- 
portions as  she,  the  said  Hope  Haines,  shall  by  will  or  writing  in 
nature  thereof,  sign  by  her  hand,  and  attested  by  two  credible 
witnesses,  direct  and  appoint ;  she,  the  said  Hope,  in  such  case, 
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to  have  power  to  dispose  of  the  same  among  her  brothers  and 
sisters  and  their  children,  in  such  proportions  as  she  may  think 
fit,  but  to  no  other  person  or  persons  whomsoever ;  and  if  she 
die,  not  leaving  any  child  living  at  her  death,  nor  descendant  of 
such  child,  and  without  having  made  such  appointment,  then 
that  the  said  trustees  pay  what  shall  remain  undisposed  of,  as 
aforesaid,  of  this  fourth,  unto  the  brothers  and  sisters  of  the  said 
Hope,  in  equal  proportions,  (the  shares  of  any  sisters  that  may 
then  be  married  to  be  paid  to  their  trustees,  for  their  separate 
use,  free  from  their  husbands'  control.)  The  children  of  any 
deceased  brother  or  sister  to  stand  in  the  place  of  his,  her, 
or  their  parent. 

On  the  25th  June,  1839,  there  was  an  ascertainment  of  the 
amount  of  the  estate.  It  is  called  a  settlement.  The  exhibits, 
I  think,  show  that  it  was  intended  as  a  settlement  of  the  execu- 
tors' accounts ;  and  it  is  to  be  considered,  for  the  purposes  of 
this  case,  in  the  same  light  as  a  settlement  in  the  Orphans'  Court 
would  be. 

Hope  Haines  died  leaving  no  child  or  descendant  of  any  child. 

The  bill  is  filed  by  Hannah  Lippincott,  Aqnila  S.  Ridgeway 
and  Rebecca  Zilley;  Hannah  and  Aquila  claiming  to  be  sur- 
viving trustees  of  the  Rebecca  Zilley  fourth  ;  Aquila  claiming 
to  be  the  sole  surviving  trustee  of  the  Hope  Haines  and  Hannah 
Lippincott  fourths;  and  Rebecca  Zilley  being  a  cestui  que  trust 
of  the  fourth  bequeathed  in  trust  for  her,  &c.  The  object  of 
the  bill  is  to  recover  from  the  executors  of  Hope  Haines  the 
securities  inventoried  and  taken  by  them  as  belonging  to  the 
estate  of  Hope  Haines,  other  than  those  which  stand  in  her  own 
name. 

As  to  the  Hope  Haines  fourth,  the  first  question  is,  did  Hope 
Haines,  in  her  lifetime,  require  the  said  trustees  to  pay  to  her 
any  part  of  the  principal  of  this  fourth,  in  the  manner  prescribed 
by  the  will  for  that  purpose,  or  in  any  manner  which  should  be 
considered  in  equity  as  equivalent  thereto  ?  't 

It  is  contended,  on  the  part  of  the  defendants,  that  the  settle- 
ment of  the  estate  by  the  executors,  the  assignments  by  Aquila, 
one  of  the  executors,  to  Hannah  and  Hope,  the  other  two  execu- 
tors, and  the  Exhibit  O  and  the  other  exhibits  in  the  cause, 
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should  be  considered  as  amounting,  in  effect,  to  a  requirement 
by  Hope  Haines  in  her  lifetime,  on  her  trustee,  Aquila  S. 
Ridgway,  to  pay  to  her  the  principal  of  the  Hope  Haines  fourth. 

As  to  the  settlement,  it  was  necessary  or  proper,  in  order  to 
ascertain  the  amount  of  the  estate  which  would  be  subject  to  trusts. 
It  seems  to  have  been  in  lieu  of  a  settlement  by  the  executors 
in  the  Orphans'  Court.  As  to  the  assignments  by  Aquila,  they 
were  assignments  by  one  of  three  executors  to  the  other  two, 
of  all  his  interest  in  the  securities  so  assigned.  As  to  Exhibit  O, 
it  does  not  seem  to  me  to  furnish  sufficient  evidence  that  Hope 
intended  by  it  to  extinguish  the  trust  as  to  the  Hope  Haines 
fourth ;  and,  as  has  been  observed  before,  the  burthen  is  on  the 
defendants  to  show  enough  to  enable  the  court  to  affirm  that  such 
was  her  intention.  The  fact  that  she  did  not  adopt  the  mode 
prescribed  in  the  will  for  doing  it,  is  certainly  to  be  considered 
as  opposed,  more  or  less,  to  the  idea  that  she  intended  to  do  so. 
If  she  had  so  intended,  she  had  only  to  declare  that  intention  to 
the  trustee,  by  writing  under  hand  attested  by  two  witnesses. 
When  she  could  do  it  by  so  plain  and  easy  a  mode — a  mode  that 
would  have  been  subject  to  no  misapprehension — would  so  careful 
a  woman,  scrupulously  particular,  according  to  the  accounts  we 
have  of  her,  be  likely  to  be  satisfied  with  any  other  mode,  or,  at 
any  rate,  with  one  so  equivocal  in  its  character  as  that  from  which 
the  counsel  for  the  defendants  ask  us  to  infer  such  intention  on 
her  part  ? 

Again,  Exhibit  O,  after  reciting  that  Aquila,  since  the  death 
of  Wallace  Lippincott,  is  the  sole  surviving  trustee  of  the  Hope 
Haines  fourth,  and  of  the  Hannah  Lippincott  fourth,  expressly 
declares  that  "  he  is  to  continue  our  trustee."  All  the-  securi- 
ties belonging  to  the  trust  had  remained  in  the  hands  of  Hope 
and  Hannah,  two  of  the  executors  of  the  will  of  Hope  Cow- 
perthwaite,  from  the  time  of  her  death,  in  1829,  up  to  the  said 
settlement  and  the  date  of  this  exhibit,  June,  1839  ;  Aquila,  the 
other  executor,  consenting  to  it. 

After  a  careful  examination  of  the  testimony  and  exhibits  in 
the  cause,  I  do  not  feel  willing  to  affirm  that  what  was  done  on 
the  25th  June,  1839,  was  intended  by  Hope  Haines  as  an  execu- 
tion of  the  power  given  her  to  withdraw  the  principal  money 
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from  the  trust. 

If  it  was  intended  by  her  to  do  something,  on  that  day,  in  or 
towards,  or  as  equivalent  to  the  execution  of  the  power,  we  must 
suppose  that  such  intention  would  have  been  communicated  to 
her  counsel  who  drew  the  writings;  and  it  appears  to  me  to  be 
beyond  all  credence  that  counsel,  having  the  idea  of  such  inten- 
tion on  her  part  in  his  mind,  could  have  drawn  so  many  writings 
in  reference  to  the  different  fourths,  and  avoided  any  expression 
of  such  intention.  But  there  is  not  only  an  entire  absence  of 
any  such  expression,  but,  as  if  for  the  purpose  of  excluding  a 
conclusion  that  she  intended  to  do  so,  a  clause  is  inserted  in  Ex- 
hibit O,  expressly  declaring  that  Aquila  is  to  remain  a  trustee. 
When  the  meaning  of  a  party's  act  is  so  equivocal  and  diffi- 
cult to  be  understood,  I  see  no  reason  for  rejecting  his  express 
declaration  of  what  he  does  mean.  But  .if  this  declaration  is  to 
be  considered  as  not  conclusive,  it  is  certainly  entitled  to  weight 
in  examining  the  case  with  a  view  to  ascertain  the  intention  of 
Hope  Haines,  and  I  think  it  may  be  safely  said,  that  nothing 
stronger  than  conjecture  can  be  reached  in  opposition  to  this 
declaration.  How  are  we  to  apply  principles  where  we  have 
only  conjectures  in  place  of  establi'shed  facts? 

The  court  may  aid  a  defective  execution  of  a  power,  but  will 
not  supply  the  execution  where  none  has  been  attempted  or  in- 
tended. It  will  not  do  that  for  a  party  which  he  does  not  think 
fit  to  do  for  himself.  1  Story's  Eq.  Jur.,  §  170. 

The  only  safe  principle,  as  it  seems  to  me,  on  which  this  cause 
can  be  decided,  is  this:  Where  the  circumstances  are  so  equivo- 
cal as  to  leave  the  mind  in  doubt  whether  an  execution  of  the 
power  was  at  all  intended,  the  court  should  not  interpose.  An 
intention  to  execute  the  power  should  clearly  appear.  1  Story, 
§172. 

I  will  not  guess  on  either  side  in  the  case — either  that  Hope 
Haines  intended  to  withdraw  the  principal  from  the  trust,  or 
that  she  intended  that  the  yearly  interest  received  by  her  was  to 
be  added  to  the  principal  and  subjected  to  the  trust.  The  inter- 
est was  to  be  paid  to  her  by  her  trustee,  yearly,  without  any  de- 
mand ;  and  when  she  received  it,  she  received  it  as  hers  abso- 
lutely, not  subject  to  any  trust.  It  is  not  easy  to  perceive  how 
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she  could,  after  receiving  the  interest,  add  it  to  the  trust  fund. 
At  all  events,  something  affirmative  would  be  necessary — some- 
thing equivalent  to  declining  to  receive  the  interest  from  her 
trustee  and  leaving  it  to  accumulate  in  his  hands. 

As  to  the  question,  then,  whether  Hope  Haines  did  anything 
in  her  lifetime  equivalent  to  requiring  her  trustee,  conformably 
to  the  will  of  Hope  Cowperthwaite,  deceased,  to  pay  her  the 
principal  of  this  fourth,  to  be  her  own,  free  from  the  trust,  I 
am  of  opinion  that  there  is  no  sufficient  evidence  that  she  did  so. 

As  to  the 'interest  of  this  fourth,  I  am  of  opinion  that,  inas- 
much as  it  was  received  by  her,  it  is  to  be  considered  in  the  same 
light  as  if  it  had  been  paid  to  her  by  her  trustee  ;  and  that  there 
is  no  sufficient  ground  for  holding  that  it  became  a  part  of  the 
trust  fund  after  being  received  by  her. 

It  is  difficult  to  perceive  how  the  words  "with  its  accumulated 
interest,"  used  in  the  will,  can  apply  to  the  interest  which  should 
be  actually  paid,  yearly,  to  the  cestui  que  trust,  for  her  use,  free 
from  any  trust. 

As  to  the  will  of  Hope  Haines,  it  cannot  affect  the  right  to 
the  custody  of  the  papers  belonging  to  the  trust  fund.  The  will 
of  Hope  Cowperthwaite  provides  that  if  Hope  Haines  die  with- 
out leaving  any  child,  or  descendant  of  any  child,  then  that  the 
trustees  of  the  Hope  Haines  fourth  pay  what  may  remain  undis- 
posed of  of  this  fourth  unto  such  of  her  brothers  or  sisters,  or 
their  children,  as  she  shall  by  will  direct.  Even  if  the  will  of 
Hope  Haines,  therefore,  can  be  considered  as  an  appointment  in 
favor  of  the  persons  named  in  the  residuary  clause  thereof,  the 
trustee  under  Hope  Cowperthwaite's  will  would  be  the  person 
to  receive  the  money  or  these  trust  securities  and  pay  it  to  the 
appointees. 

Whether  the  persons  named  in  the  residuary  clause  of  Hope 
Haines'  will  are  entitled  to  this  fourth  is  a  question  which  it 
would  not  be  proper  now  to  decide. 

As  to  the  commissions  claimed  by  Hope  Haines,  she  was  not 
entitled  to  commissions  for  investing  and  managing  the  fourth 
over  which  she  had  the  power  of  appointment;  and,  it  seems  to 
me,  I  cannot  act  in  this  suit  in  reference  to  commissions  to  the 
executors  of  Hope  Cowperthwaite's  will. 


MARCH  TERM,  1847.  153 

Wheeler  v.  Eedmond. 

Hannah  Lippincott  is  surviving  obligee  of  the  securities  taken 
to  her  and  Hope  Haines ;  and  it  is  claimed  that  she  is  entitled 
to  the  possession  of  them.  I  think  this  is  so ;  and  for  this  reason  : 
the  surviving  co-obligee  is  entitled  to  half  the  moneys  recovered 
on  the  securities ;  to  oblige  him  to  divide  the  securities, in  amount, 
would  subject  him  to  the  risk  that  some  retained  by  him  might 
prove  worthless. 

An  order  of  reference  will  be  made  in  accordance  with  the 
foregoing  view. 

Order  accordingly. 

SAME  CASE,  2  Slockt.  164. 

CITED  in  Lippincott  v.  liidgeway,  3  Stoekt.  531. 


WHEELEK  v.  REDMOND. 

Tbe  report  of  a  master  on  exceptions  to  answer  is  brought  before  the  Chan- 
cellor, not  by  exceptions  to  the  master's  report,  but  by  appeal. 


In  this  case,  exceptions  had  been  filed  to  the  answer,  and  a 
rule  entered  with  the  clerk  referring  the  exceptions  to  a  master, 
who  decided  and  reported  upon  the  exceptions. 

Exceptions  were  filed  to  the  master's  report. 

THE  CHANCELLOR  said  that  the  proper  mode  of  bringing  the 
master's  report  before  him  in  such  case,  was  by  appeal,  and  not 
by  exceptions  to  the  report.  Rev.  Stat.  910,  §  29. 

VOL.  ii.  K 
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BEST  v.  J.  M.  SCHERMIER. 

1.  A  receiver  to  collect  rents  from  tenants  of  the  mortgagor  will  not  be 
appointed  on  filing  a  foreclosure  bill. 

2.  A  mortgagor  may  authorize  the  second  mortgagee  to  collect  rents  from 
tenants  of  the  mortgagor  and  apply  them  as  payments  on  his  mortgage ;  and 
he  will  not  be  restrained  from  doing  so  on  the  filing  of  a  foreclosure  bill  by 
the  first  mortgagee. 

On  the  18th  May,  1846,  Schermier  gave  a  mortgage  to  Bal- 
lentine  for  $700.  He  had  given  several  prior  mortgages  on  the 
same  premises.  Several  judgments  had  also  been  recovered 
against  him ;  some  prior  and  some  subsequent  to  the  mortgage 
to  Ballentine.  One  of  the  prior  mortgagees,  the  complainant  in 
this  case,  filed  a  bill  for  foreclosure  and  sale  of  the  premises, 
making  all  the  mortgagees  and  judgment  creditors  parties  de- 
fendants. This  bill  stated,  that  on  the  18th  May,  1846,  Scher- 
mier assigned,  transferred  and  set  over  to  the  said  Ballentine 
the  leases,  rents,  issues  and  profits  of  the  mortgaged  premises, 
and  empowered  him  to  collect  and  receive  the  rents  due  and  to 
grow  due.  That  Ballentine  had  already  received  some  rents, 
and  that  a  large  amount  of  rents  would  shortly  become  due,  and 
that  Balleutine  intended  to  collect  the  same  and  apply  them  to 
the  payment  of  any  money  that  might  be  due  or  become  due  on 
hia  said  mortgage.  The  bill  claims  that  the  said  rents  should  be 
paid  on  the  prior  mortgages,  and  prays  foreclosure  and  sale,  to 
pay  the  mortgages  according  to  their  priority;  and  that  Ballen- 
line  be  restrained  from  collecting  the  rents;  and  that  a  receiver 
be  appointed  to  collect  the  same  and  hold  them  subject  to  the 
order  of  the  court. 

An  injunction  was  granted,  and  a  receiver  appointed. 

Ballentine  answered  the  bill,  and  stated  in  his  answer,  that 
rSchermier,  at  or  about  the  time  of  giving  said  mortgage  to  Bal- 
lentine, and  further  to  secure  the  bond  of  Schermier  to  him,  se- 
cured by  the  said  mortgage,  executed  an  assignment  to  him,  Bal- 
lentine, of  all  the  rents,  issues  and  profits  of  the  mortgaged 
premises,  and  authorized  him  to  collect  the  same,  and  apply  them 
Jto  or  towards  the  payment  of  his  said  mo^paf0. 
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A  motion  was  thereupon  made  to  discharge  the  order  appoint- 
ing a  receiver  and  restraining  Ballentine  from  collecting  the 
rents. 

On  the  hearing  of  the  motion,  a  deposition  of  A.  C.  M.  Pen- 
nington  was  read,  stating  that  Schermier,  at  the  same  time  he 
gave  Ballentine  his  mortgage,  assigned  to  him  the  rents  coming 
due,  and  appointed  him  attorney  to  receive  the  same;  and  that 
both  the  mortgage  and  the  assignment  of  rents  were  the  securi- 
ties on  which  Ballentine  advanced  money. 

A.  C.  M.  Pennington,  in  support  of  the  motion. 
E.  R.  V.  Wrigld  and  J.  W.  Scott,  contra. 

THE  CHANCELLOR.  I  have  uniformly  denied  applications  to 
appoint  a  receiver  of  rents  made  on  filing  foreclosure  bills.  I 
have  considered  that  the  mortgagor  is  entitled  to  the  rents  while 
he  is  in  possession  by  his  tenants.  I  am  satisfied  that  the  con- 
trary practice  was  inconsistent  with  what  is  now  well  understood 
to  be  the  nature  of  a  mortgage,  and  led  to  great  oppression.  The 
view  I  had  taken  was  sustained  by  the  Court  of  Errors  and  Ap- 
peals in  the  case  of  Sanderson  v.  Price. 

Schermier  would  not  have  been  restrained  from  collecting  the 
rents ;  and,  he  having  assigned  them  to  Ballentine  and  author- 
ized him  to  collect  them  and  apply  them  as  payments  on  his 
mortgage,  I  see  no  reason  why  Ballentine  should  not  be  per- 
mitted to  collect  them. 

The  order  appointing  a  receiver  of  the  rents  and  restraining 
Balleutine  from  collecting  them  will  be  vacated. 

Order  accordingly. 

CITED  in  Cortleyou  v.  Eatheway,  3  Stockt.  43. 


THE  PREROGATIVE  COURT 

OF  THE 

STATE  OF  NEW  JERSEY, 

MARCH  TERM,  1847. 
* 

OLIVER  S.  HALSTEAD,  ORDINARY. 


JOSIAH  H.  KEEVES,  APPELLANT,  AND  ENOS  P.  REEVES  AND 
JACOB  P.  REEVES,  RESPONDENTS. 

A  father  devised  to  his  three  song  certain  lands,  as  tenants  in  common 
during  their  natural  lives,  and  after  the  death  of  either  of  them,  his  share  to 
go  to  his  lawful  issue;  and  if  any  of  his  said-sons  should  die  without  leaving 
lawful  issue,  his  share  to  go  to  the  survivors  of  them  ;  or  if  any  of  them  have 
deceased,  their  lawful  issue  to  have  the  share  that  would  have  gone  to  their 
father  if  living.  Held,  that  no  partition  could  be  made  among  the  sons 
except  of  their  present  intercut  or  estate  in  the  lands. 


This  is  an  appeal  from  a  decree  of  the  Orphan's  Court  of  the 
county  of  Salem,  directing  the  division  of  certain  lands  devised 
by  the  will  of  Stephen  Reeves,  deceased,  among  the  devisees 
thereof. 

The  will  of  Stephen  Reeves,  deceased,  late  of  the  county  of 
Salem,  devises  to  his  three  sons,  Enos  P.  Reeves,  Jacob  P. 
Reeves  and  Josiah  H.  Reeves,  certain  lands,  (described  in  the 
will,)  "  all  which  said  lota  and  tracts  of  land,  buildings,  mills, 
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waters,  improvements,  hereditaments,  and  appurtenances  herein 
given  and  devised  to  my  said  sons,  Enos  P.  Reeves,  Jacob  P. 
Reeves,  and  Joseph  H.  Reeves,  I  do  devise  and  give  to  them,  as 
tenants  in  common  during  their  natural  lives,  which,  after  the 
death  of  either  of  them,  the  said  share  of  the  said  deceased  son 
to  go  to  their  lawful  issue;  and  if  any  of  my  said  sons  shall  die 
without  leaving  lawful  issue,  then  their  share  to  go  to  the  sur- 
vivors of  the  said  three ;  or,  if  any  of  them  have  deceased,  their 
lawful  issue  to  have  the  share  that  would  have  gone  to  their 
father,  if  living." 

On  the  petition  of  Enos  P.  Reeves  and  Jacob  P.  Reeves,  to 
the  Orphans'  Court  of  Salem,  stating  that  the  said  testator  died 
leaving  a  will  devising  to  his  said  three  sons  the  following 
described  property,  tracts,  and  pieces  of  land  (describing  them), 
"all  of  which,  &c.,  I  do  devise  and  give  to  them  as  tenants  in 
common,  &c.,"  without  setting  out  the  will  more  particularly, 
and  stating  that  said  Josiah  H.  Reeves  is  a  minor — under  the 
age  of  twenty-one  years — and  praying  that  the  said  court  order 
and  direct  a  division  of  such  real  estate,  in  fee,  to  be  made  agree- 
ably to  the  true  intent  and  meaning  of  the  said  will,  and  appoint 
commissioners  to  ascertain  the  metes  and  bounds  of  each  devi- 
see's share,  according  to  law.  The  said  Orphans'  Court,  in 
August,  1846,  made  an  order  as  follows  (after  reciting  the  said 
application):  "And  it  now  appearing,  by  the  will  of  the  said 
Stephen  Haine?,  that  he  did  devise  the  above-named  property 
to  Enos  P.  Reeves,  Jacob  P.  Reeves,  and  Josiah  H.  Reeves,  and 
that  Josiah  H.  Reeves,  one  of  the  said  devisees,  is  under  the  age 
of  twenty-one  years,  it  is  ordered  and  decreed  that  a  division 
of  said  lands  be  made  as  follows,  to  wit,  to  Enos  P.  Reeves  one- 
third  part  thereof  in  fee;  Jacob  P.  Reeves,  one-third  part  there- 
of in  fee,  and  Josiah  H.  Reeves,  one-third  part  thereof."  The 
order  then  appoints  commissioners  to  make  division,  and  con- 
cludes tkus :  "  which  division  shall  be  conclusive  to  all  parties 
concerned,  as  well  the  present  as  the  remainder-men. 

A.  L.  fiakin,  for  the  appellant,  cited  1  Green's  Rep.  284; 
6  Haht.  94;  Coxe  N.  J.  Rep.  3;  3  John.  20;  4  Hoist.  93. 
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THE  ORDINARY.  If  there  could  be  a  division  of  the  fee 
among  these  three  sons,  each  might  receive,  in  fee,  the  share 
allotted  to  him.  But  the  will  provides  that  if  either  son  die 
without  leaving  lawful  issue,  his  share  shall  go  to  the  survivors, 
&c.  No  division  among  the  three  sons  can  operate  to  give  each 
a  present  fee.  The  terms  of  an  order  for  division  in  this  case 
•hould  be  confined  to  the  present  interest  or  estate  of  the  sons. 

Decree  reversed. 


GASES  IN  CHANCERY; 

JUNE  TERM,  1847. 


FRANCIS  HEWITT  ET  UX.  T.  NATHANIEL  J.  CRANE  ET  AL. 

1.  When  a  father  devises  an  estate  to  a  son  and  daughters,  the  ?on  knowing 
its  value,  and  the  daughters  not  knowing  it,  the  son,  when  he  enters  into  a 
treaty  with  the  daughters  for  a  different  settlement  and  disposition  of  the 
estate  among  them,  must  apprise  the  daughters  of  its  value,  of  their  rights, 
and  of  every  circumstance  necessary  to  enable  them  to  treat  upon  terras  of 
equality  ;   and  concealment,  misrepresentation,  or  any  conduct  on  his  part, 
calculated  to  put  them  at  a  disadvantage  in  the  negotiation,  will  he  fatal  to 
the  contract  in  a  court  of  equity. 

2.  -Courts  of  equity  look  with  favorable  eye  on  agreements  made  to  pre- 
serve and  maintain  the  peace  of  families,  but  only  so  far  aa  such  agreements 
are  fairly  obtained.     If  obtained  by  concealment  and  misrepresentation  as  to 
the  value  of  the  estate,  courts  of  equity  will  not  sustain  them. 

3.  Before  a  party  can  be  examined  as  a  witness,  an  order  must  be  obtained 
for  that  purpose. 

This  cause  was  heard  by  Stacy  G.  Potts,  Esq.,  one  of  the 
masters  of  the  court,  the  Chancellor  having  been  concerned  as 
solicitor  and  counsel  for  the  complainants — the  counsel  of  the 
respective  parties  having  requested  that  Mr.  Potts  might  be 
selected  to  hear  the  cause. 

The  facts  of  the  case  appear  fully  in  the  opinion  delivered  by 
the  master. 

Oliver  S.  Hahted,  Jr.,  and  A.  Whitehead,  for  the  complain- 
ants. 

Robert  Vanarsdale  and  Peter  D.  Vi-oom,  for  the  defendants. 

STACY  G.  POTTS,  MASTER.     Joseph  Crane,  of  the  county  of 
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Essex,  departed  this  life  September  27th,  1832,  having  first 
made  and  executed  his  last  will.  He  left  six  children,  Nathaniel 
Jones  Crane,  one  of  the  defendants,  his  only  son,  and  Hannah, 
lluchel,  Phebe — wife  of  Alfred  Keene — Eunice,  and  Amanda, 
his  daughters,  him  surviving,  all,  at  the  time,  unmarried,  except 
Phebe. 

By  his  will,  dated  the  day  before  his  death,  he  devised  to 
Jones,  the  son,  one-half  of  his  cider-house  and  one  acre  of  land 
adjoining  the  same;  bequeathed  $800  to  Amanda,  and  the 
remainder  of  his  estate  he  devised  to  Jones,  Phebe,  Hannah, 
Rachel,  and  Eunice,  and  their  heirs,  to  be  equally  divided  amoi  g 
them,  and  appointed  Charles  R.  Akers  his  executor. 

His  estate,  at  the  time  of  his  death,  consisted  of  the  home- 
stead farm,  near  Belleville,  containing  seventy-seven  acres;  a 
lot  of  Woodland  in  Caldwell,  containing  seventy-five  acres; 
fifteen  and  a  half  acres  of  salt  meadow,  and  personalty  amount- 
ing to  $3518.04. 

His  debts  and  funeral  expenses  were  $192.89,  which,  with 
Amanda's  legacy  of  $800,  made  $992.89  to  be  paid  out  of  the 
estate. 

Soon  after  his  death,  negotiations  were  set  on  foot  for  a  differ- 
ent disposition  of  the  estate  from  that  made  by  the  will,  which 
resulted,  on  the  15th  of  October  ensuing;  in  an  arrangement 
among  the  four  eldest  devisees,  Jones,  Phebe,  Hannah,  and 
Rachel — Eunice  being  a  minor — by  which  Phebe  Keene  and  her 
husband  took  what  is  called  the  corner-house  and  two  acres  of 
land  adjoining,  part  of  the  homestead,  valued  at  $550,  and 
Jones'  bond  for  $950 — in  all,  $1500.  Hannah  and  Rachel  each 
took  Jones'  bond  for  $1000,  payable  to  them  or  their  order,  if 
they  should  demand  the  same  in  one  year  from  date,  without 
interest,  and  Jones  took  the  residue  of  the  whole  estate,  subject 
to  the  debts,  the  legacy  to  Amanda,  and  the  widow's  dower. 

In  July,  1835,  Rachel  married  Francis  Hewitt,  and  on  the 
14th  of  October,  1836,  they  filed  their  bill  against  Jones,  alleg- 
ing fraud,  misrepresentation,  and  concealment  on  the  part  of 
Jones  in  procuring  this  agreement,  and  praying  that  it  may  be 
set  aside,  so  far  as  the  complainants  are  concerned,  and  they  let 
in  to  take  under  the  will.  There  is  also  an  allegation  that  Han- 
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nah  was  incompetent  to  contract  from  weakness  of  mind,  and 
that  the  complainant  Rachel,  as  one  of  her  heirs,  had  an  inter- 
est in  her  estate  that  ought  to  be  protected,  aud  a  prayer  for  gen- 
eral relief. 

Hannah  died  without  issue,  pending  the  suit.  After  the  bill 
was  filed,  the  other  devisees  were  made  defendants. 

Much  testimony  has  been  taken;  the  case  has  been  elaborately 
argued  ;  it  involves  important  principles  and  consequences,  and 
demands  a  deliberate  and  careful  examination. 

The  principal  difficulty  lies  in  settling  accurately  the  facts  of 
the  case.  There  is  no  question  as  to  the  character  and  quantity 
of  the  real  estate,  and  I  am  disposed  to  make  none  as  to  the 
amount  of  the  personalty.  The  first  issue  made  by  the  plead- 
ings and  evidence  is  as  to  the  fraud,  misrepresentation  and  con- 
cealment in  procuring  the  agreement  alleged  by  the  bill  aud 
denied  by  the  answer. 

To  this  issue,  the  testimony  of  Akers,  the  executor ;  Keene, 
the  husband  of  Phebe,  and  Frost,  who  was  the  principal  actor 
in  bringing  about  the  agreement,  is  directed. 

An  objection  is  made  to  the  testimony  of  Keene,  by  the  coun- 
sel of  the  defendants.  The  wife  of  Keene  is  a  sister  of  Han- 
nah, and  one  of  her  heirs-at-law ;  and,  if  the  complainants  suc- 
ceed, is  entitled  to  her  share  of  whatever  may  be  found  due  to 
her  as  one  of  the  devisees  of  her  father.  The  interest  of  the 
wife  is,  in  this  case,  the  interest  of  the  husband;  and  though 
Keene'8  testimony  was  taken  previous  to  Hannah's  death,  yet, 
upon  the  case  as  made  in  the  bill,  I  think  the  objection  must 
prevail.  For,  though  his  interest  at  the  time  in  Hannah's  estate 
was  remote  and  contingent,  yet,  if  the  complainant  succeeds,  the 
record  in  this  case  might  be  important  evidence  for  him  in  a  suit 
brought  by  himself  and  wife;  besides,  the  bill  was  demurred  to 
on  the  ground  that  he,  with  others,  was  not  a  party ;  the  demur- 
rer was  submitted  to,  and  he  was  made  a  defendant,  and  no 
order  was  obtained  for  his  examination.  Before  a  party  can  be 
examined  as  a  witness,  an  order  ought  to  be  obtained  for  that 
purpose.  Sharp  v.  Runk  &  King;  1  Halsted's  Digest  234;  1 
Newland's  Ch.  Pr.  280. 

Akers'   testimony  goes  merely  to  show  that  he  was  making 
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preparations  to  enter  upon  his  duties  as  executor  under  the  will, 
when,  a  few  days  after  Mr.  Crane's  death,  Frost  called  on  him 
and  inquired  whether  he  was  willing  to  decline  acting  as  execu- 
tor, provided  the  devisees  could  arrange  among  themselves ;  he 
assented ;  agreed  it  would  be  better  for  them  to  do  so,  if  they 
could ;  postponed  any  action  till  Mr.  Frost  made  the  result 
known  to  him,  and  then  went,  with  Frost  and  Jones,  to  the  sur- 
rogate's office  and  renounced;  and  Jones  administered  with  the 
will  annexed. 

We  are  left,  then,  to  the  testimony  of  Mr.  Frost.  He  was  the 
brother-in-law  of  the  testator.  The  narration  he  gives  of  the 
commencement,  progress  and  conclusion  of  this  arrangement  is 
substantially  as  follows:  He  states  that  he  was  present  at  the 
funeral  of  the  testator;  that  the  family  were  in  great  distress, 
both  on  account  of  the  death  and  the  dispositions  of  the  will, 
and  pressed  him  to  conre  down  the  next  day.  He  did  so.  The 
will  was  read.  Jones  appeared  dissatisfied  with  it,  and  none  of 
the  family  appeared  satisfied.  When  it  was  found  Amanda  had 
a  legacy  of  $800,  Rachel  Ann  said  she  would  rather  have  that 
than  her  share  of  the  land  ;  she  didn't  know  what  she  would  do 
with  the  land.  This  he  says  led  him  to  think  whether  Jones 
could  not  give  them  this  amount  and  keep  the  land. 

Hannah  was  willing.  He  went  to  Phebe  Keene  and  told  her. 
She  was  willing  to  do  as  the  rest  did,  but  her  husband,  Alfred 
Keene,  kept  back.  He  said  it  was  not  a  full  portion. 

Mr.  Frost  persevered.  He  visited  Keene  four  or  five  times 
in  the  course  of  a  few  days,  and  pressed  the  matter,  and  Keene 
finally  proposed  $1500  as  the  least  he  would  take. 

Frost  informed  Jones  of  this,  and  Jones  said:  "Then  I  shall 
give  it  up;  I  shall  never  think  of  settling."  Frost,  however, 
suggested  that  he  and  Jones  should  go  into  a  calculation  and  see 
whether  it  was  out  of  the  way  or  not.  They  then  made  a  calcu- 
lation, and  upon  that  calculation  the  estate  amounted  to  a  little 
over  $1500  a  share. 

Frost  then  insisted  that  Jones  should  pay  the  girls  $1000,  in- 
stead of  $800,  and  pay  the  debts  and  legacy.  Jones  objected  ; 
said  it  would  involve  him  too  much  in  debt;  but  finally  yielded 
to  Frost's  solicitations  and  appeals,  and  agreed  that  he  should 
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offer  them  $1000 ;  and  no  further  objection  seems  to  have  been 
made  to  Keene's  demand  of  $1500. 

The  compromise  then  progressed.  Frost  proposed  that  Phebe 
Keene  should  take  the  corner  house  and  lot  as  part  of  the 
$1500.  She  and  her  husband  were  willing,  if  they  could  agree 
with  Jones  upon  the  price.  Jones  was  very  loth  to  give  it  up, 
but  finally  agreed  to  let  them  have  it,  first,  at  $500,  then  at  $550, 
having  discovered  that  the  lot  contained  half  an  acre  more  than 
was  first  supposed  ;  and  Keene  and  wife  were  to  have  Jones' 
bond  for  $950. 

Frost's  account  of  the  negotiation  with  Rachel,  after  this 
calculation  had  been  made,  is  as  follows  :  He  says  he  first  asked 
Rachel,  "Are  you  willing  to  take  $800,  as  you  have  offered?*' 
She  said  she  didn't  know  but  she  should  be,  rather  than  take  the 
land.  Said  he,  "  Rachel,  the  shares  amount  to  $1500,  as  near 
as  we  can  come  at  it;  but  there  are  $200  debts,  $800  legacy,  and 
the  widow's  dower  to  come  out;  now,  Jones  has  agreed  to  give 
you  $1000,  and  take  them  on  himself;  will  you  be  entirely  sat- 
isfied?" She  said,  "Yes,  entirely  satisfied."  "  Well,  now,"  said 
he,  "Jones  will,  besides,  pay  for  the  clothing  you  got  on  the  funeral 
occasion."  Then  she  clapped  her  hands  and  said,  "  I  will  never 
open  my  mouth,  if  it  should  be  worth  ten  times  as  much." 

Hannah,  he  says,  simply  acquiesced  uniformly  in  what  tho 
others  did. 

Some,  other  facts  are  stated  by  Frost  which  are  important. 

We  learn  from  him  that  Jones  was  greatly  dissatisfied  with 
the  will,  and  that  this  dissatisfaction  exhibited  itself  very  soon 
after  the  father's  death.  He  said,  in  the  earliest  conversations 
about  the  estate,  that  he  would  sell  his  share  and  go  away,  if  he 
could  not  get  the  whole  of  the  real»estate ;  he  would  sell  out  his 
interest,  and  have  nothing  to  do  with  it.  This  would  break  up 
the  family.  This,  Frost  deprecated,  and  labored  to  secure  such 
terms  for  him  as  would  induce  him  to  remain. 

Whether  Jones  knew  the  real  amount  of  the  estate  or  not,  it 
is  manifest  Frost  did  not,  at  the  time  he  first  entered  upon  the 
plan  of  bringing  about  the  arrangement,  nor  does  it  appear  he 
learned  it  accurately  afterwards.  He  proceeded,  not  upon  the 
ascertained  value  of  the  property,  but  upon  the  idea  that  Jones 
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mu<t  IK;  somehow  satisfied  ;  and  took  as  his  basis  the  legacy  of 
$800  left  Amanda  and  the  remarks  of  Rachel  and  Hannah,  that 
they  would  prefer  that  to  their  share  of  the  land  ;  and  the  idea 
never  si-cms  to  have  occurred  to  Frost  that  it  was  important  to 
know  the  value  of  the  interests  with  which  he  was  dealing,  until 
KiviH-  insisted  that  he  would  take  no  less  than  $1500. 

And,  again,  the  calculation  which  he  and  Jones  then  made 
was  manifestly  erroneous.  They  had  no  papers,  kept  no  memo- 
randa, and  did  not  exhibit  even  the  estimate  they  made  to  the 
other  parties.  Frost  does  not  remember  what  the  farm  or  meadow 
was  put  down  at;  and  lie  thinks  the  personal  estate  was  set 
down  at  $1000 — a  mis-take  remarkable,  when  it  is  remembered 
that  this  was  some  days  after  the  death  ;  that  there  were  good 
money  securities  then  in  the  house  where  the  calculation  was 
made,  amounting  to  near  $2500,  and  other  property  in  the  house 
and  on  the  farm  worth  over  $1000. 

And  it  is  clear  that,  from  the  beginning  to  the  end  of  this 
negotiation,  neither  Jones  nor  Frost  ever  made  out  for  the  exami- 
nation of  the  sisters,  any  inventory  or  estimate  of  the  value  of 
the  real  and  personal  property,  nor  ever  gave  them  any  informa- 
tion on  the  subject,  except  the  communication  that  Frost  made 
to  Hannah  and  Rachel,  after  the  calculation  above  mentioned. 

In  this  state  of  facts  it  becomes  important  to  settle,  if  we  can, 
two  questions  :  1.  What  was  the  value  of  the  estate  at  the  time? 
2.  Did  Jones  know  it? 

Several  witnesses  have  been  examined  as  to  the  value  of  the 
land.  Farrand,  Riker,  Crane,  and  Sidman  put  the  homestead 
farm  at  about  $100  an  acre;  Randolph,  Munn,  and  Cooman  put 
it  from  $3850  to  $4620  in  the  whole.  There  were  77  acres, 
generally  good  land.  The  buildings,  though  old,  were  substan- 
tial, and  in  pretty  good  order.  It  is  admitted  to  have  been  worth 
$300  per  annum,  in  1832,  and  $400  now.  Jones  sold  from  it 
about  $1500  of  wood  in  lots,  as  it  stood.  Good  land,  in  that 
neighborhood,  was  worth  $100  an  acre,  and  would  yield  $6  an 
acre  clear.  There  was  a  cider-house  on  it,  valued,  with  the  land 
on  which  it  stood,  at  $400,  and  a  house  called  the  corner-house, 
which,  with  the  lot  of  two  acres,  was  valued  at  $550.  Weighing 
this  testimony  in  connection  with  these  facts,  I  think  $7000 
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a  low  estimate  of  the  value  of  the  farm  in  1832.  A  fair  aver- 
age of  the  value  fixed  by  the  witnesses  will  bring  the  75  acres 
in  Caldwell  to  $1100,  and  the  salt  meadow  to  $300.  Tins  will 
give  us  $8400  as  the  actual  value  of  the  real  estate. 

This  was  subject  to  the  dower  of  Mrs.  Crane,  the  widow. 
The  witnesses  fix  the  value  of  this  at  about  $1000.  The  third 
of  $8400  is  $2800,  the  interest  of  this  $168  per  annum.  She 
was  61  years  of  age.  Upon  the  principles  adopted  in  the  annuity 
tables  used  by  insurance  companies,  a  woman  of  61,  of  good 
health  and  constitution,  must  pay  $1600  for  a  life  annuity  of 
$160;  and  deducting  $8  per  annum  as  the  profit  of  the  insurer, 
$1600  would  be  exactly  equal  to  her  dower  in  the  real  estate. 
I  am  disposed  to  adopt  this  as  the  fair  value.  This  would  leave 
the  real  estate  worth  $6800  free  and  clear  of  dower;  then  de- 
duct $300  as  the  value  of  half  the  cider  house  with  the  one 
acre  lot  devised  to  Jones,  and  it  leaves  a  clear  real  estate  of 
$6500  for  the  general  devisees. 

Then  take  the  personal  estate  at  the  value  admitted  by  Jones, 
$3518,  and  deduct  the  debts,  $192,  the  legacy  to  Amanda, 
$800,  and  $200  for  commissions  and  expenses  in  settling  the 
estate,  and  it  leaves  of  personalty  $2326.  Add  to  this  the 
$6500  of  real  estate,  and  we  have  $8826  as  the  entire  value  of 
the  estate  devised  to  Jones,  Phebe,  Rachel,  Hannah,  and  Eunice, 
or  $1765  each  share. 

I  have  not  taken  into  consideration,  on  the  one  hand,  the  al- 
leged undervaluation  in  the  inventory  of  the  personalty,  nor,  on 
the  other,  the  alleged  claim  of  Jones  against  the  estate  for  ser- 
vices. I  do  not  think  either  sufficiently  proved. 

But,  2.  Did  Jones  know  the  real  value  of  the  estate  at  the 
time? 

The  allegations  of  the  bill  are  that  Jones  was  fully  aware  of 
the  amount  of  money  at  interest;  that  complainant  was  igno- 
rant, &c.,  and  that  he  fraudulently  concealed  the  information, 
<fec.  And  again,  that  he  knew  the  fact  of  there  being  money  at 
interest,  and  the  amount  thereof,  &c. ;  and  that  after  he  had,  by 
means  of  his  more  favorable  situation  for  the  purpose,  being  the 
only  son  of  the  family,  made  himself  acquainted  with  the  nature 
and  amount  of  the  estate,  he  conceived  the  design,  &c. 
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The  defendant,  in  his  answer,  does  not  deny  that  he  was  aware 
of  the  amount  of  money  at  interest,  or  that  he  had  made  him- 
self acquainted  with  the  nature  and  amount  of  the  estate.  But 
he  says  that  during  all  the  time  the  subject  of  such  arrangement 
was  under  consideration,  all  the  bonds,  notes,  vouchers,  securi- 
ties, accounts,  and  other  papers  of  the  said  Joseph  Crane  were 
in  the  possession  and  custody  of  his  widow,  the  mother  of  the 
said  Rachel  Ann,  and  of  this  defendant,  and  not  in  the  custody 
and  possession  of  this  defendant,  and  were  as  accessible  to  the 
said  Rachel  Ann  as  to  this  defendant.  That  he  is  informed  and 
believes  the  value  of  the  estate,  real  and  personal,  and  Rachel 
Ann's  interest  and  right  therein  was  fairly  and  correctly  repre- 
sented to  her  by  Frost;  and  denies  that  he  was  relied  upon  to 
furnish  information  respecting  said  estate,  or  that  he  concealed 
or  attempted  to  conceal  the  value  from  her,  or  undervalued  her 
right  and  interest  in  it. 

This,  so  far  from  being  a  denial,  is  a  substantial  admission  of 
the  charge  that  "  at  the  time  of  the  negotiation  he  knew  the  true 
value  and  amount  of  both  the  real  and  personal  estate." 

That  Rachel  and  Hannah,  on  the  other  hand,  were  ignorant 
of  the  real  value  of  the  estate,  I  think  is  manifest.  They  of- 
fered to  take  $800  when  the  shares  of  the  personalty  alone 
amounted  to  nearly  $500  each,  and  it  can  hardly  be  supposed 
they  would  have  been  contented  with  that  sum  had  they  known 
this  fact.  It  was  putting  their  shares  of  the  land  at  but  a  little 
over  $300.  The  calculation  made  by  Frost  and  Jones  after 
Keeue  demanded  $1500,  was  communicated  to  them  as  a  new 
discovery  made  in  the  case,  and  Rachel  said-  when  the  $1000, 
<fec.,  was  offered,  that  she  would  never  open  her  mouth  if  it 
turned  out  worth  ten  times  as  much.  This  testimony  is  abun- 
dantly sufficient  to  rebut  any  presumption  of  knowledge  which 
might  be  drawn  from  these  circumstances  and  situation. 

The  case  then,  in  short,  is  this:  The  defendant, aware  that  the 
sisters'  shares  of  the  estate,  under  the  will,  was  over  $1700 
each,  and  without  disclosing  the  true  value,  of  which  they  were 
ignorant,  to  them,  but  causing  or  permitting  the  shares  to  be 
represented  as  worth  only  $1500,  chargeable  with  debts,  legacy, 
dower,  &c.,  purchased  the  interests  of  Rachel  and  Hannah  for 
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$940  each,  (that  being  the  real  value  of  the  bonds  he  gave)  pay- 
ing some  small  bills  for  Rachel  in  addition,  and  at  the  same 
time  purchased  the  share  of  another  sister,  Phebe  Keene,  for 
§1500. 

The  answer  of  the  defendant  to  this  case  is,  the  sisters  were 
of  age,  were  competent  to  contract,  had  the  means  of  ascertain- 
ing the  value  of  the  property  they  were  disposing  of,  were  de- 
sirous of  the  arrangement,  satisfied  at  the  time  the  contract  was 
executed,  they  acquiesced  in  it  for  several  years,  and  it  was  a 
family  arrangement  designed  to  keep  the  property  and  the 
family  together,  and  as  such  should  be  favorably  regarded  by 
the  court. 

We  are  then  to  inquire  for  the  rules  of  law  as  administered 
by  courts  of  equity  in  cases  of  this  kind.  It  is  the  case  of  an 
agreement  fully  executed,  and  which  must  be  sustained  unless 
tainted  with  actual  or  constructive  fraud  in  its  inception. 

And,  1.  As  to  the  objection  of  the  acquiescence  of  the  com- 
plainant up  to  the  time  of  her  marriage,  the  circumstances  here, 
and  the  cases  of  East  and  ux.  v.  Thornbury,  3  Peere  Wms. 
127,  and  Gillespie  v.  Moon,  2  Johns.  Ch.  R.  585,  and  several 
other  cases  hereafter  cited,  furnish  a  sufficient  answer. 

In  East  and  ux.  v.  Thornbury,  the  plaintift'  had  a  legacy  of 
£300  by  the  will  of  her  uncle,  payable  one  year  after  his  death. 
The  testator  died  in  1707.  The  legacy  remained  unpaid,  and  in 
1721  the  plaintiff  demanded  it.  The  executor  desired  them  to 
wait  two  years;  they  consented,  and  under  the  impression  that 
they  were  only  entitled  to  interest  on  the  legacy  from  the  date  of 
the  demand,  at  the  end  of  the  time  they  received  the  £300  and 
two  years'  interest,  and  gave  a  receipt  for  it  and  the  two  years' 
interest  up  to  the  time  of  payment.  The  plaintiffs  acquiesced 
in  this  settlement  for  7  years,  and  then  filed  their  bill,  alleging 
the  mistake  and  praying  to  have  the  arrears  of  interest  paid.  It 
was  contended  by  the  defendants  that  there  was  no  pretence  of 
fraud,  no  concealment  or  misrepresentation,  that  the  will  was  of 
record  and  as  accessible  to  the  plaintiff  as  the  defendant,  that 
the  plaintiff  was  a  barrister  at  law  and  presumed  to  know  his 
rights,  and  that  the  receipts  were  drawn  by  himself.  But  the 
court  said  the  plaintiffs  were,  notwithstanding  this,  entitled  to 
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Lave  the  mistake  corrected,  and  decreed  the  interest  to  be  paid. 

In  Gillespie  v.  Moon,  it  was  held  that  a  mistake  made  by  the 
grantor  in  a  deed,  by  which  she  conveyed  fifty  acres  more  land 
than  she  intended,  might  be  corrected,  though  she  had  for  sev- 
eral years  taken  no  step  to  correct  it,  and  although,  in  the  mean- 
time, the  purchaser  had  put  improvements  upon  the  part  not  in- 
tended to  be  included  by  the  grantor.  And  the  Chancellor  said 
it  would  be  a  great  defect  in  the  moral  jurisdiction  of  the  court 
if  there  was  no  relief  for  such  a  case. 

2.  Misrepresentation  or  concealment  has  always  been  held  a 
clear  ground  for  equitable  relief  against  a  contract  brought 
about  by  such  means.  In  Fulton's  Ex'rs  v.  Roosevelt,  5 
Johns.  Ch.  R.  173,  Fulton  bought  a  tract  of  land  which  was 
represented  by  the  defendant  to  contain  a  valuable  coal  mine; 
the  representation  turned  out  to  be  untrue.  The  mine,  was  not 
situated  as  represented,  nor  was  it  as  accessible  or  as  valuable, 
and  the  court  enjoined  the  defendant  from  recovering  the  con- 
sideration agreed  to  be  paid  for  it.  This  case  was. carried  to  the 
Court  of  Errors,  and  the  decree  affirmed.  2  Coicen  129.  In 
this  case,  it  seems  Fulton  made  the  application  to  purchase ; 
Roosevelt  communicated  in  writing  the  facts  which  induced  him. 
to  place  great  value  on  the  mine,  and  referred  Fulton  to  Baker, 
an  engineer  in  Fulton's  employ,  who  confirmed  the  defendant's 
statements.  The  books  are  full  of  cases  of  this  kind.  But  it 
is  to  the  class  of  cases  which  relate  to  family  settlements,  and 
are  more  strictly  analogous  to  the  one  in  hand,  that  I  have 
chiefly  directed  my  attention. 

Judge  Story,  in  his  valuable  treatise  on  Equity  Jurisprudence, 
Vol.  I.,  Sec.  217,  lays  it  down  as  a  settled  principle,  that  in  cases 
of  family  agreements  and  compromise,  if  there  is  any  con- 
cealment of  material  facts  the  compromise  will  be  held  invalid, 
upon  the  ground  of  mutual  trust  and  confidence  reposed  between 
the  parties,  and  he  cites  Gordon  v.  Gordon,  3  Swanston  399 
to  477;  Leonard  v.  Leonard,  2  Ball  and  Beatty  171  to  182. 

Gordon  v.  Gordon,  above  referred  to,  was  several  times  elab- 
orately argued,  and  decided  by  Lord  Eldon  upon  great  consid- 
eration. The  case  was  that  of  two  several  agreements  between 
two  brothers,  for  the  division  of  the  family  estates.  One  made 
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twenty  years  and  the  other  four  years  before  the  filing  of  the 
bill ;  the  eldest  had  been  led  to  believe  that  his  father  and  moth- 
er had  not  been  married  till  after  his  birth,  and  that  he  was  ille- 
gitimate. The  younger  was  aware,  at  the  time  of  the  agree- 
ment, that  there  had  been  a  marriage  de  facto  ;  not  that  he  knew 
the  marriage  was  a  legal  marriage,  but  that  a  ceremony  of  mar- 
riage, whether  valid  or  not,  had  been  performed  previous  to  the 
public  marriage,  and  previous  to  the  birth  of  his  elder  brother. 
The  elder  brother  was  not  aware  of  this,  and  he,  the  younger, 
did  not  disclose  the  fact  to  him.  The  Chancellor  said  it  was  his 
duty  to  disclose  it.  He  admitted  fully  the  doctrine  of  Staple- 
ton  v.  Slapleton,  1  Atkins,  and  Cann  v.  Cann,  1  Peere  Wms. 
723,  cited  by  the  counsel  for  the  defendants  here,  that  where 
family  agreements-have  been  fairly  entered  into  without  conceal- 
ment or  imposition  upon  either  side,  and  with  no  suppression  of 
what  is  true,  or  suggestion  of  what  is  false,  which  was  the  fact 
in  both  those  cases,  then,  although  the  parties  may  have  greatly 
misunderstood  their  situation  and  mistaken  their  rights,  a  court 
of  equity  will  not  disturb  the  quiet  which  is  the  consequence  of 
that  agreement ;  but  he  said,  that  if  James  Gordon,  the  young- 
er brother,  knew  that  there  was  even  a  rumor  of  a  private  mar- 
riage, whether  the  fact  had  been  so  or  not,  yet,  if  he  withheld  it 
from  his  elder  brother,  the  bargain  could  not  stand.  He  said 
that  in  contracts  of  this  kind  full  and  complete  communication, 
of  all  material  circumstances  is  what  the  court  must  insist  on. 

Stapleton  v.  Stapleton,  1  Atkyns  10,  was  considered  by  the 
court  a  reasonable  agreement  made  between  father  and  son,  and 
no  compulsion,  concealment  or  misrepresentation  pretended.  It 
was  held  good. 

In  the  case  of  Cann  v.  Cann,  above  alluded  to,  Lord  Mac- 
clesfield  admitted  that  if  a  party  releasing  is  ignorant  of  his 
right,  or  if  his  right  is  concealed  from  him  by  the  person  to  whom 
the  release  is  made,  these  will  be  good  reasons  for  setting  aside 
the  release;  and  in  a  note  to  that  case,  the  case  of  Broderlck  v. 
Broderick,  1  Peere  Wms.  239,  is  cited,  and  fully  sustains  tins- 
principle. 

Leonard  v.  Leonard,  the  other  case  referred  to  by  Judge 
Story,  was  decided  in  the  Irish  Chancery,  by  Lord  Manners,  im 

VOL.  ii.  L 


170  CASES  IN  CHANCERY. 

Hewilt  v.  Crane. 

1812.  It  was  a  bill  to  set  aside  a  deed  as  fraudulent  and  void 
for  misrepresentation  and  mistake.  Estates  were  purchased  by 
two  half  brothers;  one  died,  and  the  heir  of  the  deceased  releas- 
ed to  the  survivor,  for  an  annuity  of  £100,  in  consequence  of  an 
opinion  adverse  to  the  heir,  obtained  of  counsel  by  the  survivor, 
upon  a  case  stating  that  the  estates  were  held  by  original  parties 
iu  joint  tenancy;  but  it  turned  out  that  they  held  some  of  them 
as  tenants  in  common.  The  case  on  which  the  opinion  was 
founded  had  been  submitted  to  the  agent  of  the  heir  before  it 
passed  into  the  hands  of  counsel,  and  he  made  some  alterations 
in  it.  But  the  survivor  had  the  title  deeds.  The  heir  had  ac- 
quiesced in  the  arrangement  nine  years.  The  release  was  set 
aside.  The  court  said,  when  it  is  made  manifest  that  the  com- 
promise was  entered  into  between  parties  under  a  misapprehen- 
sion of  a  fact  known  to  the  one  party  or  his  agent,  and  unknown 
or  misrepresented  to  the  other,  the  compromise  is  deficient  in 
that  which  is  essential  to  its  validity — that  both  parties  were  in 
equal  ignorance. 

Stockfry  v.  Stockley,  1  Vesey  and  JBeame  23,  cited  by  de- 
fendant's counsel,  was  a  case  decided  by  Lord  Eldon,  7  years 
before  the  case  of  Gordon  v.  Gordon,  and  does  not  conflict  with 
it  in  principle.  There  was  no  misrepresentation,  no  concealment, 
no  mistake  in  that  case;  it  was  a  case  of  ambiguity  in  a  devise, 
and  a  settlement  thereupon  by  two  brothers  under  the  advice  of 
the  grandfather  and  in  his  presence.  The  difficulty  arose  18  or 
19  years  afterwards,  on  the  grandfather's  death.  One  of  the 
sons  alleged  that  he  assented  to  the  agreement  upon  the  promise 
of  the  grandfather  that  he  would  make  up  the  difference  in  value 
between  the  lands  exchanged  under  the  agreement,  to  the  elder 
brother  in  his  will;  that  brother  formed  expectations  from  the 
will  that  were  not  realized,  and  resisted  a  bill  for  specific  per- 
iformance  of  the  agreement.  Under  these  circumstances,  the 
•court  established  the  agreement. 

Fallen  v.  Ready,  2  Atkyns  587,  was  where  legacies  were 
.given^  to  be  forfeited  by  marriage  without  consent.  One  of  the 
legatees  did  marry  without  consent;  and  a  family  arrangement 
took  place,  giving  him  the  benefit  of  the  legacy  notwithstanding. 
In  this  case,  in  the  language  of  Lord  Hardwicke,  "  the  agree- 
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ment  was  made  after  the  marriage,  and  with  the  will  out  of 
which  the  forfeiture  arose  lying  before  the  parties  and  their 
counsel."  It  was  sustained. 

Corey  v.  Corey,  I  Vesey  19,  was  a  family  agreement  reason- 
able in  itself  but  its* enforcement  was  resisted  by  one  of  the 
parties,  on  the  ground  that  he  was  drunk  at  the  time;  but  it 
was  not  pretended  that  he  was  made  so  by  the  other  parties,  and 
no  unfair  advantage  was  taken.  The  agreement  was  held  binding. 

Kinchant  v.  Kinchant,  1  Brown's  Ch.  C.  369,  was  a  family 
settlement,  and  was  sustained  by  Justice  Gould,  who  sat  for 
Lord  Thurlow.  The  complaint  was,  improper  influence  used  by 
the  father  ;  but  the  court  held  there  was  none;  and  Gould  said, 
if  the  settlement  had  been  an  unreasonable  one  he  would  not 
have  sustained  it. 

These  cases  go  so  far  as  to  establish  the  principle  that  courts 
of  equity  look  with  a  favorable  eye  upon  agreements  made  to 
preserve  and  maintain  the  peace  of  families,  but  only  so  far  as 
those  agreements  are  fairly  obtained.  I  do  not  understand  that 
any  of  these  cases  go  so  far,  nor  have  I  been  able  to  find  a  case, 
except  Frank  v.  Frank,  Ch.  Ca.  84,  that  goes  so  far  as  to  say 
that  where  there  is  concealment  or  misrepresentation,  the  sug- 
gestion of  what  is  false,  or  the  suppression  of  what  is  true,  by 
either  party  to  an  agreement,  courts  of  equity  will  sustain  them, 
on  the  ground  that  they  are  family  agreements  ;  and  in  many  of 
the  cases  agreements  have  been  set  aside  on  the  ground  of  mis- 
take or  misapprehension,  where  the  agreement  itself  was  grossly 
inequitable.  In  Gee  v.  Spencer,  1  Vernon  32,  a  case  in  Lord 
Nottingham's  time,  property  was  inherited  by  three  sisters, 
which  became  involved  in  a  Chancery  suit,  and  the  husband  of 
one  of  the  sisters  released  his  interest  to  the  others,  in  consider- 
ation that  they  would  bear  the  charges  of  the  suit.  It  was  set 
aside  on  the  ground  of  misapprehension  of  the  party.  And  see 
Pnssry  v.  Desbouverie,  3  Peere  Wms.  315,  and  Bingham  v.  Bing- 
ham,  1  Vesey  126. 

In  reference  to  the  case  of  Frank  v.  Frank,  I  have  to  say,  on 
the  authority  of  Eldon,  in  10  Vesey,  Jr.,  582;  Loughborough, 
in  1  Henry  Bhckstone  332,  and  Ch.  Kent,  in  1  Com.  492,  that  Ch. 
Cases  is  a  book  of  very  indifferent  authority  ;  and  the  case  itself 
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lias  seldom  been  mentioned  but  with  disapprobation.  Lord 
Manners,  in  Leonord  v.  Leonard,  repudiated  it  altogether. 

There  is  a  case  in  Eden's  Reports  175,  Wyckerly  v.  Wyckerly, 
decided  by  Lord  Northington  in  1763,  which  has  been  cited  and 
relied  on,  where  an  estate  was  re-settled  upon  a  family  arrange- 
ment entered  into  by  father  and  son  upon  the  son's  marriage ; 
but  that  was  an  equitable  arrangement,  entered  into  upon  a  full 
and  fair  understanding  all  round.  The  allegation  of  undue 
influence  exercised  by  the  father  was  unsupported  ;  and  the 
Chancellor  said  if  there  had  been  want  of  consideration  or 
undue  means  used  in  procuring  it,  his  decision  would  have  been 
different. 

Applying,  then,  the  principles  which  I  find  well  settled  in  the 
books  to  the  facts  of  this  case,  as  I  understand  them,  I  feel  bound 
to  advise  his  Honor,  the  Chancellor,  to  make  a  decree  in  conform- 
ity with  the  prayer  of  the  complainant's  bill.  For,  I  think  the 
agreement  with  Rachel  Ann  and  Hannah  was,  in  the  first  place, 
inequitable.  Upon  the  principles  of  this  settlement  with  these 
two  sisters,  if  it  had  been  extended  to  Phebe,  who  was  married, 
and  Eunice,  who  was  an  infant,  the  four  sisters  would  have  re- 
ceived $940  each,  as  their  shares,  while  the  son  would  have 
taken  the  balance,  being  $  1640,  of  an  estate  devised  to  him  and 
his  four  sisters  in  equal  shares;  and  it  does  not  help  the  equity 
of  the  agreement,  as  between  Jones  and  Rachel  and  Hannah, 
that  Phebe,  who  had  a  husband  to  insist  upon  her  rights,  got 
$1500,  or  that  Eunice,  who  was  an  infant,. could  not  be  made  a 
party  to  it. 

In  the  second  place,  I  think  there  was  some  undue  means  used 
to  procure  this  agreement.  I  cannot  resist  the  unfavorable  im- 
pression made  upon  my  mind  by  the  declarations  of  the  son,  re- 
peated on  every  occasion  of  difficulty  being  interposed,  that  he 
'would  sell  out  his  share  and  go  away ;  that  he  must  have  all  the 
land  or  he  would  have  nothing  to  do  with  it.  I  think  the  dis- 
satisfaction expressed  by  him  the  moment  the  will  was  read,  and 
these  declarations,  so  constantly  repeated,  had  at  least  something 
to  do  with  producing  the  ready  consent  of  the  sisters  to  take  any- 
thing, even  $800,  rather  than  that  their  only  brother,  at  such  a 
time,  should  abandon  his  house  and  theirs,  and  leave  them  to 
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manage  their  share  of  the  estate  themselves.     He  was  not  so 

o 

much  afraid  of  debt,  I  think,  as  he  professed  to  be,  for  though 
by  the  arrangement  he  got  money  securities  of  the  estate  to  a 
large  amount,  he  appropriated  no  part  of  it  to  pay  his  sister?, 
and  he  was  reluctant  to  relieve  himself  from  part  of  Keene's 
$1500  by  parting  with  the  corner-house  and  lot,  which  could 
have  been  no  essential  appendage  to  a  farm  of  77  acres ;  and 
the  very  indifference  or  reluctance  he  manifested  towards  be- 
coming the  purchaser,  was  calculated  to  depreciate,  in  the  view 
of  his  sisters,  the  value  of  the  estate.  I  see  no  good  reason  why 
he  should  have  been  dissatisfied  with  the  will,  nor  why  he  could 
not  have  managed  the  land  a  little  while  as  a  tenant  in  common 
with  his  sisters,  nor  why  he  should  not  have  told  that  it  could, 
when  Eunice  came  of  age,  or  possibly  before,  be  sold  together, 
and  the  proceeds  divided;  though  I  do  not  say  that  I  am  so 
clear  about  it  that  I  would  venture  to  annul  the  agreement  for 
this,  were  it  the  only  point. 

But,  in  the  third  place,  I  think  there  was  here  both  improper 
concealment  and  misrepresentation.  Concealment  in  this,  that 
he  did  not,  upon  first  entering  on,  or  in  the  progress  of  the  ne- 
gotiation with  his  sisters,  have  a  fair  inventory  or  valuation  of 
the  estate  made  out  and  exhibited  to  them  ;  and  misrepresenta- 
tion in  this,  that  in  the  estimate  he  and  Frost  made,  they  put 
the  personal  estate  at  less  than  one-third  of  its  true  value,  and 
suffered  the  sisters  to  act  under  that  mistake.  The  bill  charges 
him  with  full  knowledge  of  the  estate  and  its  value,  and  he  vir- 
tually admits  it  in  his  answer. 

I  feel  bound  to  say,  upon  authority  and  upon  principle,  that 
where  a  father  devises  an  estate  to  a  son  and  daughters,  the  son 
knowing  its  true  value,  and  the  daughters  not  knowing  it,  the 
son,  when  he  enters  into  a  treaty  with  them  for  a  different  set- 
tlement and  disposition  of  that  estate,  should  be  scrupulously 
careful  to  apprise  them  fully  of  its  value,  of  their  rights,  and 
of  every  circumstance  necessary  to  enable  them  to  treat  upou 
terms  of  perfect  equality;  and  that  concealment  or  misrepresen- 
tation, or  any  conduct  on  his  part  calculated  to  put  them  at  a 
disadvantage  in  the  negotiation,  will  be  fatal  to  the  contract,  if 
a  court  of  equity  should  come  to  deal  with  it. 
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The  doctrine  "caveat  emptor"  does  not  apply  in  such  a  case, 
because  it  will  always  be  presumed,  unless  the  contrary  appear, 
that  the  sisters  repose  confidence  in  a  brother. 

This  disposes  of  the  case,  without  going  into  the  question  of 
Hannah's  capacity  to  contract,  or  how  far,  if  she  was  shown  to 
be  incapable,  the  court  would  interfere  for  the  benefit  of  the 
heirs.  All  the  objections  to  the  contract  made  with  Rachel  ap- 
ply with  still  greater  force  to  that  made  with  Hannah.  She 
seems  merely  to  have  acquiesced,  with  little  or  no  inquiry,  in 
what  the  others  did,  and  if  she  exercised,  any  reflection  or  judg- 
ment about  it,  I  see  no  evidence  of  it  in  the  case. 

I  shall  advise  his  Honor,  the  Chancellor,  to  decree  that  the 
releases  executed  by  Rachel  and  Hannah  be  delivered  up  to  be 
canceled,  and  that  thereupon  the  bond  held  by  Rachel  be  sur- 
rendered ;  and  that  Rachel  and  the  heirs  of  Hannah  be  let  in  to 
their  shares  under  the  will  of  the  testator,  and  that  a  proper  ac- 
count be  taken  under  the  order  of  the  court. 

REVERSED,  2  Hal.  CA.  631. 


ANN  P.  WHITE  ET  AL.  v.  WILLIAM  WHITE,  CHARLES  S. 
OLDEN  AND  STACY  A.  PAXSON,  EXECUTORS,  Ac.,  OF 
SAMUEL  S.  OLDEN. 

The  will  first  gave  A.  P.  W.  the  sum  of  $10,000,  and  then  gave  a  number  of 
pecuniary  legacies,  and  certain  specific  legacies.  Then  followed  this  clause  : 
"  My  bank  stock  I  wish  to  make  a  part  of  A.  P.  W.'s  legacy,  as  they  will  give 
her  less  trouble  in  collecting."  The  will  then  gave  certain  other  specific  leg- 
acies, and  gave  all  the  remainder  of  his  property  to  four  cousins.  Then  fol- 
lowed this  clause:  "I  wish  that  the  house  I  have  lately  purchased  ofC.  M 
C.,  valued  at  $4000,  be  a  part  of  my  dear  aunt's  (A.  P.  W.'s)  legacy,  and  that 
in  the  division  of  her  portion,  my  Trenton  Bank  stock  be  calculated  at  $40 
per  share,  and  the  Easton  Bank  stock  at  $30  per  share."  The  personal  estate 
was  insufficient  to  pay  the  pecuniary  legacies  in  full.  Held,  that  A.  P.  W. 
took  the  house  and  lot  and  the  bank  stock  at  the  valuations  thereof,  respec- 
tively, given  by  the  will,  without  being  subject  to  abatement. 
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Samuel  S.  Olden,  late  of  the  county  of  Mercer,  in  this  state, 
died  on  the  5th  day  of  June,  1841,  leaving  a  will,  dated  Febru- 
ary 8th,  1841,  by  which  he  bequeathed  to  his  "  dear  aunt,  Ann  P. 
White,  who,  since  she  has  had  the  charge  of  us,  has  acted  the 
part  of  a  kind  and  devoted  mother,  the  sum  of  $10,000,  to  be 
paid  to  her  as  soon  as  practicable  after  my  decease,  or  with  in- 
terest from  that  time."  The  will  then  gave  a  number  of  pecu- 
niary legacies  and  certain  specific  legacies.  Then  follows  this 
clause :  "  My  bank  stock  I  wish  to  make  a  part  of  my  dear  aunt's 
legacy,  as  they  will  give  less  trouble  in  collecting."  The  will 
then  gives  certain  other  specific  legacies;  and  then  gives  all  the 
remainder  of  his  property,  both  real  and  personal,  to  be  equally 
divided  among  his  four  cousins,  Job,  Robert,  George  and  John 
White.  Then  follows  this  clause :  "  I  wish  that  the  house  I 
have  lately  purchased  of  C.  M.  Campbell,  valued  at  $4000,  be 
a  part  of  my  dear  aunt's  legacy  ;  and  that  in  the  division  of  her 
portion,  ray  Trenton  Bank  be  calculated  at  $40  per  share,  and 
the  Easton  Bank  at  $30  per  share."  He  then  appoints  his  cousm, 
William  White,  and  friends,  Charles  S.  Olden  and  Stacy  A. 
Paxson,  executors  of  the  will.  By  a  codicil  to  his  said  will, 
dated  May  28th,  1841,  he  gave  and  devised  to  his  aunt,  Ann  P. 
White,  in  fee,  a  lot  of  woodland  of  fifteen  acres,  and  all  the  pro- 
visions, and  the  vessels  containing  the  same,  that  might  be  in 
the  house  where  he  resided,  two  pigs,  one  cow,  and  all  the 
plate  in  his  house;  and  then  gave  three  other  small  pecuniary 
legacies. 

The  bill  states  that,  in  addition  to  the  house  and  lot  directed 
by  the  will  to  be  made  a  part  of  Ann  P.  White's  legacy,  and 
the  lot  o*f  woodland  mentioned  in  the  will,  the  testator  died 
seized  of  a  very  considerable  real  estate,  consisting  of  two  large 
and  valuable  farms,  in  the  said  county  of  Mercer,  and  that  Job 
White,  Robert  White,  George  White  and  John  White,  to  whom 
the  remainder  of  the  testator's  property  was  given,  after  his 
death  took  possession  of  the  same. 

The  bill  is  exhibited  by  Ann  P.  White  and  other  legatees, 
against  the  executors  and  the  residuary  devisees,  and  prays  an 
account  of  the  personal  estate  and  of  the  debts  of  the  testator, 
and  an  account  of  the  rents  and  profits  of  the  real  estate  taken 
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possf-ssiou  of  by  the  residuary  devisees ;  and  that  the  complain- 
ants may  be  paid  the  full  amount  of  their  respective  legacies,  out 
of  the  personal  estate,  if  that  be  sufficient  for  the  purpose,  and 
if  not,  then  that  a  sufficient  part  of  the  real  estate  in  possession 
of  the  residuary  legatees  may  be  sold,  in  aid  of  the  personal  es- 
tate, to  pay  the  legacies ;  or  that  the  debts  be  paid  out  of  the 
real  estate,  and  the  legacies  be  paid  out  of  the  personal  estate. 

A  demurrer  was  filed  to  this  bill,  by  the  residuary  devisees; 
and  the  executors  of  the  will  put  in  an  answer  to  the  bill.  Job 
White  afterwards  died,  leaving  a  will,  devising  all  his  real  estate 
to  Benjamin  C.  White,  Elizabeth  T.  White  and  Martha  Ann 
White  ;  and  thereupon  a  bill  of  revivor  and  supplement  was  filed, 
making  the  said  devisees  of  Job  White  parties  to  the  suit. 

The  cause  was  heard  on  the  demurrer,  and  a  decree  made 
therein  by  the  Court  of  Chancery,  on  the  llth  of  July,  1843, 
from  which  an  appeal  was  taken  to  the  Court  of  Errors  and 
Appeals. 

In  May,  1846,  in  conformity  with  the  decree  of  the  Court  of 
Errors  and  Appeals,  it  was  ordered  by  the  court  that  the  demur- 
rer be  allowed,  and  that  the  bill,  so  far  as  it  related  to  the  re- 
siduary devisees,  be  dismissed. 

In  September,  1846,  by  consent  of  the  solicitor  for  the  com- 
plainants and  the  solicitor  for  the  executors  of  the  will,  an  order 
was  made  referring  it  to  a  master  of  this  court  to  take  and  state 
an  account  of  the  personal  estate  not  specifically  bequeathed, 
and  of  the  debts  and  funeral  and  testamentary  expenses,  and  of 
the  legacies  and  the  amounts  due  thereon,  respectively  ;  and  that 
if  the  personal  estate  not  specifically  bequeathed  should  be  found 
insufficient  to  pay  the  legacies  in  full,  the  legacies  shoflld  abate, 
giving  the  master  liberty  to  state  any  special  circumstances,  and 
reserving  all  further  equity  and  directions  until  after  the  master 
shall  have  made  his  report. 

On  the  1st  of  March,  1847,  the  master's  report  came  in.  The 
master  reported  that  the  personal  estate  not  specifically  bequeathed 
amounts  to  $37,963,65^;  that  the  debts  and  fuperal  and 
testamentary  expenses  amount  to  $13,111.01  ;  leaving  a  balance 
of  assets  in  the  hands  of  the  executors  of  $24,852.64;  that  the 
legacies  given  by  the  will  and  codicil  amount  to  $33,325 ;  that 
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of  the  assets  in  the  hands  of  the  executors,  $1847  consists  of  se- 
curities and  stock  not  yet  realized,  and  the  value  of  which  is  un- 
certain, and  that  the  last-mentioned  stim  should  be  deducted,  to 
show  the  amount  now  in  hand  for  distribution,  leaving  the  said 
securities  and  stock  to  be  hereafter  accounted  for.  That  after 
making  the  said  deduction,  the  amount  now  on  hand  for  distribu- 
tion is  $22,995.64.  The  master  reports  that  all  the  said  lega- 
cies are  liable  to  abatement,  and  that  an  abatement  of  31  per 
cent,  is  necessary  to  the  present  settlement,  which  will  leave 
$1858.39  of  money  and  securities  in  the  hands  of  the  executors 
to  be  accounted  for  hereafter.  And  the  master  gives,  in  a  sched- 
ule annexed  to  his  report,  a  statement  of  the  sums  to  be  paid  to 
the  legatees,  respectively,  on  the  principle  adopted  by  him  for 
distributing  the  amount  now  to  be  distributed  among  the  lega- 
tees. 

By  the  said  schedule,  the  amount  given  by  the  will  to  Ann  P. 
White,  (being  $10,000,)  is  made  to  abate  $3100;  and  the  mas- 
ter reports  the  amount  now  to  be  paid  to  her  to  be  $6900.  The 
amounts  to  be  now  paid  on  all  the  other  legacies,  respectively, 
are  ascertained  by  making  a  like  abatement  on  each. 

Exceptions  to  this  report  were  filed  in  behalf  of  Ann  P. 
White. 

The  first  exception  is,  that  the  master  has  reported  that  the 
legacy  of  $10,000  to  Ann  P.  White,  and  which  the  will  directs 
should  be  paid  to  her,  in  part,  by  the  house  and  lot  he  purchased 
of  C.  M.  Campbell,  valued  at  $4000,  and  in  part  by  his  bank 
stock  in  the  Trenton  Bank  and  in  the  Easton  Bank,  at  certain 
prices  or  valuations  named  in  the  will,  is  subject  to  abatement  in 
common  with  the  other  legacies :  whereas  the  said  legacy  is 
either  a  specific  or  a  demonstrative  legacy,  and  not  a  general  or 
pecuniary  legacy,  and  therefore  not  subject  to  abatement  in  com- 
mon with  the  pecuniary  legacies. 

The  second  exception  is :  For  that  the  testator,  though  he  first 
gave  the  said  Ann  P.  White  a  pecuniary  legacy  of  $10,000,  yet 
that,  in  subsequent  parts  of  his  will,  he  altered  and  modified  the 
said  bequest  by  giving  and  devising  to  her,  specifically,  in  lieu 
of  so  much  of  said  sum,  certain  real  estate  in  the  will  named,  at 
the  price  or  value  of  $4000;  and  also  his  stock  in  the  Trenton 
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Bank  at  $40  a  share,  and  his  stock  in  the  Easton  Bank,  at  §30 
a  share;  and  that  the  master  has  subjected  the  whole  $10,000, 
of  which  the  property  above  mentioned  and  specifically  given,  at 
specific  values,  were  to  constitute  a  part,  to  abatement,  in  com- 
mon with  the  pecuniary  legacies. 

The  third  exception  is:  Because,  if  any  part  of  the  §10,000 
is  subject  to  abatement,  it  is  only  so  much  thereof  as  would  re- 
main to  be  paid  in  money,  after  deducting  therefrom  the  said 
house  and  lot  at  $4000,  and  the  said  bank  stocks,  at  the  values 
per  share  mentioned  in  the  will ;  whereas  the  master  has  report- 
ed that  the  whole  sum  of  $10,000  is  subject  to  abatement. 

The  cause  was  heard  on  these  exceptions. 

Jos.  C.  Homblower  and  J.  P.  Bradley,  in  support  of  the  ex- 
ceptions. 

They  cited  3  Dessau.  386-7  ;  7  Fes.,  Jr.,  529,  530 ;  1  P. 

Wms.  403,  777 ;  18  Vex.,  Jr.,  463  ;  Ib.  146,  15  j  Ib.  384,  389  ; 
1  Sevan's  Cond.  Ch.  Rep.  405 ;  1  Keent's  Rep.  210,  410;  4 

Ves.,  Jr.,  157  ;  1  Roper  on  Legacies  150,  1,  2,  3,  5,  163,  4,  6, 
173,  7,  181,  3,  255;  2  Wms.  on  Ex'rs  740,  2,3,  5,  6,  842;  2 

Ves.  561,  4 ;  Finch  Rep.  303  ;  Tkos.  Raym.  335  ;  2  P.  Wms. 
328,  469  ;  Ambler  310  ;  2  Ves.  640  ;  4  Ib.  150,  555,  750 ;  5  Ib. 
199;  1 1  Ib.  607  ;  5  Ves.  &  Beam  2  ;  1  Meriv.  178  ;  2  Mad.  Rep. 
223;  2  Sim.  &  Stuart  354;  3  Eng.  Cond.  Ch.  194;  2  Young 
&  Col.  90;  7  John.  Ch.  Rep.  258 ;  1  Dessau.  202 ;  3/6.  369. 

P.  D.  Vroom,  contra. 

THE  CHANCELLOR.  The  testator  first  gives  to  his  aunt,  Ann 
P.  White,  (who,  he  says,  has  acted  the  part  of  a  kind  and  devo- 
ted mother,)  the  sum  of  $10,000,  to  be  paid  to  her  as  soon  as 
practicable  after  his  decease,  or  with  interest  from  that  time, 
and  then  gives  a  n.umber  of  pecuniary  legacies,  and  certain  spe- 
cific legacies.  Then  follows  this  clause:  "My  bank  stock  I 
wish  to  make  a  part  of  my  dear  aunt's  legacy,  as  they  will  give 
her  less  trouble  in  collecting."  He  then  gives  certain  other  spe- 
cific legacies,  and  gives  all  the  remainder  of  his  property,  real 
and  personal,  to  his  four  cousins,  Job,  Robert,  George  and  John 


JUNE  TERM,  1847.  179 

White  v.  Ex'rs  of  Olden. 

White.  Then  follows  this  clause  :  "  I  wish  that  the  house  I 
have  lately  purchased  of  C.  M.  Campbell,  valued  at  $4000,  be 
a  part  of  my  dear  aunt's  legacy,  and  that  in  the  division  of  her 
portion,  my  Trenton  Bank  be  calculated  at  $40  per  share,  and 
my  Easton  Bank  at  $30  per  share." 

By  a  codicil  to  his  will  he  gives  to  his  aunt,  Ann  P.  White,  in 
fee,  a  lot  of  woodland,  of  fifteen  acres,  and  all  the  provisions, 
and  vessels  containing  the  same,  that  might  be  in  the  house 
where  he  resided  ;  two  pigs,  one  cow,  and  all  the  plate  in  his 
house  ;  and  then  gives  three  other  small  pecuniary  legacies. 

The  personal  estate,  after  paying  the  debts  and  funeral  and 
testamentary  expenses,  is  insufficient  to  pay  the  pecuniary  lega- 
cies in  full. 

The  master  has  reported  that,  under  the  several  clauses  of  the 
will  in  favor  of  Ann  P.  White,  above  stated,  the  gifts  made  to 
her  should  be  considered  in  the  light  of  a  pecuniary  legacy  of 
$10,000,  and  should  be  subject  to  an  abatement,  on  that  sum, 
ratably  with  the  other  pecuniary  legacies ;  which  abatement 
would  reduce  what  she  is  to  receive  to  $6900  ;  and  that  she 
should  take  the  Campbell  house  and  lot  as  $4000  of  this  $6900, 
and  the  bank  stock,  at  the  valuations  fixed  thereon  by  the  testa- 
tor in  his  will,  as  so  much  more  of  this  $6900.  The  Trenton 
Bank  stock  is  appraised,  in  the  inventory,  at  $30  a  share,  instead 
of  §40,  the  valuation  fixed  thereon  by  the  will ;  and  the  Easton 
Bank  stock  is  appraised  at  $30  a  share,  the  same  as  the  valua- 
tion thereof  fixed  by  the  will. 

I  agree  with  the  master  that,  under  the  before-stated  clauses 
of  this  will,  Ann  P.  White  is  to  take  the  Campbell  house  and 
lot  at  $4000,  and  the  bank  stock  at  the  valuations  thereof  fixed 
by  the  will,  as  part  of  the  $10,000  mentioned  in  the  first  of 
the  said  clauses.  But  the  master  has  come  to  the  conclusion  on 
the  question  of  abatement  to  which  I  have  not  been  able  to 
assent.  . 

As  to  the  house  and  lot,  it  seems  clear  to  me  that  the  prin- 
ciple adopted  by  the  master  would  not  be  just  or  reasonable.  By 
the  first  of  these  clauses,  the  testator  had  given  to  A.  P.  White 
a  pecuniary  legacy  of  $10,COO.  If  he  had  made  no  change  in 
th id  respect,  the  ratable  proportion  of  this  whole  sum  would 
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have  been  taken  from  the  personal  estate,  and  the  other  pecu- 
niary legatees  would  have  received  proportionally  smaller  divi- 
dends on  the  legacies  to  them.  The  testator  afterwards  gives 
her  a  house  and  lot,  at  a  fixed  value,  as  part  of,  that  is,  instead 
of  so  much  of  the  $10,000.  This  relieves  the  personal  estate 
of  so  much  of  the  $10,000  to  the  benefit,  to  that  extent,  of  the 
pecuniary  legatees.  I  cannot  see  with  what  propriety  the  pecu- 
niary legatees  can  claim  that  this  house  and  lot,  or  the  value  at 
which  it  was  given  to  her  by  the  testator,  in  relief  of  the  personal 
estate,  to  that  extent,  in  favor  of  the  legatees  out  of  the  personal 
estate,  shall  be  subject  to  abatement.  If  he  had  given  her  a 
house  and  lot  valued  at  $10,000,  instead  of  the  said  legacy,  it 
would  not  be  claimed  that  the  house,  or  the  value  thereof,  was 
subject  to  abatement.  By  what  rule  can  it  be  claimed  that  a 
house  and  lot  given  instead  of  part  of  said  legacy,  must  abate  ? 
The  principle  might  lead  to  strange  consequences.  If  an  abate- 
ment of  75,  instead  of  31  per  cent,  had  been  necessary,  A.  P. 
White,  on  the  principle  adopted  by  the  master,  would  have 
been  obliged  to  pay  $1500  to  get  a  house  and  lot  given  her  by 
the  testator. 

As  to  the  bank  stock,  I  am  of  opinion,  also,  that  neither  the 
stock  nor  the  amount  of  the  valuation  thereof  is  subject  to  abate- 
ment. I  will  not  enter  upon  a  review  of  the  numerous  decisions 
on  the  subject  of  specific  and  demonstrative  legacies.  No  case 
was  cited,  nor  have  I  found  any  that  affords  much  aid  in  the 
consideration  of  the  question  discussed  as  arising  under  this  will. 

The  will  bequeaths  to  Ann  P.  White  the  stock.  This  is  so 
considered  by  the  master;  for  he  gives  it  to  her;  and  that,  at 
the  valuation  fixed  by  the  testator,  though  the  appraised  value  of 
a  part  of  it  is  $10  less  per  share.  The  argument  in  favor  of 
the  report  is  that  the  stock,  or  the  testator's  valuation  of  it, 
should  be  subject  to  abatement,  because  it  is  given  as  part  of  the 
§10,000  given  as  a  pecuniary  legacy  in  a  former  paj-t  of  the 
will.  In  my  view,  we  are  to  read  the  will  according  to  the  idea 
or  intention  the  testator  must  be  supposed  to  have  had  when  the 
subsequent  provisions  of  it  in  favor  of  Ann  P.  White  were  made. 
Clearly  a  new  and  different  idea  prevailed  with  him,  at  this  point 
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of  time,  from  that  which  he  had  when  the  first  clause  was  dicta- 
ted, giving  her  a  money  legacy  of  $10,000.  At  this  point  of 
time,  he  certainly  intended  to  give,  and  did  give  to  her  the  house 
and  lot  and  the  bank  stock;  and  his  calling  them  a  part  of  her 
legacy  of  $10,000  was  simply  because  he  had  at  first  intended 
to  give,  and  given  her  a  money  legacy  of  that  amount. 

We  can  hardly  suppose  that  if  the  last  intention  had  existed 
at  the  time  he  gave  the  pecuniary  legacy  of  $10,000,  the  lan- 
guage of  the  will  would  have  been  the  same  it  now  is.  It  can 
hardly  be  supposed  he  would  have  begun  by  saying  "  I  give  Ann 
P.  White  the  sum  of  $10;000."  But  if  he  had,  and  had  then 
immediately  added  that  he  gave  her  the  house  and  lot  as  part  of 
it,  and  his  bank  stock,  at  fixed  valuations,  as  another  part  of  it, 
would  it  be  any  the  less  a  gift  to  her  of  the  house  and  the  bank 
stock  ? 

The  report  of  the  master  must  be  corrected  in  these  particu- 
lars. 

Order  accordingly. 


JAMES  L.  WILSON  AND  PETER  DAVISON,  ADMINISTRATORS 
DE  BONIS  NON  WITH  THE  WILL  OF  FERDINAND  SHIBLA 
ANNEXED,  v.  MILTON  ELY,  SURVIVING  ADMINISTRATOR, 
&c.,  OF  JOHN  ELY. 

1.  F.  S.  devised  and  bequeathed  to  his  wife,  D.,  the  use  of  all  his  estate 
during  her  life  ;  and  directed  that  after  her  death,  the  estate  should  be  sold, 
and  the  proceeds  divided  among  certain  persons  named  in  the  will.     The 
widow,  D.  was  sole  acting  executrix  of  the  will.     She  afterwards  married  J. 
E.,  who  received  from  her,  at  different  times,  moneys  belonging  to  the  estate 
of  F.  S.,  deceased,  and  gave  receipts  therefor  as  moneys  of  the  said  estate. 
Held,  that  D.'s  being  entitled  to  the  use  of  the  moneys  during  her  life,  did 
not  destroy  the  trust  character  in  which  she,  as  executrix,  held  the  money, 
and  that  J.  E.  was  bound  by  the  same  trust. 

2.  Trusts  are  enforced  against  one  who  comes  into  possession  of  the  property 
bound  by  the  trust,  with  notice  of  the  trust. 
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3.  The  statute  of  limitations  does  not  run  against  trusts. 

4.  The  presenting,  by  a  complainant  in  chancery,  to  the  administrator  of 
an  estate,  a  claim  for  which  the  intestate  was  bound  as  trustee,  is  no  reason 
why  the  suit  in  this  court  to  enforce  the  trust  should  not  proceed. 

Ferdinand  Shibla  died  March  25th,  1827,  leaving  a  will,  by 
which  he  gave,  devised  and  bequeathed  to  his  wife,  Deborah,  the 
use  and  enjoyment  of  all  his  estate,  real  and  personal,  during 
her  natural  life;  and  directed  that  after  her  decease,  all  the  rest 
and  residue  of  his  estate,  both  real  and  personal,  should  be  sold, 
and  the  proceeds  thereof,  together  with  all  other  estate  he  might 
be  entitled  to  on  debts  to  be  received  or  otherwise,  should  be 
divided  among  certain  persons  in  the  will  named  ;  and  appointed 
his  said  wife  and  John  I.  Little  executors  of  his  will.  The  wid- 
ow alone  proved  the  will  and  acted  as  executor.  The  inventory 
of  the  personal  estate  of  the  testator  amounted  to  $1304.40;  it 
was  not  exhibited  in  the  cause;  and  it  did  not  appear  of  what 
the  personal  property  consisted.  On  the  llth  of  February, 
1840,  the  widow  intermarried  with  John  Ely. 

The  bill  charges  that  he,  in  right  of  his  wife,  possessed  him- 
sel£of  the  whole  of  the  said  real  and  personal  estate  of  the  tes- 
tator. After  the  marriage,  Ely  gave  to  his  wife,  the  said  Deb- 
orah, the  following  receipts  or  certificates:  one,  dated  April  1st, 
1830,  by  which  he  acknowledges  to  have  received  from  her  $100, 
"  the  money  of  her  former  husband  ;"  one  dated  May  27th,  1830, 
for  $53,  "  being  moneys  of  her  former  husband ;"  one  dated 
April  8th,  1831,  for  $400,  "being  moneys  of  her  former  husband, 
which  said  moneys  is  to  be  paid  to  her  for  her  said  use;"  one 
dated  February  23d,  1832,  as  follows  :  "  I  have  in  keeping  of  my 
wife,  money  of  her  former  husband,  $212." 

John  Ely  died  October  20th,  1830,  intestate,  leaving  the  said 
Deborah  him  surviving. 

Milton  Ely,  the  defendant,  is  the  surviving  administrator  of 
the  said  John  Ely,  deceased.  Deborah  Ely  died  intestate,  Au- 
gust 10th,  1842.  The  complainants  are  the  administrators  de 
bonis  non,  with  the  will  of  Ferdinand  Shibla  annexed. 

The  bill  prays  that  the  defendant,  Milton  Ely,  surviving  ad- 
ministrator of  John  Ely,  deceased,  may  be  decreed  to  account 
for  the  personal  estate  of  the  testator,  Ferdinand  Shibla,  which 
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came  to  the  possession  of  said  John  Ely  and  Deborah  his  wife, 
or  either  of  them,  and  for  the  rents  and  profits  of  the  said  real 
estate. 

The  answer  says  that  the  defendant  is  informed  and  believes 
that  the  money  for  which  the  said  certificates  were  given,  together 
with  about  $10  included  in  a  note  given  by  Jeremiah  Newman 
to  the  said  John  Ely,  by  the  advice  and  consent  of  the  said 
Deborah,  is  the  whole  amount  of  moneys  which  the  said  John 
Ely  received  of  the  estate  of  the  said  testator,  F.  Shibla,  for  all 
which  sums  he  accounted  to  the  said  Deborah,  as  the  defendant 
is  informed  and  believes. 

The  answer  denies  that  John  Ely,  from  his  marriage  to  his 
death,  or  at  any  time  during  his  life,  occupied  the  real  estate  of 
the  said  testator,  or  received  the  rents  and  profits  thereof  and 
converted  the  same  to  his  own  use.  The  defendant  submits  to 
act  in  the  premises  under  the  direction  and  indemnity  of  the 
court. 

The  answer  sets  up  the  statute  of  limitations,  and  also  that 
there  is  a  defence  at  law. 

By  a  supplemental  answer,  the  defendant  says  that,  under  an 
order  of  the  Orphans'  Court  of  Monmouth,  he  has  sold  all  the 
estate  of  John  Ely,  deceased,  real  and  personal ;  that  among  the 
claims  presented  to  him  against  the  estate  of  John  Ely,  deceased, 
is  the  demand  of  the  complainants  in  this  cause,  and  that  the 
settlement  of  this  claim,  as  well  as  others,  is  now  pending  un- 
determined in  said  Orphans'  Court,  and  that  he  is  satisfied,  and 
therefore  charges,  that  the  estate  of  said  John  Ely,  deceased,  is 
insolvent. 

D.  B.  Ryall,  for  complainants.  He  cited  3  Johns.  Ch.  190; 
4  11.  136 ;  1  Ib.  52,  119 ;  10  Johns.  Rep.  495. 

Wm.  L.  Dayton,  for  defendant. 

THE  CHANCELLOR.  The  receipts  or  certificates  given  by 
John  Ely  to  his  wife,  show  that  the  moneys  therein  stated  to 
have  been  received  by  him  from  her,  were  the  moneys  of  the 
estate  of  the  testator,  Ferdinand  Shibla.  Deborah,  the  wife  of 
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Ely,  was  the  executrix  of  Shibla'*  will,  and  as  such,  held  this 
money  in  trust.  Her  being  by  the  will  entitled  to  the  use  of  it 
during  her  life,  does  not  destroy  the  trust  character  in  which  she, 
as  executrix,  held  the  money.  John  Ely,  her  second  husband, 
having,  after  his  intermarriage  with  her,  received  a  part  of  this 
money,  was  bound  by  the  same  trust.  Scho.  and  Lef.  270. 
He  must  be  held  to  have  become  possessed  in  right  of  his  wife 
of  such  of  the  assets  of  the  testator  of  whose  will  she  was  exe- 
cutrix as  he  received  from  her,  and  as  husband  of  the  execu- 
trix, he  was  rightfully  possessed ;  the  money  was  in  the  hands 
of  both  as  trustees.  And  if  this  was  not  so,  trusts  are  enforced, 
not  only  against  him  who  is  rightfully  possessed  of  the  trust 
property  as  trustee,  but  also  against  one  who  comes  into  posses- 
sion of  the  property  bound  by  the  trust  with  notice  of  the  trust. 
Ib.  262.  And  on  his  death  his  assets  are  chargeable  in  equity 
for  the  money  so  received  by  him.  Ib.  243,  265-6,  272. 

This  disposes  of  all  the  grounds  of  defence  set  up  in  the  an- 
swers except  one.  It  disposes  of  the  statute  of  limitations,  for 
it  does  not  run  against  trusts ;  it  disposes  of  the  defence  that 
the  remedy  is  at  law,  for  all  trusts  are  cognizable  here;  it 
disposes  of  the  defence  set  up  in  the  supplemental  answer,  that 
this  claim  has  been  presented  to  the  defendant,  as  surviving  ad- 
ministrator of  Ely,  under  an  order  of  the  Orphans'  Court  lim- 
iting the  creditors  of  John  Ely,  deceased,  and  is  pending  unde- 
termined in  that  court.  By  an  order  of  that  court,  the  creditors 
of  John  Ely,  deceased,  were  limited  to  a  certain  time  within 
which  to  present  their  claims,  under  oath,  to  the  administrator 
of  hie  estate,  the  defendant  in  this  suit.  This  could  not  oust 
the  jurisdiction  of  this  court,  nor  does  the  fact  that  the  com- 
plainants in  this  case,  in  pursuance  of  the  said  order  and  in  com- 
pliance therewith,  presented  this  claim.  It  was  certainly  pru- 
dent that  they  should  do  so.  But  this  is  the  proper  tribunal  for 
the  settling  of  the  questions  arising  in  this  case. 

Another  ground  of  defence  is  taken  in  the  answer.  The  de- 
fendant says  he  is  informed  and  believes  that  John  Ely,  in  his 
lifetime,  accounted  with  his  wife,  the  executrix  of  Ferdinand 
Shibla,  deceased,  for  the  moneys  he  so  received  of  her. 

If  an  executrix  or  administratrix  marries  and  the  goods  of  her 
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testator  or  intestate  come  into  the  actual  possession  of  the  hus- 
band and  are  wasted  during  the  coverture,  there  can  be  no  doubt 
the  husband  is  liable,  and  on  his  death  his  assets  are  chargeable 
in  equity.  The  executrix  surviving  would  also  be  liable,  if  the 
assets  of  the  husband  proved  insufficient.  It  is  unnecessary  to 
say,  in  this  case,  whether  the  assets  of  the  husband,  after  his  de- 
cease, would  be  liable  if  he,  in  his  lifetime,  replaced  the  moneys 
or  goods -in  the  hands  of  the  wife,  the  executrix,  in  case  they 
were  afterwards  wasted  by  her.  It  is  sufficient  for  present  pur- 
poses in  this  case,  to  say  that,  if  he  replaced  the  money  in  her 
hands,  and  it  was  not  wasted,  but  remained  in  her  hands,  or  has 
since  her  death  come  into  the  hands  of  her  personal  representa- 
tive, it  would  be  just  and  equitable  .towards  the  estate  of  her 
second  husband,  and  the  creditors  of  that  estate,  to  charge,  in 
the  first  place,  the  estate  of  the  deceased  executrix  in  the  hands 
of  her  administrator.  But  how  can  I,  in  this  cause,  and  be- 
tween these  parties,  declare  and  decree  that  the  moneys  were  re- 
paid by  John  Ely  to  his  wife?  Her  administrator  is  not  before 
the  court.  The  decree  in  this  cause,  that  he  had  repaid,  could 
be  no  foundation  for  a  suit  in  which  to  charge  her  estate.  The 
complainants,  then,  are  here  with  the  suit  in  such  position  as  to 
parties,  that  it  cannot  be  settled  in  favor  of  the  estate  of  John 
Ely,  even  if  the  proof,  as  now  made  between  the  parties,  were 
entirely  satisfactory  that  Ely  repaid.  If  the  administrator  of 
Deborah  Ely  had  been  made  a  party,  he  might  have  been  able 
satisfactorily  to  resist  the  allegation  of  repayment,  and  thus 
show,  at  least,  that  Ely's  estate  should  be  first  resorted  to. 

On  the  other  hand,  if  it  was  entirely  clear  that  John  Ely  did 
not  replace  the  moneys,  I  do  not  understand  that  the  complain- 
ants here  would  be  entitled  to  any  preference  out  of  his  estate 
over  other  creditors;  and  if  they  were,  his  whole  estate  might 
be  insufficient  to  pay  this  claim,  in  which  event,  as  beforesaid, 
the  assets  of  the  wife's  estate  would  be  answerable  for  the  resi- 
due ;  and  thus  two  suits  would  be  necessary  before  an  end  of 
this  matter  could  be  reached. 

No  demurrer  was  filed  to  the  bill,  and  therefore  it  should  not 
be  dismissed.     I   think   the  case  should  stand  over  that  the** 
proper  parties  may  be  made  defendants. 

VOL.  ii.  M 
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As  to  the  question  whether  John  Ely  replaced  these  moneys, 
any  result  the  court  might  come  to  on  the  evidence  now  before 
it  would  be  little  better  than  conjecture;  and  the  case  shows  that 
more  light  might  have  been  furnished  to  the  court  on  the  sub- 
ject. By  the  course  which  I  have  suggested  as  proper  to  be  taken, 
an  opportunity  will  beafforded  for  additional  proof  on  this  subject. 


JAMES  6.  STUEGES  AND  THOMAS  T.  STURGES  v.  JACOB  ALYEA. 

1.  A.  and  J.  had  given  a  joint  bond,  and  A.  had  given  a  mortgage  to  secure 
it.    Afterwards  A.,  "  in  consideration  of  certain  agreements  entered  into  be- 
tween him  and  J.,"  gave  his  bond  to  J.,  assuming  the  payment  of  the  first 
bond,  and  indemnifying  J.  against  it.    After  A.  had  paid  half  of  the  first 
bond,  J.  paid  the  other  half  of  it,  and  instead  of  having  it  canceled,  in- 
duced the  obligee  to  assign  it  to  S.  and  S.,  for  the  purpose  of  having  the 
mortgage  given  by  A.  to  secure  it  foreclosed  in  their  names ;  and  a  fore- 
closure suit  was  brought  in  their  names. 

2.  The  court  ordered  the  bill  to  be  dismissed. 


The  bill  states  that  on  the  24th  of  August,  1840,  Jacob  Alyea 
and  Thomas  V.  Johnson  became  indebted  to  Andrew  B.  Hax- 
ton,  of  New  York,  in  $2561.26,  and  to  secure  the  same,  gave 
,to  Haxton  their  bond  of  that  date,  conditioned  for  the  payment 
•of  the  said  sum  in  two  years,  with  interest  payable  semi-annu- 
:ally;  and  that  Alyea,  to  secure  the  payment  of  the  said  money 
.and  interest,  gave  a  mortgage  of  the  same  date,  to  Haxton,  of 
•certain  real  estate  described  in  the  bill,  conditioned  that  if  the 
said  Alyea  and  Johnson  should  pay  the  said  sum  of  money  and 
interest  according  to  the  condition  of  the  said  bond,  the  mort- 
gage should  be  void.  That  the  mortgage  was  acknowledged  on 
the  19th  of  October,  1840,  and  recorded  the  next  day.  That 
on  the  22d  of  May,  1845,  Haxton,  in  consideration  of  $1,  to 
him  paid  by  the  complainants,  by  deed  of  assignment  assigned 
the  said  bond  and  mortgage  to  the  complainants.  That  the  in- 
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terest  has  been  paid  up  to  September  9th,  1844,  and  that  $1000 
of  the  principal  has  been  paid,  and  that  the  residue  of  the  said 
sum  remains  Hue. 

The  bill  is  for  the  foreclosure  of  the  mortgage  and  sale  of  the 
premises. 

Alyea  alone  is  made  defendant. 

Alyea,  by  his  answer,  admits  that  on  the  24th  of  August, 
1840,  he  and  Johnson  became  jointly  indebted  to  Haxton  in  the 
said  sum,  and  gave  their  bond  as  stated  in  the  bill,  and  admits 
that  he  gave  the  mortgage  mentioned  in  the  bill,  and  that  the 
mortgage  was  given  by  him  as  well  for  the  benefit  of  Johnson  as 
for  his  benefit,  and  that  it  was  given  at  the  special  instance  and 
request  of  Johnson.  He  admits  the  payments  mentioned  in  the 
bill,  but  says  that  they  were  made  by  him  solely,  no  part  thereof 
having  been  paid  or  the  money  furnished  by  Johnson.  He  ad- 
mits that  Haxton  may,  in  form,  have  executed  an  assignment  of 
the  bond  and  mortgage  to  the  complainants,  for  the  nominal  con- 
sideration of  $1,  but  he  denies  that  it  was  made  for  proper  and 
lawful  purposes,  and  that  the  complainants  were  the  lawful  and 
bona  fide  purchasers  of  the  mortgage  for  a  valuable  and  good 
consideration;  and  says  that  the  assignment  was  a  fraudulent 
device  of  Johnson  and  the  complainants,  for  the  purpose  of  de- 
frauding him  and  depriving  him  of  his  legal  and  equitable  rights. 

He  says  that  at  the  time  when  the  assignment  bears  date, 
Haxton  received  from  Johnson,  one  of  the  joint  obligors  in  the 
bond,  the  full  amount  of  the  balance  due  thereon,  and  that  the 
same  was  paid  off  and  liquidated  and  fully  satisfied,  and  that  if 
the  bond  and  mortgage  were  assigned,  they  were  not  assigned  to 
the  complainants  as  bona  fide  purchasers,  and  not  until  after  the 
whole  amount  of  money  due  thereon  had  been  paid,  namely,  the 
amount  herein  before  stated  as  paid  by  the  defendant,  and  the 
balance  by  Johnson,  the  other  obligor.  That  he  is  informed  and 
believes,  that  in  the  transfer  of  the  said  bond  and  mortgage, 
Haxton  did  not  know  the  complainants,  and  that  the  assign- 
ment was  procured  and  dictated  by  Johnson,  and  was  made  by 
Haxton  on  his  receiving  from  Johnson,  one  of  the  obligors,  the 
full  amount  due  thereon ;  and  that  the  money  was  received  by 
Haxton  in  payment,  and  not  as  a  consideration  for  the  transfer 
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to  the  complainants.    That  there  is  nothing  due  on  the  bond  and 
mortgage — the  same  having  been  paid  off— and  that  they  ought, 
in  equity,  to  be  delivered  up  and  canceled. 
Testimony  was  taken. 

L.  C.  Grovei',  for  complainants. 
S.  It.  Grover,  for  defendant. 

THE  CHANCELLOR.  The  testimony  shows  that  this  bond  was 
given  by  Alyea  and  Johnson,  to  Haxton,  for  a  debt  for  which 
they  were  jointly  liable,  and  of  which,  as  between  themselves, 
each  was  to  pay  one  half,  and  that  the  mortgage  given  by  Al- 
yea alone,  on  property  belonging  to  him  individually,  was  given 
to  secure  the  said  joint  debt.  The  condition  of  the  mortgage 
is,  that  if  Alyea  and  Johnson  shall  pay  to  Haxton  the  sum  men- 
tioned in  the  said  joint  bond,  and  the  interest  thereon,  the  mort- 
gage shall  be  void.  Alyea,  before  the  alleged  assignment  by 
Haxton  to  the  complainants,  had  paid,  of  principal  and  interest 
on  the  joint  bond,  $1615.40.  At  the  time  of  the  alleged  as- 
signment, there  remained  due  on  the  bond,  for  principal  and  in- 
terest, $1634.65.  I  have  no  doubt,  from  the  testimony,  that 
this  balance,  being  about  half  the  sum  secured  by  the  joint  bond 
and  the  said  mortgage,  was  in  fact  paid  by  Johnson,  and  that 
the  procuring  an  assignment  to  be  made  by  Haxton  to  the  com- 
plainants was  a  device  of  Johnson.  The  case,  then,  thus  far,  is 
the  same  as  if  Johnson,  on  the  payment  of  his  half  of  the  joint 
bond,  had  taken  an  assignment  of  the  bond  and  mortgage  (o 
himself.  If  he  had  done  so,  it  will  not  be  claimed  that  the  bond 
and  mortgage  would  be  valid  securities  in  his  hands  for  the 
amount  so  paid  by  him. 

It  seems  that  after  the  giving  of  the  bond  and  mortgage,  to 
wit,  on  the  28th  of  April,  1841,  Alyea  gave  to  Johnson  a  bond, 
in  the  penal  sum  of  $5126.52,  the  condition  of  which  recites 
the  giving  of  the  said  joint  bond  by  Alyea  and  Johnson  to  Hax- 
ton and  the  said  mortgage  by  Alyea  to  secure  the  payment  there- 
of; and  provides  that,  in  consideration  of  "certain  agreements 
entered  into  between  the  said  Thomas  V.  Johnson  and  the  said 
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Jacob  Alyea,"  and  of  one  dollar  paid  by  Johnson  to  Alyea,  the 
said  Alyea  assumes  the  payment  of  the  said  bond,  excepting  six 
months  interest  thereou  which  Johnson  is  to  pay;  and  that  Al- 
yea exonerates  Johnson  from  the  payment  of  the  said  bond  ; 
and  that  if  Alyea  shall  indemnify  and  save  harmless  the  said 
Johnson,  in  manner  aforesaid,  this  bond  shall  be  void. 

I  presume  that  Johnson  has  derived  from  this  bond  of  indem- 
nity an  argument  in  favor  of  his  course  in  reference  to  the  as- 
signment procured  by  him  of  the  bond  and  mortgage.  But  it 
cannot  help  him  or  the  complainants  in  this  suit.  If  he  sup- 
posed he  had  any  equity  growing  out  of  this  part  of  the  case,  to 
have  the  mortgage  considered  a  security  iu  his  favor  for  the  sum 
he  paid,  he  should  have  presented  it  for  the  consideration  of  the 
court  by  a  bill,  which  would  have  enabled  the  court  to  judge  of 
it,  and  to  decide  whether  such  relief  could  be  given  to  him.  If 
such  a  bill  could  be  entertained  at  all,  it  is  obvious  that  the 
equity  involved  in  it  might  be  overcome  by  circumstances  which 
might  be  shown  by  Alyea  in  such  a  suit.  To  allow  Johnson  to 
succeed  in  the  course  he  has  taken  would  be  to  allow  him  to  be 
the  judge  in  his  own  cause,  and  to  deprive  Alyea  of  all  oppor- 
tunity to  resist  or  overcome  the  supposed  equity  on  which  John- 
eon  has  acted. 

The  bill  must  be  dismissed. 

Order  accordingly. 
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BED  BEN   EOCKWELL  AND  AZARIAH  LEE  v.  JAMES  S.  LAW- 
RENCE ET  AL. 

1.  The  court  will  not  make  a  decree  for  the  specific  performance  of  what 
it  can  merely  infer  with  uncertainty  was  the  agreement  in  the  case. 

2.  It  is  within  the  jurisdiction  of  the  court,  on  denying  specific  perform- 
ance of  an  agreement  to  sell  lands,  in  a  suit  by  the  person  contracting  to  buy, 
and  who  thereupon  went  into  possession,  to  order  compensation  to  be  made  by 
the  party  contracting  to  sell,  for  what  the  party  contracting  to  buy  had  done 
and  paid  towards  fulfilling  the  contract. 


In  this  case,  on  the  filing  of  the  bill,  which  is  a  bill  for  the 
specific  performance  of  an  agreement  to  sell  a  tract  of  timber 
land  of  which  the  complainants  had  gone  into  possession  under 
the  agreement  to  buy  it,  an  injunction  had  been  granted  to 
restrain  the  prosecution  of  an  ejectment  brought  by  a  grantee  of 
the  defendants  who  entered  into  the  agreement  to  sell,  to  recover 
possession  of  the  land.  The  injunction  was  dissolved  in  June, 
1845,  and  these  complainants  have  since  been  ejected.  See  ante, 
Vol.  I.,  page  20.  An  abstract  of  the  bill  and  answer  is  there 
given. 

The  cause  was  now  brought  to  a  hearing  on  the  testimony. 

D.  jB.  Ryall  and  O.  D.  Wall,  for  complainants.  They  cited 
2  Story's  J%.,  §  794,  &o.;  9  Cranch  493-4;  1  P.  Wms.  570. 

Peter  Vredenburyh  and  W.  L.  Dayton,  for  the  defendants. 
They  cited  2  Story's  Eq.,  §§  762,  764. 

THE  CHANCELLOR.  From  a  careful  examination  of  the  plead- 
ings and  proofs,  I  am  of  opinion  that  the  complainants  commen- 
ced and  continued  their  cutting  and  coaling,  and  put  up  the  cab- 
ins which  they  erected  on  the  tract,  under  an  agreement  for  the 
purchase  of  it,  at  a  stipulated  price,  to  be  paid  by  appropriating 
a  certain  portion  of  the  proceeds  of  the  sale  of  coal,  agreed 
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upon  between  the  parties,  for  that  purpose.  And  I  think  that 
such  portion  was  to  be  paid  on  the  receipt  by  the  complainants 
of  the  proceeds  of  the  coal  sold  by  them,  deducting  the  freight 
the  first  year,  and  after  that  without  deducting  the  freight.  The 
deed  was  to  be  delivered  when  the  whole  purchase  money  was 
paid.  Beyond  this  there  is  much  uncertainty  whether  or  not 
there  were  stipulations  as  to  how  much  the  payments  should 
amount  to  within  defined  periods. 

That  the  stipulated  portions  of  the  proceeds  of  the  sale  of 
coal  were  not  paid,  or  not  paid  as  soon  as  received,  might  not  be 
an  insuperable  objection  to  decreeing  performance.  But  from, 
the  peculiar  nature  of  the  agreement,  and  the  consideration  that 
if  the  complainants  should  be  put  into  possession  of  the  proper- 
ty for  the  purpose  of  enabling  them  to  go  on  and  fulfill  the  con- 
tract, it  might  subject  the  defendants  to  the  loss  of  the  timber  on 
their  property,  or  a  considerable  portion  of  it,  by  the  failure  of 
the  complainants  to  apply  the  stipulated  portion  of  the  proceeds, 
I  think  it  would  not  be  an  exercise  of  sound  discretion  for  the 
court  to  make  a  decree  for  the  specific  performance  of  what  it 
might  conclude,  but  with  no  certainty,  was  the  agreement  in  this 
case. 

On  the  other  hand,  I  am  of  opinion  that  in  this  case  there 
should  be-  a  reference  to  a  master  to  state  an  account  between 
the  parties,  under  the  proper  directions,  for  the  purpose  of  as- 
certaining whether  any,  and  how  much  compensation  should  be 
made  to  the  complainants,  in  view  of  what  they  had  done  and 
paid  when  they  were  stopped  in  their  operations.  I  have  exam- 
ined the  authorities  on  this  question  of  compensation,  and  have 
no  doubt  that,  in  a  case  like  this,  it  is  within  the  jurisdiction  of 
the  court,  and  its  duty  to  see  that  what  is  just  between  the  par- 
ties, under  the  circumstances,  be  done. 

Order  accordingly. 
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CATHARINE  VANDERHOOF  v.  JOHN  CLAYTON  AND  ELIAS  C' 

CLAYTON. 

1.  C.  H.  received  a  certificate  for  a  pension  for  five  years,  commencing  from 
March  4th,  1836,  at  the  rate  of  $310  a  year.     E.  C.  C.  acted  for  her  in  pro- 
curing the  pension  ;  but,  for  reasons  stated,  the  power  of  attorney  to  draw  the 
pension  was  given  to  J.  C.,  and  J.  C.  about  the  6th  March,  1839,  received, 
for  the  pension  money  then  due,  $931.98.     C.  H.  had  lived  a  number  of  yeara 
with  J.  C.,  in  his  family.     On  the  8th  March,  1839,  C.  H.  signed  a  receipt, 
by  which  she  acknowledged  to  have  received  from  E.  C.  C.  $931.98,  in  full  of 
ker  pension  up  to  March  4th,  1839,  obtained  by  him  for  her,  excepting  §430, 
which  she  had  agreed  to  give  him  for  his  services  in  obtaining  the  pension  for 
her  and  paying  the  expenses.    C.  H.  died  February  18th,  1841,  having  con- 
tinued to  live  with  J.  C.  until  her  death,  leaving  a  will,  dated  February  10th, 
1841,  by  which  she  gave  to  her  daughter,  C.  V.,  "  all  her  property  and  pos- 
session, whether  real  or  personal,  and  also  the  amount  of  her  pension  which 
might  be  due  at  her  death,"  and  appointed  E.  C.  C.  executor  of  her  will.    Held 
first,  under  the  circumstances,  that  the  $931.98,  received  in  March,  1839, 
could  not  be  considered  as  belonging  to  C.  H.  at  the  date  of  the  will.  Second, 
that  E.  C.  C.  was  entitled  to  retain  the  $430,  and  that  it  was  not  a  case  within 
the  act  of  congress  in  reference  to  agreements  before  pensions  are  obtained. 

2.  Matter  set  up  in  avoidance  must  be  proved. 

In  1839,  Catharine  Hartshorne  received  a  certificate  for  a 
pension,  for  five  years,  commencing  March  4th,  1836,  at  the  rate 
of  $310  a  year.  Elias  C.  Clayton  acted  for  her  in  procuring 
the  pension  ;  but  for  reasons  which  appear  in  the  case,  the  pow- 
er of  attorney  to  draw  the  pension  was  given  to  John  Clayton  ; 
who,  about  March  6th,  1839,  received  $931.98,  the  amount  of 
the  pension  then  due. 

On  the  8th  March,  1839,  Catharine  Hartshorne  signed  a  re- 
ceipt, witnessed  by  Joseph  R.  Magee,  by  which  she  acknowledg- 
ed to  have  received  from  Elias  C.  Clayton  $931.98  in  full  of  her 
pension  up  to  March  4th,  1839,  obtained  by  him  for  her,  except- 
ing $430,  which  she  had  agreed  to  give  him  for  his  services  in 
obtaining  the  pension  for  her  and  paying  the  expenses. 

Catharine  Hartshorne  died  February  18th,  1841,  leaving  a  will, 
dated  February  10th,  1841,  by  which  she  gave  to  her  daughter, 
Catharine  Vanderhoof,  "all  her  property  and  possessions,  wheth- 
er real  or  personal,  and  also  the  amount  of  her  pension  which 
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might  be  due  at  her  death  ;  "  and  constituted  Elias  C.  Clayton 
executor  of  the  will,  "  to  take  care  of  all  her  property,  and  to 
receive  all  the  pension  money,  and,  after  paying  her  funeral  ex- 
penses, to  pay  the  balance  to  her  said  daughter,  Catharine  Van- 
derhoof." 

The  bill  is  filed  by  Catharine  Vanderhoof  against  the  said 
John  Clayton  and  Elias  Clayton. 

The  bill  states  that  the  complainant  has  requested  the  said  ex- 
ecutor, Elias  C.  Clayton,  who  is  a  son  of  the  said  John  Clayton, 
to  bring  the  said  John  to  an  account  for  the  moneys  received  by 
him  for  the  said  Catharine  Hartshorne,  and  has  offered  to  in- 
demnify the  said  executor«agaiust  all  costs,  but  that  the  said  ex- 
ecutor refuses  to  do  so. 

It  states  that  John  Clayton  has  paid  over  to  the  said  Elias 
C.  Clayton  one-half  of  the  pension  money  so  received  by  him, 
under  pretence  of  paying  him  for  his  services  in  obtaining  the 
said  pension,  and  that  the  defendants  pretend  that  the  said 
John  is  entitled  to  the  other  half  of  the  said  pension  money  for 
the  board  of  the  said  Catharine ;  whereas,  the  complainant 
charges  that  the  said  Catharine  was  not  indebted  to  the  said 
John,  for  board  or  anything  else,  she  having  paid  her  board  to 
him  by  permitting  him  to  receive  an  annuity  due  her  of  some 
$50  a  year,  and  by  her  services  in  the  family  of  the  said  John  ; 
and  the  bill  charges  that  the  said  Elias  C.  Clayton  did  not  ob- 
tain the  said  pension,  nor  in  any  way  assist  in  obtaining  it,  but 
that  it  was  obtained  by  "another  person,"  and  that  the  only  ser- 
vice performed  by  the  said  Elias  was  to  employ  an  agent  or  at- 
torney to  prepare  the  evidence  and  the  papers  for  the  said  Cath- 
arine Hartshorne. 

The  bill  prays  that  the  defendants,  the  said  John  Clayton  and 
Elias  C.  Clayton,  may  be  decreed  to  account  for  the  said  pen- 
sion money. 

The  defendants  put  in  their  joint  and  several  answer,  in 
which  the  defendant  John  Clayton  admits  that  the  said  Catha- 
rine Hartshorne  constituted  him  her  attorney  to  receive,  for  her, 
her  pension,  at  the  several  times  when  it  became  due,  excepting 
the  first  amount  that  was  drawn  after  she  received  her  certifi- 
cate, and  that  he  received  her  pension  up  to  September  4th,  1840, 
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which  amounted  to  $465.99,  and  alleges  that  when  he  drew  it, 
lie  offered  it  to  the  said  Catharine,  and  that  she  requested  him 
to  keep  it,  to  pay  him  for  her  board,  which  he  did,  and  consid- 
ers himself  in  equity  and  good  conscience  entitled  to  do. 

He  says  that  the  said  Catharine  lived  with  him  18  years;  that 
she  was  Ins  sister-in-law;  that  when  he  took  her  to  live  in  his 
family  she  was  destitute  and  without  home;  that  he  clothed 
her  during  the  whole  time  she  lived  with  him ;  that  she  was  aged 
and  infirm,  being  at  her  death,  90  years  old  ;  that  she  required, 
particularly  during  the  latter  part  of  the  time,  considerable  care 
and  attention,  and  that,  on  a  strict  account,  she  would  have  been 
largely  indebted  to  him  at  her  deatlu  He  admits  he  received 
an  annuity  of  $40  a  year  due  her,  during  thirteen  years,  on  ac- 
count of  her  board,  but  says  that  the  same  and  the  part  of  the 
pension  he  received  are  not  sufficient  to  satisfy  him  fur  the  board 
and  clothing  furnished  the  said  Catharine,  and  the  care  and  at- 
tention bestowed  upon  her. 

The  defendant  Elias  C.  Clayton  admits  that  he  was  requested 
to  permit  his  name  to  be  used  to  bring  the  said  John  Clayton 
to  an  account,  but  says  that  he  then  believed  and  still  believes, 
that  the  amount  of  the  pension  money  which  the  said  John  had 
drawn  for  the  said  Catharine,  she  had  paid  him  for  her  board 
and  clothing  furnished  her  by  the  said  John,  and  that  there  is 
nothing  due  from  the  said  John  to  the  estate  of  the  said  Catha- 
rine Hartshorne,  and  he  says  he  has  paid  over  to  the  complain- 
ant all  the  money  coming  to  her  from  the  estate  of  the  said 
Catharine  Hartshorne  which  has  come  to  his  hands,  and  that  he 
is  ready  and  willing  to  make  a  settlement  of  his  accounts  as  the 
court  shall  direct. 

The  defendants  admit  the  will,  and  say  that  by  the  expression 
in  it  "  the  amount  of  my  pension  which  may  be  due  at  my 
death,"  the  testatrix  meant  the  amount  that  might  accrue  be- 
tween the  last  semi-annual  payment  and  the  time  of  her  death, 
and  not  the  whole  pension  she  had  received  from  the  time  she 
obtained  her  pension  to  the  time  of  her  death. 

The  defendants  say  that  at  the  time  the  certificate  of  pension 
was  received,  the  defendant  Elias  was  a  justice  of  the  peace ; 
that  he  was,  in  fact,  the  attorney  of  the  said  Catharine  at  that 
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time,  to  draw  the  pension ;  but  that  the  affidavits  of  the  said 
Catharine  Harts*home  to  the  power  of  attorney  were  taken  be- 
fore him  as  justice  of  the  peace,  and  therefore  the  name  of  John 
Clayton  was  inserted  in  the  power  of  attorney ;  and  that  the 
said  John  drew  the  pension  money  and  handed  it  to  the  said 
Elias. 

The  defendant,  John  Clayton,  says  that  he  has  not  paid  over 
any  of  the  said  pension  money  so  by  him  received,  except  as 
aforesaid,  to  the  said  Elias  B.  Clayton. 

Testimony  was  taken. 

Vredenburgh,  for  the  complainant. 

D.  B.  Ryall  and  W.  L.  Dayton,  for  the  defendants. 

THE  CHANCELLOR.  The  first  question  is,  whether,  under 
the  will  and  so  much  of  the  testimony  as  may  be  considered  in 
connection  with  it,  any  more  of  the  pension  than  that  which  ac- 
crued from  September  4th,  1840,  to  the  death  of  the  testatrix,  on 
the  18th  of  February,  1841,  belongs  to  the  estate  of  the  tes- 
tatrix. 

The  will  gives  and  bequeaths  to  the  complainant  "  all  my  prop- 
erty and  possession,  whether  real  or  personal,  including  my 
wearing  apparel,  and  also  the  amount  of  my  pension  which  may 
be  due  at  my  death,"  and  appoints  Elias  C.  Clayton  her  execu-^ 
tor  "  to  take  charge  of  all  my  property,  and  to  receive  all  my 
pension  money,  and  after  paying  my  funeral  expenses,  to  pay 
the  balance  to  my  daughter,  Catharine  Vanderhoof." 

First,  under  this  clause  and  the  proof  in  the  case,  can  the 
$930  received  in  the  spring  of  1839,  as  the  pension  which  had 
accrued  from  the  period  named  in  the  certificate  for  its  com- 
mencement, be  considered  as  belonging  to  her  estate,  and  as 
passing  by  the  will? 

A  receipt  signed  by  Catharine  Hartshorne,  by  her  mark, 
witnessed  by  Joseph  R.  Magee,  dated  March  8th,  1839,  by  which 
the  said  Catharine  acknowledges  to  have  received  from  Elias  C. 
Clayton  $931.98,  in  full  of  her  pension  up  to  March  4th,  1839, 
obtained  by  him  for  her,  excepting  $430  which  she  had  agreed 
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to  give  him  for  his  services  in  obtaining  her  pension  for  her  and 
paving  her  expenses,  is  exhibited  on  the  part  of  the  defendants. 

Magee,  the  subscribing  witness  to  this  receipt,  testifies  that 
lu-  was  a  clerk  in  the  store  of  Elias  C.  Clayton,  kept  a  short 
distance  from  John  Clayton's  residence.  That  Elias  C.  Clay- 
ton wrote  the  receipt  at  the  store,  with  the  name  Catharine 
Hurtshorne  thereto,  and  gave  it  to  the  witness  and  told  him  to 
take  it  to  Mrs.  Hartshorne  and  get  it  signed,  and  to  witness  the 
receipt,  saying  that  he  had  been  up  to  Col.  Clayton's,  (the  de- 
fendant, John  Clayton's,)  and  settled  with  Mrs.  Hartshorne. 
That  he,  the  witness,  took  the  receipt  to  Mrs.  Hartshorne,  and 
read  it  to  her;  that  she  said  it  was  all  right,  or  she  expected  it 
was  right,  witness  don't  remember  which,  and  signed  her  mark 
to  it,  and  he  witnessed  it.  His  impression  is.  that  Col.  John 
Clayton  was  by  when  he  took  the  receipt  to  Mrs.  Hartshorne. 

On  cross-examination,  he  says  that  when  lie  went  to  her  with 
the  receipt,  he  did  not  take  any  money  to  her,  and  that  he  did 
not  see  any  money  paid  to  her. 

On  the  10th  February,  1841,  nearly  two  years  after  this  re- 
ceipt, Catharine  Hartshorne  made  her  will,  containing  the  clause 
above  stated.  I  am  of  opinion  that  the  will  confirms  this  re- 
ceipt, and  excludes  the  idea  that  the  testatrix,  at  the  making  of 
the  will,  contemplated  that  anything  was  due  to  her  from  any 
person  for  pension  money  accrued  due  at  the  date  of  that  re- 
ceipt. We  are  not  at  liberty  to  suppose  that  she  did  not  re- 
member the  giving  of  that  receipt.  She  must  be  supposed  to 
have  known,  when  she  signed  the  receipt,  and  when  she  made 
her  will,  whether  she  actually  received  the  money  which,  from 
the  terms  of  the  receipt,  it  would  appear  that  she  had  received. 
It  may  be  that  when  she  signed  the  receipt,  John  Clayton  had 
received  from  her,  or  from  Elias,  the  amount  named  in  it,  except 
the  $430,  which  she  allowed  Elias  to  retain.  But  if  it  be  so, 
the  fact  of  her  giving  the  receipt,  and  of  her  taking  nothing  from 
John  Clayton  to  show  any  indebtedness  from  John  Clayton  to 
her,  taken  in  connection  with  the  terms  of  the  will,  made  nearly 
two  years  after,  would  be  sufficient  to  show  that  she  had  given 
the  balance  to  John  Clayton,  or  paid  it  to  him.  And  if  she 
was  willing  to  do  so,  to  requite  a  benefactor,  or  make  what  she 
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thought  a  proper  compensation  for  her  board,  &c.,  no  just  com- 
plaint can  be  made  against  it. 

I  think  these  remarks  are  applicable  also  to  the  $430  which 
she  allowed  Elias  C.  Clayton  to  retain.  He  paid  $125  of  this 
$430  to  the  attorney  he  employed  to  prepare  the  papers,  &c.,  for 
obtaining  the  pension  for  her.  The  testatrix  made  him  execu- 
tor of  her  will.  I  am  disposed  to  think  that  this  fact,  and  the 
peculiar  language  of  the  will,  connected  with  the  fact  that  she 
had  allowed  him,  after  the  pension  was  received,  to  retain  $430 
of  it  for  expenses  and  his  services  in  obtaining  it,  should  be 
considered  equivalent  to  a  gift  of  it  by  the  will. 

The  case  does  not  seem  to  me  to  stand  on  the  question,  whether, 
under  the  act  of  congress,  the  court  would  give  effect  to  any 
agreement  or  understanding,  before  the  pension  was  obtained, 
that  the  person  obtaining  it  should  be  allowed  a  portion  of  it  for 
his  services.  She  would  certainly  be  at  liberty  to  give  Elias,  by 
will  made  two  years  after  the  pension  was  received,  any  portion 
of  the  pension  money  she  had  received  or  that  was  due  her, 
though  any  agreement  before  it  was  obtained  to  pay  him  a  por- 
tion of  it  when  obtained  might  be  void. 

John  Clayton  admits  that  he  received  for  Catharine  Harts- 
horae  the  three  last  semi-annual  payments  of  her  pension  which 
became  due  in  her  lifetime,  amounting  to  $465.  They  became 
due  as  follows:  September  4th,  1839,  $155  ;  March  4th,  1840, 
$155;  September  4th,  1840,  $155.  He  alleges  in  his  answer, 
that  when  he  drew  her  pension  he  offered  it  to  her,  and  she  re- 
quested him  to  keep  it,  to  pay  him  for  her  board,  which  he  says 
he  has  done. 

His  saying  she  requested  him  to  keep  it,  &c.,  is  matter  set  up 
in  avoidance,  and  must  be  proved.  The  testimony  on  this  part 
of  the  case  is  that  of  Sarah  Ann  Mount. 

She  says  that  in  the  fall  of  1839,  John  Clayton  drew  her  pen- 
sion, (the  semi-annual  payment ;)  that  on  the  next  day  he 
offered  it  to  Mrs.  Hartshorne,  and  that  she  said  to  him,  you  know 
I  have  been  a  great  deal  of  trouble  to  you,  and  if  I  live,  I  do 
not  know  how  much  trouble  I  may  be,  and  that  if  it  had  not 
been  for  the  pension  she  could  not  have  made  him  any  satisfac- 
tion, and  that  he  might  take  it  and  keep  it  as  long  as  she  lived, 
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and  \\hon  she  was  dead  and  gone,  he  might  do  as  he  pleased 
with  it.  The  witness  said  that  Mrs.  Hartshorne  wished  him  to 
keep  it  for  the  trouble  she  had  been  to  him  and  the  trouble  she 
would  be. 

On  cross-examination  the  witness  said  that  when  Col.  Clay- 
ton offered  Mrs.  Hartshorne  the  money,  she  said  in  conversa- 
tion, that  he  was  more  capable  of  taking  care  of  the  money  than 
she  was,  and  to  keep  it. 

As  to  the  two  other  semi-annual  installments  of  the  pension 
received  by  John  Clayton,  there  is  no  evidence  either  of  his 
offering  them  to  Catharine  Hartshorne  or  of  her  requesting  him 
to  keep  them. 

On  this  part  of  the  case,  I  am  of  opinion  that  John  Clay- 
ton's offering  her  the  said  installment  received  by  him  in  the  fall 
of  1839  is  sufficient  evidence  that  he  did  not  then  consider  her 
in  his  debt.  How  it  was  that  he  was  willing  to  offer  her  this 
money  does  not,  with  certainty,  appear;  but  I  cannot  resist  the 
impression  made  on  my  mind  by  the  pleadings,  proofs  and  cir- 
cumstances, that  he  got  the  benefit  of  the  $930  first  drawn,  ex- 
cepting thereout  the  money  which  Catharine  Hartshorne  allowed 
Elias  C.  Clayton  to  retain.  If  he  had  not,  it  can  hardly  be  im- 
agined, in  view  of  the  defence  set  up  in  the  answer,  that  he  would 
have  offered  to  pay  her  this  $1.55.  And  I  do  not  think  that  the 
testimony  of  Mrs.  Mount  enables  me  to  say  that  the  answer  of 
Catharine  Hartshorne  to  Col.  Clayton  amounted  to  a  gift  of  the 
$155. 

This  part  of  the  case,  therefore,  turns  on  the  question,  whether 
Catharine  Hartshorne's  giving,  by  her  will,  to  her  daughter 
the  amount  of  her  pension  money  which  might  be  due  at  her 
death,  and  directing  her  executor  to  take  charge  of  all  the  pro- 
perty and  receive  all  her  pension  money,  and  after  paying  her 
funeral  expenses,  to  pay  the  balance  to  .her  daughter,  amounts 
to  a  gift  to  Col.  Clayton  of  the  $465  received  by  him  in  the  last 
three  installments  before  her  death.  I  do  not  think  it  should  be  so 
considered.  It  does  not  appear  that  she  was  ever  informed  that  the 
two  last  installments,  or  either  of  them,  had  been  drawn  by  Col. 
Clayton,  and  if  we  ought  to  presume  that  a  woman  of  her  great 
age,  and  in  the  infirm  state  in  which  she  appears  to  have  been  at 
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that  time,  would  be  aware  that  the  time  for  their  payment  was 
passed,  and  could  divest  ourselves  entirely  of  doubt  whether  the 
peculiar  language  of  the  will  in  this  respect  was  really  her  lan- 
guage;  yet  it  is  easy  to  perceive  that  money  in  Col.  Clayton's 
hands,  received  by  him  as  her  pension  money,  might  be  consid- 
ered by  her  as  pension  money  due  her.  She  had  given  no  receipt 
for  any  of  it;  and  as  to  the  last  two  installments,  it  does  not 
appear  that  either  of  them  had  ever  been  offered  to  her. 

I  have  found  this  case  somewhat  difficult  to  decide  ;  but,  on 
a  careful  examination  of  it,  I  am  strongly  impressed  that  John 
Clayton  should  be  decreed  to  account  for  the  $465  received  by 
him  in  the  three  last  installments  of  the  pension ;  and  that  he 
should  be  allowed,  in  that  account,  reasonable  compensation  for 
the  maintenance  of  Catharine  Hartshorne  from  the  8th  March, 
1839,  and  to  any  clothing  he  may  have  furnished  her  after  that 
time. 

He  cannot  be  allowed,  as  against  this  $465,  any  sum  for 
maintenance,  &c.,  prior  to  that  time.  Nearly  two  and  a  half 
years  elapsed  from  the  death  of  the  testatrix  to  the  filing  of  the 
bill  in  this  case,  and  John  Clayton  presented  no  account  against 
the  estate  of  the  testatrix  to  the  executor  of  her  will.  If  he  did 
not  receive  the  residue  of  the  $931,  after  the  allowance  made  to 
Elias  out  of  it,  his  presenting  no  account  to  the  executor  is,  at 
least,  very  persuasive  to  show  that  he  did  not  consider  her  estate 
indebted  to  him.  If  he  did  receive  it,  the  facts  show  that  he 
considered  himself  paid.  His  offering  her  the  next  installment 
must  be  taken  as  proof  of  one  or  the  other. 

As  to  the  account  of  the  executor  for  so  much  of  the  assets  of 
the  estate  as  has  come  to  his  hands,  he  proffers  himself,  in  his 
answer,  ready  to  render  such  account;  and  I  see  no  reason  why 
that  account  should  not  be  settled  in  this  cause. 

Order  accordingly. 
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JONATHAN  D.  MILLER  v.  CORNELIUS  V.  TRAPHAGAN. 

1.  A  notice  of  a  motion  to  dissolve  an  injunction  "for  irregularity  in  the 
proceedings,"  is  insufficient. 

2.  The  notice  should  state  the  irregularity. 

Motion  to  dissolve  an  injunction.  The  notice  given  is  that 
an  application  would  be  made  to  the  Chancellor,  on  the  10th 
day  of  July,  1847,  at  10  A.  M.,  at  his  chambers  at  Newark,  to 
dissolve  the  injunction  granted  in  the  cause,  "for  irregularity  in 
the  proceedings." 

Waller  Rutfierfurd,  for  the  motion. 

Oliver  S.  Halsted,  Jr.,  and  A.  IVhilehead  objected  that  the 
notice  was  insufficient. 

THE  CHANCELLOR.  A  notice  to  dissolve  an  injunction  "for 
irregularity  in  the  proceedings,"  is  insufficient. 

The  irregularity  complained  of  should  be  stated  in  the  notice. 
2  Green's  Ch.  9. 
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Attorney-General,  ex  rel.  Ryerson,  v.  Corporation  of  Newark. 

THE  ATTORNEY-GENERAL,  EX  EELATIONE  VAN  BUREN  P  Y- 
ERSON,  WILLIAM  VAN  HOOK,  AND  OTHERS,  v.  "THE 
MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY  OF  NEW- 
ARK," AND  JOHN  H.  STEPHENS. 

1.  In  1696,  the  proprietors  of  the  Province  of  East  New  Jersey  conveyed 
to  four  persons  of  the  town  of  Newark,  "  all  that  tract  of  land  allotted  for  the 
burying  place,"  (describing  it,)  "to  have,  &c.,  unto  the  said  grantees,  their 
heirs  and  assigns  forever,  to  the  only  use  of  the  old  settlers  of  said  town,  their 
heirs  and  assigns  forever,  to  be  and  remain  to  and  for  the  uses  therein  speci- 
fied ;  and  to  be  appropriated  to  no  other  use  or  uses  whatever."    The  trustees 
took  possession  of  the  tract,  and  held  it  in  trust  for  a  burying-place ;  and  it 
was  so  used  from  the  date  of  said  conveyance  until  1829.   In  1798,  the  inhab- 
itants of  Newark  were  incorporated.    In  1804,  the  legislature  passed  an  act 
vesting  the  said  trust  estate  in  the  corporation,  and  declaring  that  the  estate 
thereby  vested  should  be  appropriated  and  forever  remain  to  and  for  the  uses 
in  the  said  original  grant  expressed,  and  for  no  other  use  or  uses  whatever 
In  1836,  "The  Mayor  and  Common  Council  of  the  City  of  Newark,"  by  the 
act  incorporating  the  freemen  of  Newark  under  that  name,  became,  by  the 
provisions  of  said  act,  seized  of  all  the  lands,  property,  &c.,  of  the  former 
corporation,  according  to  such  estate  and  interest  therein  as  the  said  former 
corporation  had.     In  1844,  "  The  Mayor  and  Common  Council "  leased  a  part 
of  the  said  tract,  so  allotted  for  the  burying  place,  to  J.  H.  S. 

2.  In  1844,  an  information  and  bill  was  filed,  praying  that  the  said  lease 
may  be  set  aside,  and  that  the  mayor  and  common  council  may  be  decreed  to 
hold  the  said  tract  subject  to  the  trusts  aforesaid. 

3.  The  defendants  pleaded,  that  by  the  fundamental  constitutions  for  the 
said  province,  established  in  1683,  it  was  declared  that  14  years'  quiet  posses- 
eion  should  give  an  unquestionable  right  to  any  lands,  except  in  the  case  of 
infants,  &c.|;  that  the  first  settlers  of  Newark  had  quiet  possession  of  the  said 
tract  14  years,  from  1667  to  1695 ;  that  said  tract  was,  in  1667,  and  from 
that  time  until  1713,  in  the  quiet  possession  of  the  said  first  settlers,  until  they 
were,  in  1713,  by  letters  patent  from  Queen  Anne,  incorporated  by  the  name 
of  "The  Trustees  of  the  Freeholders  and  Inhabitants  of  the  Township  of 
Newark,"  and  that  the  said  "The  Trustees  of  the  Freeholders',"  &c.,  were  and 
continued  in  quiet  possession  until  1798,  when  the  act  was  passed  incorpo- 
rating "The  Inhabitants  of  the  Township  of  Newark  ;"  and  that  the  said  last- 
mentioned  corporation  were  in  actual  possession  until  1836,  when  the  act  was- 
passed  incorporating  "  The  Mayor  and  Common  Council  of  the  City  of  New- 
ark ;"  and  that  the  said  last-mentioned  corporation  were  then,  and  ever  since., 
have  been  in  the  possession  of  the  said  tract. 

4.  The  plea  was  overruled,  and  the  defendants  were  ordered  to  answeiv 

On  the  25th  of  December,  1844,  R.  P.  Thompson,  attorney- 
general,  at  and  by  the  relation  of  Van  Burcn  Ryerscn  and  Wil- 
VOL.  n.  N 
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Ham  Van  Hook,  and  Richason  Buckbee,  on  behalf  of  himself 
and  (he  old  settlers  of  Newark,  their  heirs  and  assigns,  now  be- 
ing inhabitants  of  Newark,  and  of  all  persons  having  an  inter- 
est and  title  in  and  to  the  public  trust  and  uses,  &c.,  exhibited 
an  information  and  bill,  setting  forth  that  Buckbee  is  an  inhabi- 
tant of  Newark,  and  owner  in  fee  of  lands  in  Newark,  and  as 
such  owner  and  inhabitant  and  assignee  of  the  old  settlers  of 
Newark,  has  an  interest  and  title  in  and  to  the  said  public 
trusts  and  uses  set  forth  in  the  bill ;  and  that  they,  the  said  own- 
ers, inhabitants  and  assigns  are  too  numerous  and  too  difficult 
to  be  ascertained  to  be  made  parties  to  this  bill  and  information. 
That  on  the  1st  of  December,  1696,  the  proprietors  of  the 
Province  of  East  Jersey,  by  conveyance  of  that  date,  signed  by 
Andrew  Hamilton,  then  governor  of  said  province,  and  by  the 
major  part  of  his  council,  in  consideration  of  the  rents  and  ser- 
vices therein  received,  and  other  good  causes  and  considerations, 
did  give,  grant,  bargain  and  sell  unto  John  Curtis,  John  Treat, 
Theophilus  Pierson  and  Robert  Young,  all  of  the  town  of  Newark, 
in  the  county  of  Essex  and  province  aforesaid,  among  other  lands 
therein  described,  "all  that  small  tract  allotted  for  the  burying- 
place,  taking  in  the  pond  and  meeting-house,  being  seven  chains 
in  length  and  four  chains  in  breadth,  bounded  west  by  John 
Treat,  south  by  John  Johnston's,  north  and  east  by  highways, 
together  with  all,&c.,  to  have  and  to  hold  the  said  several  tracts, 
with  their  appurtenances,  unto  the  said  grantees,  their  heirs  and 
assigns  forever,  to  the  only  proper  use,  benefit  and  behoof  of  the 
old  settlers  of  the  town  of  Newark  aforesaid,  their  heirs  and  as- 
signs forever,  in  common  granted,  to  be  and  remain  to  and  for 
the  several  uses  therein  particularly  specified,  and  to  be  appro- 
priated to  no  other  use  or  uses  whatever;  to  be  holden  in  free 
.and  common  socage  of  then),  the  said  proprietors,  their  heirs  and 
assigns  forever,  as  of  the  seigniory  of  East  Greenwich,  yielding 
.and  paying  therefor,  unto  them,  the  said  proprietors,  their  heirs 
.and  assigns  forever,  six  pence  sterling  money  of  England,  for 
ithe  aforesaid  several  tracts  of  land,  on  every  five  and  twentieth 
.day  of  March  forever  thereafter,  in  lieu  and  instead  of  all  other 
services  and  demands  whatsoever;"  which  instrument  was  im- 
mediately recorded,  &c. ;  and  in  and  by  the  said  deed,  all  the 
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above  described  premises  were  to  be  held  subject  to  the  public 
use  thereof  by  the  old  settlers  of  the  town  of  Newark,  their 
heirs  and  assigns,  and  for  the  pious  and  charitable  purpose  of  a 
burying-ground,  and  for  the  interment  of  themselves  and  their 
respective  families  forever;  and  ought  to  have  been,  and  still 
ought  to  be,  devoted  to  the  same  public  uses. 

That  the  said  trustees  took  possession,  among  other  lots,  of 
the  lot  allotted  as  aforesaid  for  a  burying-place,  and  held  th« 
same  in  trust  for  the  purpose  in  the  said  deed  expressed,  to  wit 
for  a  burying-place,  to  the  only  proper  use,  benefit  and  behoof 
of  the  old  settlers  of  the  town  of  Newark,  their  heirs  and  as- 
signs; and  that  said  lot  was  so  used  from  the  date  of  said  in- 
strument till  within  the  last  fifteen  years;  and  that  a  portion  of 
it  still  remains  unoccupied  except  as  such  place  of  burial. 

That  the  inhabitants  of  Newark  were  incorporated  by  an  act 
of  the  legislature  passed  February  21st,  1788,  by  the  name  of 
"  The  Inhabitant"  of  the  Township  of  Newark  in  the  County  of 
Essex." 

That  on  the  15th  of  February,  1804,  all  the  said  trustees  be- 
ing dead,  and  who  the  heir  of  the  survivor  of  them  might  be,  be- 
ing unknown,  the  legislature,  by  an  act  of  that  date,  enacted 
that  the  trust  estate  so  vested  in  the  said  four  trustees  should 
thenceforth  cease  a-nd  be  void,  and  that  thenceforth  the  estate 
so  vested  in  the  said  four  trustees  should  bo  vested  in  the  "  In- 
habitants of  the  Township  of  Newark  in  the  County  of  Essex," 
as  incorporated  by  law,  and  their  successors  forever;  and  they 
were  thereby  vested  with  the  legal  title  to  the  same  as  fully  as 
though  they  had  been  originally  named  in  the  said  grant  in  the 
place  of  the  said  John  Curtis,  John  Treat,  Theophilus  Pier- 
son  and  Robert  Young,  their  heirs  and  assigns;  saving,  never- 
theless, the  right  or  rights  of  any  bonafide  purchaser  or  purcha- 
sers for  a  valuable  consideration  without  notice  of  the  said  trust 
of  the  said  Curtis,  Treat,  Pierson  and  Young,  their  heirs  and 
assigns;  and  by  which  act  it  was  provided  that  nothing  therein 
contained  should  in  any  way  extend  to  or  affect  the  parsonage 
lands  contained  in  and  particularly  described  in  said  grant,  and 
also  such  parts  of  the  burying-ground  described  in  said  grant  as 
had  either  been  leased  or  sold  by  the  trustees  of  the  First  Pree- 
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byterian  Church  in  Newark,  previous  to  the  1st  of  January, 
1804;  and  by  which  said  act  it  was  further  enacted  that  the  es- 
tate thereby  vested  in  the  "  Inhabitants  of  the  Township  of 
Newark,"  as  aforesaid,  should  be  appropriated  and  forever  re- 
main to  and  for  the  several  uses  in  the  said  original  patent  afore- 
said expressed,  and  for  no  other  use  or  uses  whatsoever. 

That  at  the  time  when  the  inhabitants  of  Newark  were  incor- 
porated as  aforesaid,  the  said  township  included  within  its  limits 
a  larger  tract  of  country  than  is  now  comprehended  within  the 
bounds  of  the  city  of  Newark,  incorporated  as  afterwards  men- 
tioned in  the  bill. 

That,  from  time  to  time,  the  legislature  have  set  off  portions 
of  the  township  of  Newark,  and  erected  said  portions  into  other 
townships,  with  all  the  privileges,  advantages  and  authorities  of 
townships  under  the  act  of  February  1st,  1798,  incorporating 
townships. 

That,  after  the  setting  off  of  said  new  township,  the  premises 
contained  in  the  said  trust  deed  were  contained  in  the  township 
of  Newark,  and  that  the  heirs  and  assigns  of  the  old  settlers  as 
aforesaid,  being  inhabitants  of  the  township  of  Newark,  were 
entitled  to  and  interested  in  the  same  rights  and  privileges,  as 
far  as  the  .said  grant  is  concerned,  as  they  before  enjoyed  or  were 
entitled  to. 

That  the  legislature,  by  an  act  of  February  29th,  1836,  among 
other  things,  incorporated  the  freemen,  inhabitants  within  the 
limits  of  the  township  of  Newark  as  then  established,  by  the 
name  of  "  The  Mayor  and  Common  Council  of  the  City  of  New- 
ark," and  enacted  that  they  and  their  successors  should,  by 
virtue  of  the  said  act,  be  vested  with,  possess  and  enjoy  all  the 
lands,  tenements,  hereditaments,  property,  rights,  causes  of  ac- 
tion and  estate  whatsoever,  both  in  law  and  equity,  in  posses- 
sion, reversion  or  remainder,  which,  at  the  time  of  passing  said 
act,  were  vested  in  or  belonged  to  the  inhabitants  of  the  said 
township  of  Newark,  in  their  corporate  capacity,  as  at  that  time 
incorporated  by  the  name  of  "  The  Inhabitants  of  the  Township 
of  Newark  in  the  County  of  Essex,"  according  to  such  estate 
and  interest  as  the  said  "The  Inhabitants  of  the  Township  of 
Newark  in  the  County  of  Essex,"  at  the  time  of  the  passage  of 
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the  said  act,  had,  or  of  right  ought  to  have  had,  in  the  same. 
By  means  whereof,  "The  Mayor  and  Common  Council  of  the 
City  of  Newark"  became  and  were  vested,  in  fee  simple,  with 
all  and  singular  the  above-described  premises  contained  in  the 
said  trust  deed,  and  held  the  same,  and  of  right  and  in  discharge 
of  their  duty  still  ought  to  be  vested  with  and  hold  the  same, 
subject  to  the  public  trust  and  uses  contained  and  declared  in 
the  said  trust  deed. 

That  the  said  mayor  and  common  council,  by  indenture  of 
lease,  dated  June  30th,  18  >6,  demised  to  one  D.  D.  Chandler 
for  the  term  of  ten  years,  or  thereabouts,  all  that  lot  described 
in  a  certain  lease  from  the  mayor,  aldermen  and  common  coun- 
cil of  the  city  of  Newark  to  one  John  H.  Stephens,  to  wit,  all 
those  tracts,  pieces  or  parcels  of  land  and  premises  in  the  city 
of  Newark  (describing  them). 

That  the  said  Chandler  has  assigned  to  John  H.  Stephens  all 
the  right  and  interest  which  he  had  by  virtue  of  the  said  lease, 
and  that  said  Stephens  now  holds  the  said  above-described  prop- 
erty by  virtue  of  the  said  lease  and  assignment. 

That  the  said  mayor  and  common  council,  on  or  about  April 
12th,  1844,  executed  to  the  said  John  H.  Stephens  a  further  lease 
of  the  said  last-mentioned  tracts,  pieces  or  parcels  of  land,  in  the 
words  and  figures  following,  to  wit,  (setting  out  a  lease  of  the 
said  parcels  of  land  to  Stephens,  for  twenty  years  from  May  1st, 
1846,  at  $55  a  year  rent,  in  quarterly  payments,  with  the  privi 
lege  of  renewals,  not  exceeding  sixty  years,  on  terms  stated  in 
the  lease,  with  a  covenant  for  quiet  enjoyment  for  twenty  years.) 

That  the  premises  described  and  embraced  in  the  said  leases 
and  assignment  of  lease  are  part  and  parcel  of  the  premises  de- 
scribed and  contained  in  the  said  trust  deed. 

The  bill  charges  that  the  execution  of  the  said  respective  leases 
were  breaches  of  trust;  and  that  the  premises  thereby  leased 
were  diverted  from  the  public  and  sacred  uses  to  which  they 
were  subject  in  the  hands  of  the  lessors,  respectively,  and  which 
were  impressed  upon  them  by  the  founders  thereof,  viz.,  by  the 
grantors  of  and  in  the  said  trust  deed.  That  the  tenure  by 
which  the  said  leased  premises  were  held  by  the  mayor  and  com- 
mon council  of  Newark  was  a  matter  of  common  repute,  well 
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known  to  the  inhabitants  of  the  said  city  ;  that  it  was  not  the 
intention  of  the  legislature  in  any  wise  to  vary  the  said  public 
uses,  or  to  deprive  the  cestuis  que  trust  of  any  of  their  equitable 
rights  and  interests  in  and  to  the  said  premises,  and  that  it  was 
not  within  the  competency  of  the  legislature  to  divest  or  de- 
prive them  of  such  rights  and  interests;  but  that  the  same  are 
protected  and  guaranteed  by  the  constitution  of  the  United 
States;  and  further,  that  no  alienation  or  disposition  of  said 
premises  could  be  made  so  as  to  prejudice  the  said  public  use,  or 
otherwise  than  under  the  sanction  of  this  court,  in  case  an  alien- 
ation, under  peculiar  circumstances,  should  be  provident  and 
advisable;  and  the  proceeds  of  such  alienation  should  be  rein- 
vested, subject  to  the  like  uses  and  for  the  benefit  of  the  benefi- 
ciaries thereof. 

The  bill  charges  that  the  lessees  knew  of  the  public  use  to 
which  the  said  premises  were  subject;  that  at  the  dates  of  the 
respective  leases  there  were  a  great  many  graves  and  tombstones 
on  the  said  premises,  and  any  person  buying  or  leasing  the  same 
was  thereby  put  upon  inquiry,  and  must  have  discovered  the  pur- 
poses to  which  the  aaid  premises  were  devoted  as  above  set  forth. 

The  bill  prays  that  the  premises  embraced  in  the'said  leases 
may  be  declared  and  decreed  to  be  subject. to  the  public,  pious 
and  charitable  use  for  the  burial  of  the  dead,  as  is  set  forth  in 
the  bill,  and  as  the  same  was  impressed  upon  them  by  the  said 
proprietors,  the  founders  and  grantors  in  said  trust  deed  ;  and 
that  the  beneficial  rights  and  interest  of  the  complainant  and  of 
those  in  whose  behalf  the  bill  and  information  are  exhibited, 
may  be  confirmed  and  established;  that  said  leases  may  be  set 
aside  and  canceled,  and  the  mayor  and  common  council  of  the 
city  of  Newark  be  decreed  to  hold  the  Said  premises  subject  to 
the  trusts,  rights  and  interests  as  aforesaid  ;  or  that,  if  it  shall 
appear  to  the  court  more  equitable  and  just  that  the  said  leases 
should  be  sustained,  the  rents  which  have  accrued  and  shall  here- 
after accrue,  be  applied  to  the  purposes  of  the  said  trust,  under 
a  scheme  to  be  settled  by  a  master  of  this  court;  that  all  proper 
accounts  be  taken,  and  the  defendants  be  restrained  from  all 
further  proceedings  to  the  prejudice  of  the  said  trusts  and  the 
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interests  or  rights  of  the  cestuis  que  trust  therein,  and  for  further 
relief. 

Subpoena  is  prayed  against  "  The  Mayor  and  Common  Coun- 
cil of  the  City  of  Newark"  and  John  H.  Stephens. 

The  bill  is  sworn  to  by  Richason  Buckbee. 

A  writing  is  annexed  to  the  bill,  stating  that  Van  Buren  Ry- 
erson, one  of  the  relators,  has  given  bond,  with  satisfactory  se- 
curity, for  the  payment  of  costs  to  the  obligees  therein  named 
and  defendants  in  the  bill,  if  any,  &c.,  and  had  delivered  the 
bond  to  the  attorney-general,  and  that  he  consents  that  the  bill 
may  be  filed  at  the  costs  of  the  said  relators.  Signed  by  R.  P. 
Thompson,  attorney-general. 

A  copy  of  the  deed  from  the  proprietors  is  annexed  to  the 
bill. 

The  defendants-put  in  a  joint  and  several  plea,  that  by  the 
fundamental  constitutions  for  the  Province  of  East  New  Jersey, 
and  which  the  defendants  aver  remained'in  full  force  as  the  law 
of  the  land,  established,  granted,  and  declared  by  the  four  and 
twenty  proprietors  of  New  Jersey,  in  1683,  it  was,  among  other 
things,  granted  and  declared  that  14  years'  quiet  possession 
should  give  an  unquestionable  right  to  any  lands,  except  in  case 
of  infants,  lunatics,  or  married  women,  or  persons  beyond  sea  or 
in  prison  ;  and  they  say  that  the  complainant  was  not,  nor  were 
any  of  the  persons  in  whose  behalf  the  bill  is  filed,  or  under 
whom  they  claim,  infants,  lunatics,  married  women,  or  persona 
beyond  sea  or  in  prison,  during  more  than  14  years,  to  wit, 
from  1667  to  1695,  that  the  land  and  premises  in  the  informa- 
tion and  bill  set  forth  were  held,  as  the  defendants  aver,  in  quiet 
possession  by  the  first  settlers  of  the  tract  of  land  now  embra- 
ced within  the  bounds  of  the  city  of  Newark  and  of  the  land 
and  premises  in  said  information  and  bill  described,  being  part 
of  the  same,  and  they  aver  that  the  said  old  settlers,  as  tenants 
in  common,  did  have  quiet  possession  of  the  said  premises  14 
years,  from  1667  to  1695,  that  the  said  premises  were  in  1667, 
and  from  that  time  until  1713,  in  the  actual  quiet  possession 
of  the  first  settlers  of  Newark,  as  tenants  in  common,  until 
the  said  first  settlers  and  their  descendants  were,  by  letters 
patent  granted  by  Queen  Anne, dated  April  27th,  17J3,  incorpora- 
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(oil  by  the  name  of  "  The  Trustees  of  the  Freeholders  and  In- 
habitants of  the  Township  of  Newark,"  and  the  said  "  The 
Trustees,  &c.,"  were  and  continued  in  actual  quiet  possession  of 
said  land  and  premises  from  1713  until  1798,  when  the  said 
"The  Trustees,  &c."  were,  by  act  of  the  legislature  of  New 
Jersey,  passed  February  21st,  1798,  incorporated  by  the  name 
of  "  The  Inhabitants  of  the  Township  of  Newark,  in  the  County 
of  Essex; "and  the  said  "The  Inhabitants,  &c.,"  from  Feb- 
ruary 21st,  1798,  were  in  actual  possession  of  the  said  premises 
until  February  29th,  1836,  when,  by  an  act  of  the  legislature 
of  New  Jersey,  the  said  "The  Inhabitants  of  the  Township  of 
Newark,"  were  incorporated  by  the  name  of  "The  Mayor  and 
Common  Council  of  the  City  of  Newark  ;  "  and  the  said  "The 
Mayor,  &c.,"  were,  on  the  29th  of  February,  1836,  and  ever 
since  have  been,  and  still  are  in  the  possession  of  the  said  prem- 
ises;  and  that  the  defendants  are  advised  that  this  suit,  and 
every  claim  and  demand  made  therein,  is  barred  by  the  said  ar- 
ticle in  the  fundamental  constitutions  of  New  Jersey;  and 
thereupon  they  plead  the  said  article  in  bar,  and  pray  judgment 
whether  they  should  be  compelled  to  make  any  further  answer 
to  the  bill. 

The  plea  was  set  down  for  argument. 

No  counsel  appeared  in  support  of  the  plea. 

W.  Hoisted  moved  to  overrule  the  plea. 

He  said  that  if  there  was  anything  in  the  provision  in  the 
fundamental  constitutions  for  the  Province  of  New  Jersey  in  re- 
ference to  fourteen  years'  quiet  possession,  it  did  not  apply  to 
this  case;  for  the  corporation  of  Newark  subsequently  accepted 
the  trust  and  continued  to  hold  under  it.  But  there  is  nothing 
in  that  provision  which  can  affect  the  case.  No  title  could  be 
acquired  against  the  proprietors  by  fourteen  years'  quiefc  posses- 
sion. The  plea  does  not  allege  confirmation  by  the  proprietors. 
The  proprietors  put  down  all  other  titles,  and  no  other  than  the 
proprietors'  title  was  ever  recognized  in  this  state. 

The  plea  is  that  the  first  settlers  held  the  land  in  question 
from  1667  to  1695.  Now,  the  grant  from  the  proprietors,  in 
trust  for  a  burying  place,  was  in  1696,  showing  that  the  propri- 
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etors  did   not  recognize  any  other  title.     The  proprietors  trace 
title  to  the  first  founders,  under  the  grant  from  the  Duke  of  York 
This  is  the  title  under  which  all  lands  are  held  in  New  Jersey  ; 
no  other  title  is  recognized  in  this  state. 

The  plea  does  not  state  under  whom  possession  was  held.  It 
may  mean  under  the  Indian  title.  But  our  legislature,  in  1703, 
declared  all  Indian  titles  void.  1  Altisyi  1. 

The  plea  does  not  answer  the  bill.  True,  the  mayor  and 
common  council  are  in  possession,  but  the  plea  does  not  deny 
that  they  are  in  possession  as  trustees;  that  is  the  charge  in  the 
bill.  A  trustee  may  always  say  he  is  in  possession. 

Again,  our  legislature,  by  an  act  passed  February  15th,  1804, 
enacted  that  the  trust  estate  vested  in  the  said  four  trustees,  by 
the  said  conveyance  from  the  proprietors  of  December  10th,  1696, 
should  be  vested  in  "The  Inhabitants  of  the  Township  of  New- 
ark, in  the  County  of  Essex;"  and  this  act  provides,  that  the 
estate  thereby  vested  in  "  The  Inhabitants  of  the  Township  of 
Newark,"  as  aforesaid,  should  be  appropriated  and  forever  re- 
main to  and  for  the  uses  in  the  original  patent  aforesaid  ex- 
pressed, and  for  no  other  use  or  uses  whatsoever.  This  act  was 
passed  on  the  application  of"  The  Inhabitants  of  the  Township 
of  Newark,  in  the  County  of  Essex,"  and  was  accepted  by  them. 
They  are  estopped. 

The  plea  should  have  been  accompanied  by  an  answer,  and 
the  answer  should  have  denied  the  charge  of  the  acceptance  of 
the  trust  under  the  act  of  the  legislature.  Story's  Eq.  PL,  § 
674. 

The  plea  simply  says  they  had  possession,  without  denying 
the  trust. 

THE  CHANCELLOR.  The  plea  will  be  overruled,  and  the 
defendants  be  ordered  to  answer. 

Order  accordingly. 
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SAMUEL  JONES  v.  EBENEZER  K.  SHERWOOD. 

1.  A  tenant  under  a  written  lease  for  a  year,  after  the  expiration  of  the 
year,  filed  a  bill  praying  the  specific  performance  of  an  alleged   parol  agree- 
ment by  the  landlord  for  a  lease  for  a  second  year,  and  an  injunction  restrain- 
ing proceedings  at  law,  instituted  by  the  landlord,  to  turn  him  out  of  possession. 
The  bill  stated  that  the  confplainant  could  make  no  proof,  at  law,  of  the  parol 
agreement,  and  prayed  a  discovery  of  it. 

2.  The  answer  denied  the  alleged  parol  agreement. 

3.  The  injunction  was  dissolved,  and  the  bill  dismissed. 

4.  If  the  answer  to  a  bill  for  discovery  and  for  injunction  against  proceed- 
ings at  law,  denies  the  matters  of  which  discovery  is  sought,  and  there  is  no 
other  ground  of  equity  jurisdiction  in  the  case,  the  injunction  will  be  dissolved 
and  the  bill  dismissed. 

The  bill  states  that  on  March  20th,  1846,  the  complainant  en- 
tered into  an  agreement  in  writing,  with  the  defendant,  to  lease 
from  the  defendant  certain  premises  containing  a  grist-mill,  saw- 
mill and  two  dwelling-houses,  for  the  term  of  one  year,  from 
April  1st,  1846. 

That  on  or  about  March  25th,  1846,  he  called  on  the  defend- 
ant and  requested  him  to  extend  the  term  to  three  years,  when 
the  defendant  replied  that  the  complainant  might  have  the  prem- 
ises for  the  term  of  three  years  from  the  said  Istof  April,  1846, 
on  the  terms  mentioned  in  the  said  lease.  That  the  complain- 
ant then  requested  that  an  agreement  in  writing  should  be  en- 
tered into  to  that  effect,  or  that  the  said  lease  might  be  altered 
so  as  to  read  for  three  years,  when  the  defendant  replied  that 
the  complainant-  should  have  the  premises  for  three  years,  and 
that  it  made  no  difference  whether  it  was  in  writing  or  not.  That, 

O  / 

to  the  complainant's  knowledge  or  recollection,  no  person  was 
present  at  the  said  conversation. 

That,  in  pursuance  of  said  indenture  and  of  said  verbal  agree- 
ment, the  complainant,  on  or  about  April  1st,  1846,  entered  upon 
the  premises  and  opened  a  store  for  the  sale  of  merchandise,  and 
commenced  driving  the  mills,  with  the  understanding  and  ex- 
pectation that  he  had  the  privilege,  by  virtue  of  the  said  rerbal 
agreement,* of  holding  the  premises  for  three  years. 

That  on  the  6th  January,  1847,  he  called  on  the  defendant 
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for  the  purpose  of  having  the  said  further  agreement,  or  some 
other  additional  agreement,  reduced  to  writing,  when  the  defend- 
ant, after  some  conversation  on  the  subject,  agreed  to  rent  the 
premises  to  the  complainant  on  the  same  terms  mentioned  in  the 
indenture  of  lease,  for  one  year,  to  commence  on  the  1st  of  April, 

1847.  That   the   complainant    then    requested    that  the  term 
might  be  for  two  years  instead  of  one,  according  to  the  under- 
standing and  agreement  made  subsequent  to  the  execution  of  the 
indenture  of  lease,  when  the  defendant  said  he  was  desirous  of 
selling  the  premises,  and  that,  if  he  should  receive  a  satisfactory 
offer,  he  would  like  to  have  the  privilege  of  doing  so,  and  that, 
for  this   reason,  he  was  unwilling  to  lease  them  for  two  years, 
and  at  the  same  time  the  defendant  urged  the  complainant  to 
purchase  the  premises.     It  was,  however,  finally  agreed  and  ar- 
ranged between  them,  that  the  complainant  should  have  the  prem- 
ises for  one  year  from  the  1st  of  April,  1847,  on   the  terms 
mentioned  in  the  indenture  of  lease,  without  reservation,  and 
also  for  the  year  succeeding,  to  commence  on  the  1st  of  April, 

1848,  if  the  defendant  did  not  before  that  time  sell  or  get  an 
opportunity  to  sell  the  premises ;  and  it  was  then  also  further 
agreed,  that  if  the  defendant  before  that  time,  should  receive  an 
offer  for  the  premises  which  he  was  willing  to  accept,  the  defend- 
ant was  to  give  the  complainant  the  refusal  of   the  premises  at 
the  same  price;    that,  at  the  time  of  the  said  last-mentioned 
conversation  and  agreement,  the  defendant  said  that  he  would 
come  up  to  the  residence  of  the  complainant,  on  or  about  the 
said  1st  of  April,  1847,  if    the  weather   and   traveling  were 
good,  and  execute  the  said  new  lease;  that  the  complainant  does 
not  recollect  or  know  that  any  person,  except  it  be  the  wife  of 
the  defendant,  was  present  or  heard  the  conversation  and  agree- 
ment above  set  forth,  on  the  6th  of  January,  or  that  he  can 
prove  the  same. 

That  on  or  about  March  12th,  1847,  the  complainant  was  in- 
formed by  one  Holdeu  that  he,  Holden,  had  made  a  conditional 
agreement  with  the  defendant  for  the  purchase  of  the  premises, 
and  was  to  take  possession  of  the  same  on  the  1st  of  April,  1847, 
and  requested  the  complainant  to  give  up  the  possession  at  that 
time. 
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That  the  complainant,  acting  on  the  faith  of  the  said  verbal 
agreement,  made  on  said  5th  of  January,  1847,  made  his  ar- 
rangements to  occupy  the  premises  and  drive  the  mills  and  con- 
tinue the  store  another  year;  and  during  the  months  of  January 
and  February,  1847,  increased  his  stock  of  goods  and  merchan- 
dise, by  adding  thereto  goods  of  the  value  of  $700,  and  also 
bought  about  2000  bushels  of  grain,  of  the  value  of  §1500,  a 
part  of  which  grain  was,  by  contract,  not  to  be  delivered  till 
about  the  1st  cf  May,  1847,  for  the  purpose  of  grinding  the 
same  in  said  grist-mill  during  the  summer  of  1847;  that  he 
has  repeatedly  applied  to  the  defendant  to  comply  with  his  said 
verbal  agreement  made  January  6th,  1847,  and  execute  a  lease 
pursuant  thereto. 

That  the  defendant,  on  or  about  the  1st  of  April,  1847,  sent 
a  notice  to  the  complainant,  requiring  him  to  give  up  possession 
of  the  premises,  and  informing  the  complainant  that  his  term 
hud  ended,  and  on  or  about  the  10th  of  April,  1847,  procured 
a  summons  to  be  issued  by  Robert  T.  Wilson,  Esq.,  a  justice  of 
the  peace,  against  the  complainant,  under  the  act  entitled,  "A 
supplement  to  an  act  concerning  landlords  and  tenants,"  passed 
March  4th,  1847,  for  that,  as  in  said  summons  is  alleged,  the  com- 
plainant holds  over,  and  continues  in  possession  of  said  premises 
after  the  expiration  of  his  term,  and  after  demand  and  notice  in 
writing  given  for  the  delivery  of  the  possession  thereof  to  the 
defendant,  which  summons  was  returnable  April  22d,  1847,  and 
summoned  the  defendant  forthwith  to  remove  from  the  said  prem- 
ises, or  show  cause  on  the  return  day,  why  the  possession  should 
not  be  delivered  to  the  defendant,  and  was  served  on  the  defend- 
ant, and  returned,  and  that,  on  the  return  day,  the  proceedings 
thereon  were  adjourned  to  May  6th,  1847,  and  that  the  defendant 
threatens  and  intends,  in  violation  of  his  said  agreement,  to  pro- 
ceed, under  the  said  act  and  summons,  to  turn  the  complainant 
out  of  possession. 

That  the  defendant  pretends  that  sometime  in  March,  1847, 
he  received  an  offer  from  said  Holden  for  the  purchase  of  said 
premises,  for  $4000.  and  that  he  informed  the  complainant  of 
this,  and  offered  the  premises  to  him  for  that  sum,  and  that  the 
complainant  had  refused  to  purchase,  and  that  thereby  all  verbal 
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agreements  were  abrogated  ;  whereas,  the  complainant  charges 
that  the  defendant  never  informed  him  that  he  had  been  offered 
$4000  for  the  premises,  and  that  he  would  sell  them  to  the  com- 
plainant for  that  sum,  or  that  he,  the  defendant,  had  had  any 
offer  that  he  was  willing  to  accept. 

That  on  or  about  the  19th  of  March,  1817,  the  complainant, 
with  one  Samuel  Willet,  called  on  the  defendant,  and  the  com- 
plainant then  offered  to  give  the  defendant  $4000  for  the  premi- 
ses, which  sum,  as  it  was  admitted  at  that  time  by  the  defend- 
ant, he  had  been  offered  and  was  willing  to  accept;  when  the 
defendant  said  to  the  complainant  he  would  come  up  the  next 
week,  on  Thursday,  and  give  the  complainant  an  answer,  which 
he  afterwards  declined  to  do. 

The  bill  prays  that  the  said  verbal  agreement  may  be  specifi- 
cally performed,  and  the  defendant  be  decreed  to  execute  to  the 
complainant  a  lease  of  said  premises  for  one  year  from  April  1st, 
1847,  according  to  the  terms  of  the  said  verbal  agreement;  the 
complainant  offering  to  execute  a  counterpart  thereof,  and  in  all 
other  respects  to  perform  his  part  of  the  said  verbal  agreement ; 
and  prays  an  injunction  against  the  said  proceedings  at  law. 

The  injunction  prayed  was  allowed  on  the  2d  of  June,  1847. 
The  defendant  put  in  his  answer. 

He  admits  the  indenture  of  lease  set  forth  in  the  bill.  He 
says  he  has  no  knowledge  or  information,  other  than  that  receiv- 
ed from  the  bill,  that  the  complainant,  after  the  execution  of  the 
lease  and  before  he  took  possession  of  the  premises,  was  dissatis- 
fied with  the  terms  and  conditions  of  the  lease,  or  that  he 
wished  to  extend  the  time  thereof. 

He  denies  that  the  complainant,  on  or  about  March  25th,  1846, 
or  at  any  other  time  between  the  day  of  the  execution  of  the 
said  lease  and  the  day  when  the  complainant  took  possession  of 
the  premises,  called  on  him  and  requested  him  to  extend  the  said 
term  to  three  years,  or  words  to  that  effect,  and  that  he  then 
replied  to  the  complainant  by  saying  that  he,  the  complainant, 
might  have  the  said  premises,  for  and  upon  the  same  rent  and 
terms  as  mentioned  in  the  said  indenture,  for  the  period  of  three 
years,  commencing  on  the  1st  of  April  then  next,  and  that  the 
complainant  then  requested  that  the  defendant  and  the  complain- 
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ant  should  enter  into  an  agreement  in  writing  to  that  effect,  or 
that  tin- said  indenture  might  be  altered  so  as  to  read  for  the 
term  of  three  years,  instead  of  one  year,  when  this  defendant 
replied  by  saying  that  the  complainant  should  have  the  premi- 
ses for  the  terra  of  three  years,  and  it  made  no  difference  wheth- 
er it  was  in  writing  or  not,  or  words  to  that  effect,  as  is  untruly 
Mated  in  the  bill.  But,  on  the  contrary,  he  says  that  after  the 
execution  of  the  lease,  and  before  the  complainant  took  posses- 
sion, he  held  no  conversation  with  the  complainant  relative  to  ex- 
tending the  time  of  the  said  lease  for  the  period  of  three  years, 
or  for  any  other  period,  or  relative  to  altering  or  changing  the 
terms  and  conditions  of  the  said  lease  in  any  way  or  manner 
whatever;  nor  did  this  defendant,  during  that  time  nor  since, 
make  any  agreement,  verbal  or  otherwise,  with  the  complainant, 
to  extend  the  term  of  the  said  lease  for  three  years  or  for  any 
other  period. 

He  denies  that  he  entered  under  the  said  verbal  agreement  as 
set  forth  in  his  bill,  or  under  any  other  verbal  agreement  whatev- 
er; and  he  avers  and  charges  that,  on  the  said  first  of  April,  he 
delivered  the  possession  of  the  premises  to  the  complainant,  and 
the  complainant  entered  thereon,  under  and  by  virtue  of  the  said 
indenture  of  lease,  and  for  the  term  of  one  year  only ;  and  that 
there  was  no  understanding  or  agreement  between  the  said  par- 
ties relative  to  extending  the  terra  for  which  the  complainant 
should  hold  the  premises  beyond  the  time  mentioned  in  said 
lease;  and  that  the  said  indenture  of  lease  was,  on  the  day  the 
complainant  took  possession,  in  full  force  and  effect,  not  having 
been  altered,  modified  or  extended  by  any  subsequent  agreement 
or  understanding  between  the  parties  thereto. 

He  says  that  at  the  time  of  the  execution  of  the  said  lease, 
and  from  that  time  forward,  he  was  anxious  to  sell  the  premises, 
and  that  it  was  known  to  the  complainant  aud  the  neighborhood 
that  the  property  was  in  the  market  for  sale ;  and  he  avers  that 
if  the  complainant  had  applied  to  him  to  extend  the  time  of  said 
lease,  he  would  have  refused  to  do  so,  on  the  ground  that  it 
would  interfere  with  the  sale,  by  putting  it  out  of  his  power  to 
deliver  possession  at  the  expiration  of  the  year. 

He  admits  that  on  the  6th  of  January,  1847,  the  complain- 
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ant  called  at  his  house,  and  held  a  conversation  with  him  respect- 
ing the  renting  or  purchasing  the  property,  but  which  conver- 
sation is  untruly  stated  iu  the  bill.  He  says  the  complainant 
then  called  on  him,  and  said  he  had  called  for  the  purpose  of 
renting  the  mill  for  another  year ;  that  he  replied,  that  he  wished 
to  sell  the  property,  and  had  some  expectations  of  doing  so 
before  the  1st  of  April,  and  would,  therefore,  decline  renting  the 
property  at  that  time,  and  advised  the  complainant  if  he  wanted 
the  property,  he  had  better  buy  it;  that  the  complainant  replied 
that  he  would  rather  purchase  than  rent,  and  inquired  what 
he  asked  for  the  property,  and  he  told  him  $5000.  The  com- 
plainant said  he  thought  it  rather  too  much,  but  said  that  if 
defendant  got  an  offer  which  he  was  willing  to  take,  he  wished 
the  defendant  to  inform  him  and  give  him  the  refusal,  at  the 
price  offered,  which  the  defendant  said  he  would  do.  That,  aa 
the  complainant  was  about,  leaving,  he  again  repeated  that  he 
would  either  purchase  the  property  or  rent  it;  arid  that  he,  the 
defendant,  again  replied,  that  his  object  was  to  sell,  if  he  could, 
and  that  he  would  see  him  again  on  the  subject,  or  words  to  that 
effect.  He  avers  that  this  is  the  true  conversation,  in  words  or 
effect,  which  then  and  there  took  place  between  them  respecting 
the  renting  or  selling  the  said  property. 

He  denies  that  the  complainant,  when  he  called,  as  aforesaid, 
and  had  said  conversation  with  the  defendant,  stated  or  intimated 
to  the  defendant  that  he  had  called  for  the  purpose  of  having 
the  said  further  agreement,  or  some  other  additional  agreement 
reduced  to  writing,  for  the  better  security  and  safety  of  the  com- 
plainant, or  words  to  that  effect.  He  also  denies  that  he,  then 
and  there,  or  at  any  other  time  before  or  since,  agreed  and  con- 
sented to  rent  the  premises  to  the  complainant  upon  the  same 
terms  and  conditions  as  mentioned  in  the  then  subsisting  lease, 
for  and  during  the  term  of  one  year,  to  commence  on  the  1st  of 
April  then  next,  or  upon  any  other  terms  and  conditions,  or  for 
any  other  term  ;  but,  on  the  contrary,  he  then  and  there  declined 
to  make  any  agreement  with  the  complainant  relative  to  the 
renting  the  said  property,  as  hereinabove  stated. 

He  also  denies  that  the  complainant  then  and  there  requested 
that  the  said  terra  might  be  extended  for  two  years,  instead  of 
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one,  according  to  an  understanding  and  agreement  made  Bubse- 
quent  to  the  execution  of  said  indenture  of  lease  ;  on  the  con- 
trary, he  says  the  complainant  did  not,  on  that  occasion,  mention 
or  refer  to  any  understanding  or  agreement  made  subsequent  to 
the  execution  of  the  said  lease;  nor  did  he  claim  or  pretend  to 
have  any  right  to  hold  the  premises  beyond  the  term  specified 
in  said  indenture  or  lease. 

He  also  denies  that  it  was  then  and  there,  or  at  any  other 
time  or  place,  finally  agreed  and  arranged  between  them,  that 
the  complainant  should  have  the  premises,  upon  the  terms  and 
for  the  consideration  and  rent  mentioned  in  the  then  subsisting 
lease,  for  and  during  the  term  of  one  year  from  the  1st  of  April 
then  next,  without  reservation,  and  also  for  the  year  succeeding 
that,  to  commence  on  the  1st  of  April,  1848,  provided  he,  the 
defendant,  did  not  before  that  time  sell  or  get  an  opportunity  to 
sell  the  premises;  but,  on  the  contrary,  he  says  that  no  agree- 
ment whatever  was  then  and  there  made  between  them,  relative 
to  the  renting  or  leasing  the  property  for  any  time,  or  upon  any 
conditions  whatever ;  neither  was  there  any  agreement  or 
arrangement  whatever  between  them  relative  to  the  sale  of  the 
property,  except  the  voluntary  promise  of  the  defendant,  in  case 
he  had  an  offer  for  the  property,  to  give  the  complainant  the 
refusal,  as  before  stated. 

He  denies  that  he  did  then  and  there,  or  at  any  other  time, 
declare  that  he  would  come  up  to  the  residence  of  the  complain- 
ant, on  or  about  the  1st  of  April,  1847,  if  the  weather  and  trav- 
eling were  good,  and  sign  and  execute  a  new  lease,  or  make  any 
other  declaration  of  the  like  kind  or  nature. 

He  says  that,  on  or  about  March  llth,  1847,  one  Jos.  A.  Hoi- 
den,  who  lived  25  miles  from  the  mill  property,  called  on  him 
and  said  he  was  in  search  of  mill  property,  and,  having  under- 
stood that  the  defendant's  property  was  for  sale,  he  had  been  to 
look  at  it,  and  wished  to  know  what  he  asked  for  it.  This 
defendant  told  him  it  was  for  sale,  and  asked  him  $5000  for  it. 
Said  Holden  offered  $4000,  and  he  finally  agreed  to  sell  it  to 
Holden  for  that  sum  ;  and  he  and  Holden  then  agreed  on  the 
terms  and  conditions  of  the  sale.  That  Holden  then  proposed 
that  articles  should  then  be  drawn  and  signed,  when  he,  recol- 
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lecting  that  he  had  given  his  word  to  the  complainant  to  give  him 
the  refusal,  stated  the  fact  to  Holdeu,and  requested  a  postpone- 
ment until  he  could  give  the  complainant  the  refusal ;  that  to 
this  Holden  assented,  and  it  was  then  and  there  agreed  between 
this  defendant  and  Holden,  that  he,  the  defendant,  would,  the 
next  day,  March  12th,  1847,  send  his  two  sons,  William  and 
Augustus,  (defendant  being  prevented  from  going  by  lameness,) 
with  full  power  and  instructions  to  inform  the  complainant  of 
the  price  which  had  been  offered  for  the  property,  as  aforesaid, 
and  that  the  complainant  could  have  the  property  for  the  said 
sum  of  $4000;  and  if  the  complainant  refused  or  declined  the 
purchase,  then  the  said  Augustus,  as  the  attorney-in-fact  of  this 
defendant,  would  enter  into  articles  with  Holden  to  convey  the 
property  to  him,  for  the  sum  and  on  the  terms  and  conditions 
which  had  been  verbally  agreed  upon  and  settled  between  this 
defendant  and  Holden,  as  aforesaid  ;  and  Holden  agreed  to  meet 
the  said  sons  of  the  defendant  at  German  Valley,  where  the 
property  is  situated,  on  the  said  12th  of  March,  for  the  purpose 
aforesaid. 

He  says  that,  though  not  bound  to  give  the  complainant  the 
refusal,  the  promise  to  do  so  being  verbal  and  without  considera- 
tion, yet,  being  willing  to  keep  his  word,  he  did,  on  the  said  12th 
of  March,  send  his  son  to  German  Valley,  with  full  authority 
and  instructions  as  aforesaid,  and  for  the  purposes  aforesaid  ; 
and  that  his  son  William  did,  on  that  day,  call  on  the  complain- 
ant, on  the  property,  and  told  him  he  had  been  sent  by  his 
father  to  inform  him  that  this  defendant  had  an  offer  for  the 
property,  that  Mr.  Holden  had  agreed  to  give  $4000  for  it,  and 
that  the  complainant  could  have  it  for  that  price,  if  he  wished 
it,  and  if  not,  they  would  sell  it  to  Holden,  to  which  the  com- 
plainant, at  first,  replied  that  he  would  give  as  much  as  any 
man  intended  to  pay  for  the  property,  and  then  said  that  if 
Holden  had  offered  that  sum,  he,  the  complainant,  would  not 
make  any  offer. 

That  on  the  defendant's  declining  to  purchase,  afterwards,  on 
the  said  12th  of  March,  his  said  son,  as  the  attorney-in-fact  of 
this  defendant,  entered  into  certain  articles  of  agreement  with, 
said  Holden,  under  their  respective  hands  and  seals,  whereby 
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this  defondant,  for  $1000  to  be  paid  in  three  equal  payments, 
the  first  to  be  made  on  the  1st  of  April  then  next,  and  the  others 
in  one  and  two  years  thereafter,  agreed  to  convey  the  property, 
by  warrantee  deed,  to  Holden,  on  or  before  the  1st  of  April 
then  next,  with  a  covenant  that  Holden  should  and  might  take 
possession  on  the  said  1st  of  April ;  and  the  parties  to  the  said 
agreement  bound  themselves  for  its  performance  in  the  penalty 
of  $500. 

That  on  the  said  1st  of  April,  Holden  tendered  himself 
ready,  &c. 

He  denies  that  the  complainant  did,  at  any  time,  by  himself  or 
his  agents,  apply  to  him  to  comply  with  the  said  pretended  ver- 
bal agreement,  and  to  execute  to  him  a  lease  pursuant  to  the 
said  verbal  agreement,  alleged  by  the  complainant  to  have  been 
made  on  the  6th  of  January,  as  is  untruly  stated  in  the  bill; 
and  he  avers  and  charges,  that  from  the  said  6th  of  January  un- 
til the  defendant  agreed  to  sell  to  Holden,  the  complainant  did 
not  claim,  set  up  or  pretend  to  the  knowledge  or  belief  of  the 
defendant,  that  there  was  any  such  agreement  or  agreements  as 
he  has  set  forth  in  his  bill ;  neither  has  the  complainant,  since 
he  was  informed  of  the  agreement  to  sell  to  Holden,  requested 
him  to  comply  with  any  such  verbal  agreement,  or  offer  to  com- 
ply with  it  on  his  part;  but,  on  the  contrary,  in  all  their  com- 
munications since  that  time,  the  complainant  has  urged  and  re- 
quested him  to  annul  his  said  agreement  with  Holden,  and  to 
sell  the  property  to  him,  the  complainant. 

On  this  answer,  a  motion  was  made  to  dissolve  the  Injunction. 

/.  W.  Miller,  for  the  motion.  He  cited  2  Green's  Ch.  429  ; 
.3  Ib.  434,  446  ;  1  John.  Ch.  211 ;  1  Halst.  Dig.  536 ;  Cooper's 
£q.  PL  315,  316;  3  Bro.  Ch.  205 ;  1  Saxton  428,  476,  488. 

/.  S.  Hager,  contra.  He  cited  Story's  Eq.  PL,  §  35,  852-3-4  ; 
:3  Green's  Ch.  553. 

THE  CHANCELLOR.  The  complainant,  by  the  bill,  alleges  a 
.parol  agreement  for  a  lease  for  a  second  year,  and  states  that. 
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he  cannot  defend  himself  against  the  defendant's  proceedings  at 
law  to  turn  him  out  of  possession,  because  he  has  no  proof  of 
the  parol  agreement.  He,  therefore,  by  bill  in  this  court,  calls 
upon  the  defendant  to  discover  the  parol  agreement;  and  prays 
that  the  defendant  may  be  decreed  to  perform  the  same,  by  exe- 
cuting a  lease  to  him  for  the  second  year;  and  prays  an  injunc- 
tion, in  the  meantime,  against  the  defendant's  proceeding  at  law 
to  turn  him  out  of  possession. 

The  defendant,  by  his  answer,  denies  that  he  ever  made  the 
alleged  parol  agreement. 

If  the  complainant  had  proof  of  a  parol  lease  for  a  second 
year,  he  could  defend  at  law.  Having  none,  he  came  here,  by 
bill,  for  discovery,  and  fails  to  obtain  it.  It  is  manifest  that 
this  court's  jurisdiction  of  the  case  is  at  an  end. 

The  injunction  will  be  dissolved,  and  the  bill  dismissed. 

Order  accordingly. 


ANDREW  GARROCH  v.  ALVAH  SHERMAN  AND  JAMES  P. 
JUDSON. 

1.  A  bond,  and  a  mortgage  showing  on  its  face  that  it  was  given  to  secure 
the  payment  of  the  bond,  were  executed.    The  mortgage  came  into  the  posses- 
sion of  the  person  named  therein  as  mortgagee,  he  having  given  no  consider- 
ation.    The  bond  was  never  delivered.     The  person  named  as  mortgagee 
assigned  the  mortgage  to  one  who  testified  that  he  advanced  no  money  on  the 
faith  of  it,  and  he  assigned  it  to  the  complainant,  who,  on  taking  the  assign- 
ment of  the  mortgage,  gave  a  writing  under  his  hand  and  seal,  that,  in  con- 
sideration of  the  assignment,  he  agreed  to  pay  certain  notes  drawn  and  en- 
dorsed by  the  person  named  as  mortgagee,  and  to  cancel  certain  claims  theu 
in  his  hands  against  the  person  named  as  mortgagee. 

2.  Under  the  pleadings  and  proofs,  the  bill  to  foreclose  the  mortgage  waa 
dismissed. 

3.  A  mortgage  purporting  to  secure  a  bond  is  not  good  without  the  bond, 
unless  it  be  made  to  appear  that  the  person  named  as  mortgagee  is  entitled  to 
the  possession  of  the  bond.    And  a  person  coming  into  possession  of  the 
mortgage  by  assignment  from  him  who  is  named  as  mortgagee,  stands  in  DO 
better  position. 
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The  bill  states  that  Alvah  Sherman  was  indebted  to  Isaac 
Watkins  in  $1500,  and  to  secure  the  same,  made  out  and  sign- 
ed his  bond  to  Watkins  for  that  sum,  but  never  delivered  the 
bond,  under  the  pretence  that  it  was  unnecessary,  as  the  mort- 
gage (afterwards  mentioned  in  the  bill,)  would  be  sufficient  with- 
out the  bond,  and  that  if  the  bond  should  be  wanted  he  would 
deliver  it. 

The  bill  then  states  that  Sherman,  to  secure  the  said  $1500, 
executed  and  delivered  to  Watkins  a  mortgage,  (setting  out  the 
mortgage.) 

It  then  states  an  assignment  of  the  mortgage  by  Watkins  to 
one  Eadie,  and  an  assignment  thereof  by  Eadie  to  Andrew  Gar- 
roch, the  complainant. 

It  then  states  that  the  records  of  deeds  show  the  title  to  the 
mortgaged  premises  to  be  in  James  P.  Judson,  and  charges  that, 
before  the  making  of  the  mortgage,  Judson  had  conveyed  the 
premises  to  Sherman,  and  that  after  the  making  of  the  mort- 
gage, Sherman  had  re-conveyed  to  Judson.  Sherman  and  Jud- 
son are  made  defendants. 

The  bill  prays  that  Sherman  may  be  decreed  to  deliver  to  the 
complainant  the  bond  secured  by  the  mortgage,  and  prays  fore- 
closure, and  a  sale  of  the  mortgaged  premises. 

Sherman,  in  his  answer,  denies  that  he  was  indebted  to  Wat- 
kins,  and  says  that  the  said  writings  were  executed  by  him  for 
the  purpose  of  obtaining  a  loan  for  his  own  use;  and  that,  on 
the  assurance  of  Watkins  that  he  could  obtain  the  loan  for  him, 
he  handed  to  Watkins  the  writing  purporting  to  be  a  mortgage, 
for  the  sole  purpose  of  enabling  Watkius  to  show  the  nature  and 
value  of  the  security  that  would  be  given  for  the  loan,  and  that 
no  loan  was  ever  effected. 

Sherman  also  denies,  and  so  does  Judson,  in  his  answer,  the 
conveyance  and  re-conveyance  between  them  charged  in  the  bill. 

The  testimony,  so  far  as  it  is  important  in  reference  to  the 
points  decided,  is  as  follows  : 

Samuel  H.  Gardner,  sworn  for  the  complainant. — I  am  a 
subscribing  witness  to  the  mortgage;  I  saw  Sherman  and  his 
wife  execute  it;  I  was  then  a  commissioner  for  taking  the  proof 
and  acknowledgment  of  deeds;  I  think  I  saw  a  bond  accompa- 
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nying  the  mortgage,  which  was  acknowledged  before  me  at  the 
same  time  the  mortgage  was  ;  I  think  I  was  the  subscribing 
witness  to  it  at  the  same'time  I  subscribed  the  mortgage  as  a 
witness;  it  was  my  understanding  that  the  bond  was  the  bond 
secured  by  the  mortgage ;  the  bond  and  mortgage  were  ac- 
knowledged at  Sherman's  house,  and  I  left  them  with  him. 

(The  bond,  or  paper  purporting  to  be  a  bond,  being  produced, 
it  appears  there  is  no  subscribing  witness  to  it. 

Caleb  B.  Headley,  for  complainant. — There  has  been  a  con- 
versation between  Sherman  and  me,  about  his  borrowing  some 
money  of  me;  I  cannot  say  there  has  directly;  there  has  been 
a  considerable  conversation  between  Watkins,  Sherman,  and  me 
about  borrowing  money;  the  first  sum  named  was  $3500;  I 
think  $1500  was  also  named  ;  I  don't  think  I  can  tell  with  any 
certainty  when  it  was;  my  impression  is  it  was  in  the  spring, or 
fore  part  of  summer,  of  1844;  a  mortgage  was  proposed  to  be 
given  to  me  as  security  for  the  money,  by  Mr.  Watkins,  on  Sher- 
man's property  ;  named  two  pieces  of  property  for  the  pur- 
pose ;  I  preferred  the  mortgage  on  24  acres  of  laud  ;  there 
was  some  difficulty,  I  don't  know  what;  and  they  proposed  a 
mortgage  on  the  house  and  lot  described  in  the  mortgage 
in  controversy  in  this  suit ;  I  should  say  Watkins  proposed 
it;  I  do  not  recollect  of  Sherman  and  Watkins  talking  to- 
gether with  me  at  any  one  particular  time;  Watkins  did  the 
most  of  the  business;  I  had  some  conversation  with  Sher- 
man ;  I  do  not  know  that  he  ever  proposed  to  give  a  mortgage 
on  the  property  in  question  ;  I  think  it  likely  Sherman  and  I 
had  some  conversation  on  the  subject ;  but  I  cannot  remember 
anything  definite  about  it;  I  was  notified  that  the  mortgage 
was  ready,  and  I  requested  that  they  should  satisfy  a  friend  of 
mine  and  a  lawyer  he  should  choose,  that  the  mortgage  was  clear, 
and  the  money  should  be  forthcoming;  and  that  was  the  last  I 
heard  from  them  ;  the  money  was  not  coming  from  me,  but 
through  me ;  I  would  not  like  to  say  positive  who  it  was  said 
the  mortgage  was  ready,  whether  Sherman  or  Watkins ;  I  am 
under  the  impression  that  both  of  them  said  so ;  the  money  I 
said  would  be  forthcoming  was  $1500  ;  during  this  negotiation, 
my  impression  is  I  had  some  conversation  with  Sherman  on  the 
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subject,  but  I  am  not  certain  ;  I  don't  recollect  anything  was 
said  about  J.  P.  Judson  in  this  affair;  I  don't  recollect  that  I 
i-vi-r  talkeil  with  him  about  this  property  or  the  mortgage  up  to 
yesterday ;  in  this  negotiation  Sherman  was  said  to  be  the 
owner  of  the  land  ;  I  so  understood  from  Sherman,  or  Watkins, 
or  both ;  I  understood,  at  the  time,  that  Watkins  was  to  get  the 
mortgage  of  Sherman  and  sign  it  over  to  my  friend  ;  how  it 
was  to  be  done,  I  did  not  understand  ;  I  don't  remember  any- 
thing positive  as  to  Sherman's  trying  to  persuade  me  to  take 
that  mortgage;  I  never  heard  that  there  was  anything  done  by 
my  friend  or  the  attorney  to  satisfy  them  on  the  subject ;  I  don't 
know  how  to  answer,  satisfactorily  to  myself,  whether  from  my 
conversation  with  Sherman  I  was  led  to  believe  the  mortgage 
was  a  good  one;  there  was  a  number  of  circumstances  all  tend- 
ing to  satisfy  me  that  the  mortgage  was  a  good  one  ;  but  whether 
I  got  it  from  one  or  the  other  I  cannot  say  ;  my  own  knowledge 
of  the  property  was  evidence  to  me  that  it  was  sufficient  if  it 
was  clear ;  I  cannot  say  for  a  certainty  whether  Sherman,  in  his 
conversations  with  me,  ever  said  he  was  not  the  owner  of  the 
property ;  this  mortgage,  as  I  understood,  was  to  be  made  by 
Sherman  ;  I  understood  it  that  this  loan  was  to  be  made  pro- 
vided they  satisfied  my  friend  and  his  lawyer. 

Cross-examined. — I  .do  not  recollect  what  time  it  was  that  I 
was  given  to  understand  the  mortgage  was  ready  for  $1500;  I 
should  not  think  that  from  the  time  Watkins  first  applied  to  me 
for  the  money,  it  was  more  than  four,  five,  or  six  weeks  before 
the  matter  was  at  an  end  ;  I  think  I  have  seen  both  Watkins 
and  Sherman  together,  talking  on  the  subject,  but  what  was  said 
I  cannot  remember  ;  when  the  loan  of  $3500  was  spoken  of, 
Watkins  was  to  give  a  mortgage  on  his  own  place;  he  was  to 
pay  otf  a  mortgage  on  his  own  place  out  of  it,  and  give  a  mort- 
gage for  $3500,  clear ;  I  do  not  know  that  Sherman  was  to 
have  any  share  in  that  loan;  I  never  heard  him  say  he  was  ; 
uith  the  $3500  to  be  lent  to  Watkins,  he  was  first  to  pay  off 
the  $1700  mortgage  on  his  own  place,  and  for  the  rest  he  said 
he  had  got  into  difficulty  and  must  have  the  money  ;  Watkins, 
before  the  last  year  was  in  embarrassed  circumstances,  as  he 
said  ;  I  do  not  know  what  his  pecuniary  situation  now  is. 
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In  chief. — Watkins  stated  to  me  that  he  had  endorsed  paper 
for  Sherman;  that  the  paper  had  fallen  due,  and  it  was  neces- 
sary, to  save  his  goods  and  chattels,  to  raise  the  money. 

This  is  the  plea  he  made  for  the  want  of  the  money;  I  under- 
stood that  both  Watkins  and  Sherman  wanted  money  at  the 
time;  I  should  think  it  was  the  general  opinion  at  that  time 
that  Sherman  was  in  embarrassed  circumstances. 

John  Eadie,  for  complainant. — The  mortgage  was  assigned  to 
me  by  Watkins  ;  I  was  present  when  he  executed  the  assign- 
ment; Cass,  one  of  the  subscribing  witnesses  to  the  assignment, 
was  serving  with  me;  Smith,  the  other  subscribing  witness,  was 
serving  with  Watkins;  they  were  laboring  men;  I  saw  them 
witness  it;  Smith  is  in  Galveston,  Texas;  Cass,  I  believe,  is 
living  near  Camptown  ;  Watkins  made  the  application  to  me  to 
take  the  assignment  of  the  mortgage — to  discount  it;  I  refused  ; 
this  was  in  the  fore  end  of  May,  184-1;  it  was  a  long  while 
after  that  that  I  agreed  to  take  it;  it  was  in  January,  1845,  be- 
fore I  agreed  to  take  it;  it  was  not  offered  to  me  again  until 
then  ;  the  consideration  of  the  assignment  to  me  was,  WatkitH 
was  indebted  to  me  much  more  than  the  face  of  the  mortgage, 
for  moneys  advanced  to  him  ;  Watkins  lived  next  door  to  me, 
and  Sherman  also,  one  on  each  side  of  me;  I  had  a  conversa- 
tion with  Sherman  about  this  mortgage,  about  a  week,  or  per- 
haps only  three  or  four  days  after  it  was  offered  to  me;  I  believe 
he  asked  me  why  I  had  not  taken  the  mortgage;  that  it  was  a 
good  one,  and  that  I  never  had  better  paper  of  the  kind  ;  I  re- 
fused to  have  anything  to  do  with  it,  stating  that  I  had  not  money 
at  the  time  convenient,  and  that  I  did  not  like  the  paper;  I  think 
he  observed  in  this  way,  that  Watkins  and  him  had  got  into  dif- 
ficulty on  account  of  some  notes  that  was  passing  betwixt  them ; 
that  he,  Sherman,  wished  to  raise  money  in  order  to  pay  off  these 
notes  or  judgments;  that  he  did  not  wish  Watkins'  property  to 
be  touched  on  his  account;  that  is  all  that  passed  betwixt  us, 
that  I  recollect,  in  1844;  I  think,  in  the  course  of  the  conver- 
sation, he  stated  that  they  had  got  into  difficulty  and  there  were 
notes  betwixt  them,  and  judgments  pending  against  them  both 
upon  them  ;  I  had  no  further  conversation  with  Sherman  on  the 
subject,  that  I  recollect,  until  the  mortgage  was  assigned  to  me; 
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when  I  took  the  asignraent  of  the  mortgage,  I  considered  it  a 
valid  mortgage;  the  other  assignment  on  the  mortgage  is  signed 
by  me;  I  made  the  assignment  to  Mr.  Garroch;  the  subscrib- 
ing witness  is  the  same  man,  Smith,  who  witnessed  the  other 
assignment,  and  is  now  in  Texas;  the  circumstances  of  this 
mortgage  being  assigned  to  me  are  these :  Watkins  got  indebted 
to  me  pretty  heavy  ;  I  pressed  him  for  more  securities  than  what 
I  had,  to  make  me  safe ;  he  said  he  had  done  all  to  secure  me 
that  he  could,  that  mortgage  of  Sherman's  excepted ;  I  observed 
to  him  that  I  would  take  an  assignment  of  that;  the  assignment 
was  made,  in  the  form  and  at  the  time  it  appears  on  its  face; 
between  the  time  Watkins  first  offered  me  this  mortgage  and  the 
time  I  took  it,  I  advanced  to  Wat  kins,  at  one  time,  $2100  in 
cash,  besides  §1500  of  an  old  mortgage  that  was  pressing  upon 
him,  and  another  $1000  for  which  I  took  a  mortgage  on  his 
place,  making  in  all  $4600;  this  is  all  I  advanced  him  betwixt 
those  two  intervals;  the  $1000,  I  believe,  was  used  for  the  pur- 
pose of  taking  up  executions  against  him.  (This  was  objected 
to  by  defendant's  counsel.) 

The  question  being  put,  "Did  you  understand,  at  the  time, 
that  the  advancement  of  this  money  was  to  relieve  Watkins  from 
executions  that  were  against  him  on  Sherman's  account?"  the 
question  was  objected  to. 

The  master  overruled  the  objection  and  the  witness  answered: 
I  was  informed  by  Watkins  and  Mr.  Frelinghuysen,  his  attor- 
ney, that  such  was  the  case.  (The  answer  was  objected  to.) 

The  circumstances  of  making  the  assignment  by  me  to  Gar- 
roch were  these :  Mrs.  Watkins  called  on  me  and  wished  to  know 
if  I  would  not  assign  over  that  mortgage  of  $1500,  in  behalf 
of  Enos  Baldwin,  William  Ashley  and  Andrew  Garroch ;  she 
showed  me  a  title  she  had  for  some  little  property  in  Scotland, 
and  offered  to  assign  that  over  to  me  if  I  would  assign  that  mort- 
gage to  those  persons,  and  I  agreed  to  it,  for  to  cover  notes  they 
had  endorsed  for  Watkins,  I  believe  to  the  amount  stated  in  that 
paper  gived  by  Garroch  to  me ;  the  proposal  was  made,  un- 
known to  Watkins,  wholly  on  the  part  of  his  wife;  as  far  as 
I  know,  he  agreed  to  it ;  I  don't  know  that  he  and  I  had  any 
conversation  about  it  at  the  time;  he  never  made  any  objection 
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to  it  that  I  ever  heard  of;  I  am  from  Scotland  ;  I  understood 
where  the  property  Jay,  but  not  much  about  it;  Watkins  is 
from  Sctotland  also  ;  in,  pursuance  of  that  arrangement  I  made 
that  assignment  on  the  mortgage  ;  at  the  time  of  that  assign- 
ment, Garroch  gave  me  back  a  writing,  a  copy  of  which  has  been 
exhibited  on  the  part  of  the  complainant ;  the  original  I  have 
irt  my  possession  ;  at  the  time  of  making  the  assignment  to 
Garroch,  I  considered  it  a  good  mortgage  ;  I  think  likely  I  told 
Garroch  so  ;  I  don't  think  Sherman  ever  told  me  the  mortgage 
was  not  a  good  mortgage  until  after  I  had  assigned  it  to  Garroch  ; 
sometime  in  the  spring  of  1845,  after  Sherman  had  returned 
from  the  legislature,  and  after  I  had  assigned  it  to  Gurroch, 
Sherman  told  me  the  mortgage  was  good  for  nothing. 

Cross-examined. — On  the  8th  or  9th  of  May,  when  Watkins 
first  applied  to  me  to  discount  the  mortgage,  I  saw  it  and  read 
it;  I  did  not  see  any  bond  accompanying  it ;  I  made  no  inquiry 
for  it;  I  notice  that  the  condition  of  the  mortgage  called  for  a 
bond  ;  the  loan  to  Watkius  of  $2100  was  made  in  New  York, 
on  the  security  of  his  own  note  and  an  old  note  for  that  amount 
which  was  taken  up  by  Watkins,  in  the  City  Bank,  under  pro- 
test: Watkins  was  endorser  on  this  old  note,  for  some  friends 
in  Rhode  Island  or  Connecticut ;  I  don't  remember  where  that 
old  note  was  dated  ;  I  gave  it  up  to  Watkins  when  I  got  a  deed 
for  his  property ;  this  loan  was  made,  as  far  as  my  memory 
serves  me,  from  the  1st  to  the  10th  of  July,  1844  ;  it  was  for  30 
days ;  the  new  note  was  payable  in  30  days,  I  think  ;  it  was 
not  paid  when  it  fell  due;  it  was  not  lodged  for  collection; 
when  it  fell  due  I  did  not  take  any  further  security  until  I  got  a 
deed  for  his  property  ;  the  advance  of  $1500  was  made  in 
May  previous  ;  that  was  made  for  the  lifting  of  an  old  mort- 
gage that  was  foreclosing  against  him,  which  was  assigned  to  me  ; 
this  was  in  the  fore  end  of  May,  1844;  there  was  no  bond  ac- 
companying this  old  mortgage,  but  I  got  a  new  bond  from  Wat- 
kins  alone ;  this  bond  has  been  paid,  so  far  as  I  have  got  a  deed 
for  his  property;  the  $1000  loan  was  made  in  the  same  month 
of  May,after  the  application  by  Watkins  to  discount  the  mortgage 
in  question;  I  am  not  sure  whether  the  $1500  was  lifted  be- 
fore or  after  he  applied  to  me  to  discount  the  mortgage  in  ques- 
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tion  in  this  suit;  the  $1000  was  advanced  after  that  ap- 
plication ;  I  took  a  bond  and  mortgage  on  the  whole  of  Wat- 
kiu3*  farm  as  security  for  this  $1000;  this  money,  I  under- 
stood, went  into  the  hands  of  Fred.  T.  Frelinghuysen,  to  pay 
judgments  on  endorsements  by  Watkins  and  Sherman  ;  but  whose 
debts  they  were  I  know  nothing  about  it;  that  is  what  I  meant 
in  my  direct  examination;  I  never  advanced  a  dollar  on  the 
faith  of  the  assignment  by  Watkins  to  me  of  the  mortgage  in 
question  ;  I  received  the  deed  from  Watkins  for  his  farm  in 
August,  1814  —  the  24th,  I  think  ;  it  was  not  acknowledged  when 
I  first  received  it  ;  it  was  acknowledged  about  February  1st,  1845, 
and  at  that  time  Watkins  was  indebted  to  me  $5800;  Mrs. 
Watkins  never  acknowledged  the  deed  —  she  signed  it,  but  never 
would  acknowledge  it;  the  deed  was  delivered  to  me  at  the 
time  of  its  date,  and  remained  in  my  possession  from  that  time 
till  the  said  1st  of  February,  1845;  a  bill  of  sale  was  made 
by  Watkins  to  me,  about  the  time  of  the  date  of  the  deed,  of 
all  his  personal  property  ;  an  estimate  was  made  of  its  value 
at  the  time,  and  the  property  was  delivered  ;  it  was  taken  as 
collateral  security;  I  do  not  remember  the  amount;  the  deed 
was  not  a  collateral  security  —  that  was  a  sale  ;  the  price  of  the 
whole  property  was  $5800  ;  it  was  sold  to  me  out  and  out,  bona 
fide,  for  that  price;  there  was  an  encumbrance  on  the  property 
of  $300  a  year;  the  thing  was  fairly  finished  on  or  about  Feb- 
ruary 1st,  1845;  the  deed  was  made  in  August  preceding,  but 
the  bill  of  sale  was  not  made,  I  think,  till  February  ;  it  may 
have  been  made  in  August;  the  $5800  was  for  the  whole  prop- 
erty, real  and  personal;  the  personal  property  remained  as  a 
collateral  security  until  on  or  about  February  1st,  1844,  when  it 
was  turned  over  to  me  absolutely;  I  do  not  recollect  what  was 
the  consideration  of  the  real  estate  ;  the  two  was  connected  to- 
gether, and  amounted  to  $5800,  but  I  do  not  recollect  what 
each  was  valued  at  by  itself;  I  have  advanced  no  money  to  Wat- 
kins  since  that  time;  there  is  some  rent  and  other  small  matters 
due  to  me  ;  rent,  $150,  and  10  per  cent,  on  the  value  of  the  per- 
sonal property;  the  assignment  to  Garroch  was  made  just  about 
the  same  time  I  finished  up  a  settlement  with  Watkins,  in  Feb- 
ruary, 1845;  they  were  both  done  about  the  1st  of  February; 
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but  they  were  distinct  transactions,  each  one  by  itself,  and  were 
not  connected  together;  I  took  Mrs.  Watkins'  statement  as  to 
the  value  of  the  property  in  Scotland  ;  I  knew  something  of  its 
value  from  knowing  where  it  was  situated;  from  what  I  under- 
stood, I  estimated  the  value  of  it  to  something  like  from  two  to 
two  hundred  and  fifty  pounds  sterling;  she  had  the  copy  of  a 
will  of  her  uncle,  willing  it  to  her  and  a  couple  of  her  sisters, 
and  she  gave  me  a  power  of  attorney  to  get  it;  Watkins  never 
signed  it;  there  was  never  any  occasion  for  it;  it  had  never 
come  into  her  hands ;  I  hold  that  power  of  attorney,  so  that, 
provided  I  cannot  sell  the  property  here  to  cover  me,  I  may  be 
safe  to  the  amount  clue  me  ;  I  bought  the  real  estate  and  person- 
al property  at  an  out  and  out  sale  for  $5800;  there  is  no  time 
limited  in  which  I  am  to  sell  the  property  here;  I  may  sell  it 
now,  or  I  may  sell  it  in  100  years  if  I  choose;  there  was  no 
bond  accompanying  the  mortgage  in  question  in  this  suit,  when 
it  was  assigned  to  me;  I  never  saw  any  until  I  saw  it  here  to- 
day. [An  interlineation  in  the  assignment  from  Watkins  to  the 
witness,  in  these  words,  "  and  the  bond  therein  mentioned  and  all 
moneys  secured  by  the  said  mortgage,"  being  shown  to  the  wit- 
ness, he  says] — I  think  Watkins 'made  the  interlineation;  but  I 
do  not  know ;  it  was  made  at  the  time  it  was  signed,  as  far  as  I 
know;  I  do  not  know  who  wrote  with  a  pencil  first,  under  the 
interlineation  ;  I  think  it  was  done  at  the  same  time  the  body 
was  wrote,  but  I  cannot  remember  particularly ;  I  cannot  say 
when  it  was  done ;  I  have  no  recollection  of  it;  the  assignment 
from  me  to  Garroch,  I  presume,  is  in  Mr.  Boylan's  handwriting ; 
the  other  is  not ;  I  don't  think  he  ever  saw  it  before  the  execu- 
tion of  the  assignment  from  me  to  Garroch  ;  it  was  not  out  of 
my  possession  till  then  ;  the  assignment  from  Watkins  to  me 
was  made,  I  suppose,  in  my  own  house.  [An  interlineation  in 
the  other  assignment  being  shown  to  witness,  and  he  being  asked 
when  it  was  made,  he  says] — I  don't  recollect  when  the  interline- 
ations were  made;  I  have  no  recollection  about  them;  if  my  at- 
tention had  not  been  called  to  them  now,  I  should  not  have 
known  they  ever  were  made;  I  knew  there  was  no  bond  with 
the  mortgage  when  I  took  the  assignment  from  Watkins  ;  I  nev- 
er looked  for  one;  I  did  not  consider  the  bond  of  much  worth,  a 
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mere  personal  thing;  I  never  applied  to  Sherman  for  the  bond, 
nor  ever  asked  him  why  one  was  not  delivered;  I  cannot  say 
that  I  said  anything  to  Garroch  about  the  bond  when  I  assigned 
the  niorttia^e  to  him;  he  must  have  seen  there  was  none;  I 
negotiated  the  assignment  to  Garroch,  and  the  terms  of  it,  at 
Mrs.  \Vatkins'  request;  Watkins  gave  his  consent  to  it;  I 
believe  all  the  terms  of  that  assignment  were  made  between  me 
and  Garroch. 

The  question  being  put  "  I  want  you  to  state  distinctly  and 
fully  the  terms  on  which  Garroch  holds  the  mortgage,"  the 
complainant's  counsel  objected  to  the  question,  and  to  any  evi- 
dence as  to  the  terras  on  which  Garroch  holds  the  mortgage,  ex- 
cept as  they  appear  by  the  written  agreement.  The  master  over- 
ruled the  objection,  and  the  witness  answered  : 

The  terms  specified  in  the  paper  was  agreed  upon  betwixt  him 
and  me,  and  the  money  to  be  paid  over  to  the  separate  parties, 
as  soon  as  collected;  that  is  the  whole  sum  and  substance  of 
the  business;  I  do  not  recollect  of  any  conversation  in  the  fall 
of  1844,  between  Sherman  and  me,  in  reference  to  the  state  of 
accounts  between  Watkins  and  Sherman,  in  connection  with  that 
mortgage;  there  was  a  settlement  of  accounts  between  me  and 
Sherman  that  fall ;  I  think  we  did  not  at  that  time,  to  my  knowl- 
edge, have  any  conversation  about  the  state  of  accounts  between 
him  and  Watkins  in  relation  to  that  mortgage;  I  did  once  make 
an  effort,  at  Sherman's  request,  to  get  a  settlement  between  him 
and  Watkins;  this  was,  to  the  best  of  my  recollection,  early 
in  the  spring  of  1844;  it  was  before  the  application  was  made 
to  ine'to  discount  the  mortgage,  a  long  time,  according  to  the 
best  of  my  recollection;  Sherman  at  that  time  made  no  men- 
tion of  the  mortgage  in  question  ;  I  heard  something  of  an  ef- 
fort made  by  Sherman  to  raise  money  in  New  York  ;  I  think  he 
mentioned  it  to  me  himself,  but  when  it  was,  I  cannot  recollect; 
he  said  a  dark  cloud  was  hanging  over  him,  and  he  must  raise 
money  to  get  it  off;  I  understood  he  proposed  to  give  a  mort- 
gage on  the  property  and  buildings  where  he  lives  now;  before 
any  suit  was  brought  by  Garroch,  on  this  mortgage,  he  and  I  call- 
ed on  Gov.  Pennington,  with  the  papers,  and  showed  him  the 
assignments  on  the  mortgage;  Gov.  Pennington  observed  that 


JUNE  TERM,  1847.  229 

Garroch  v.  Sherman. 

the  words  interlined  in  the  assignment  were  wanting,  and  he  said 
if  I  would  leave  them  with  him,  he  would  make  them  as  they 
should  be,  and  would  send  them  up  to  me,  to  be  executed  by 
Watkins  and  myself  over  again  ;  the  mortgage  was  sent  to  me 
with  the  interlineations  in  pencil-marks,  and  Watkins  filled  up 
the  interlineation  in  his  assignment,  in  presence  of  the  said 
attesting  witness,  James  Smith,  and  I  filled  up  mine  in  presence 
of  the  same  witness,  who  then,  for  the  first  time,  signed  his  name 
as  a  subscribing  witness  to  the  said  assignments  ;  this  has  come 
to  my  recollection  since  my  previous  examination,  and  on  a  con- 
versation with  Gov.  Pennington  ;  the  assignments  were  re- 
acknowledged  by  Watkins  and  myself,  at  that  time,  in  presence 
of  that  witness ;  this  was  done  when  Garroch  applied  to  Gov. 
Pennington  to  prosecute  the  mortgage  in  question,  but  before 
this  suit  was  brought  thereon  ;  I  think  it  was  within  eight  or 
ten  days  after  the  assignment  to  Garroch  ;  I  held  the  mortgage 
in  question  at  the  time  of  assigning  it  to  Garroch,  on  account  of 
a  debt  owed  by  Watkins  to  me  for  money  lent  and  advanced ;  I 
don't  recollect  stating  to  Garroch  anything  to  the  effect  that  the 
mortgage  was  doubtful,  or  an  invalid  security;  I  do  not  recol- 
lect that  I  gave  him  (Garroch)  any  intimation  in  the  negotiation 
with  him  in  reference  to  this  mortgage,  that  there  was  any  diffi- 
culty about  it,  for  I  had  no  such  idea  myself;  I  represented  it 
to  Garroch  as  a  good  and  valid  mortgage;  at  our  first  interview 
with  Gov.  Pennington,  we  left  the  mortgage  with  him  ;  I  believe 
I  received  it  again  from  Gov.  Pennington's  hands,  at  my  house, 
a  very  short  time — one,  two,  perhaps  five  days — after  we  left  it 
with  him  ;  he  said  he  was  going  further,  and  would  call  in  the 
evening,  on  his  return,  and  get  it,  which  he  did  ;  I  remember 
having  conversations  with  Sherman — it  strikes  me  it  was  in  the 
spring  of  1844 — in  relation  to  a  settlement  of  accounts  between 
him  and  Watkins  ;  this  was  before  the  settlement  of  accounts 
between  me  and  Sherman — some  time  before  his  offering  to  me 
the  mortgage  for  discount — as  I  have  before  stated;  I  don't 
think  I  was  informed  by  Sherman,  at  that  time — the  time  of 
these  conversations — that  he  owed  Watkins  nothing. 

In  chief. — Cass  v?as  not  present  when  the  assignments  were 
re-acknowledged;  I  now  affirm  and  approve  the  assignment  by 
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me  as  it  now  stands;  I  knew,  before  taking  the  mortgage  in 
question,  that  Sherman  and  Watkins  had  had  dealings  and 
accounts  together;  they  both  told  me  so;  Sherman  has  been 
engaged  in  business  in  that  neighborhood  ever  since  I  have 
known  him ;  I  can't  say  that  I  knew  that  Watkins  was  doing 
any  business;  I  had  no  knowledge  of  any  business  of  his,  except 
what  lie  told  me  himself;  he  lived  in  Camptown  for  five  or  six 
years — was  on  a  farm  he  purchased  there  ;  I  believe  his  principal 
business  was  signing  accommodation  bills  and  borrowing  money. 

He-cross-examined. — I  came  to  Camptown  May  29th,  1843; 
the  first  money  I  advanced  was  that  for  lifting  the  $1500  mort- 
gage which  I  spoke  of  before;  I  do  not  recollect  of  his  apply- 
ing to  me  for  any  amount  before  that ;  I  may  have  let  him  have 
a  few  dollars;  it  was  at  the  time  of  advancing  money  for  that 
mortgage,  which  was  foreclosing  at  the  time,  that  I  first  learned 
that  Watkins  was  in  failing  circumstances ;  it  was  public  rumor 
that  he  had  erected  large  improvements  on  the  property  he  occu- 
pied ;  I  have  no  knowledge  of  it  myself. 

After  the  closing  and  signing  of  Eadie's  examination,  the  de- 
fendant's counsel  objected  to  the  admissibility  of  his  testimony, 
on  the  ground  that  it  appears,  on  the  face  of  the  testimony  given 
by  him,  that  he  is  interested  in  the  event  of  the  cause. 

The  testimony  on  the  part  of  the  defendants,  so  far  as  it 
relates  to  the  points  decided,  is  as  follows: 

Abraham  H.  Sherman. — I  have  seen  the  bond  and  mortgage 
exhibited  in  this  cause;  in  the  latter  part  of  May  or  1st  of  June, 
1844, 1  know  of  the  said  mortgage  being  in  the  possession  of  A. 
Sherman ;  I  think,  certainly,  it  was  the  last  week  in  May. 

Mary  C.  Sherman,  aged  sixteen  years. — I  remember  seeing 
Mr.  Samuel  H.  Gardner  at  my  father's  house  in  May,  1844;  I 
am  a  daughter  of  A.  Sherman  ;  I  was  in  the  store  when  Gard- 
ner called;  he  inquired  for  my  mother;  he  came  alone;  I 
invited  him  into  the  room,  and  called  my  mother;  he  remained 
about  five  minutes;  he  came  to  leave  a  mortgage;  I  saw  the 
mortgage;  it  was  on  the  premises  where  the  store  is ;  I  saw  the 
mortgage  a  number  of  times  during  the  summer  and  fall  of 
1844;  can't  say  how  lite  in  the  fall;  think  it  was  September; 
the  mortgage  was  from  my  father  and  mother  to  Mr.  Watkins, 
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for  $1500;  my  father  had  gone  to  New  York  when  Gardner 
called  ;  the  mortgage  was  in  father's  secretary  when  I  saw  it 
in  the  summer  and  fall  of  1844  ;  I  do  not  know  the  form,  of 
taking  an  acknowledgment;  I  understood  that  Gardner  had 
taken  the  acknowledgment  at  that  time  ;  Judson  was  not  there 
at  that  time  ;  I  did  not  see  him  there  during  that  day  ;  I  fix  the 
month  of  May  as  the  time  of  taking  the  acknowledgment  of  my 
mother  because  I  was  then  assisting  in  the  store ;  I  had  never 
seen  the  mortgage  before  then  ;  I  remember  the  paper  marked 
Exhibit  P  No.  4,  (the  bond,)  as  one  of  the  papers  Mr.  Gardner 
had,  and  remember  the  similarity  in  the  blotting  on  the  bond 
and  mortgage. 

Cross-examined. — Mr.  Gardner  came  about  ten  in  the  morn- 
ing ;  my  father  started  for  New  York  about  8  or  9  that  morn- 
ing ;  I  can't  say  how  he  went ;  in  going  to  New  York  he  would 
go  near  Mr.  Gardner's  house;  I  made  no  memorandum  of  the 
time  spoken  of;  my  mother  and  Mr.  Gardner  retired  to  another 
room. 

William  W.  Sherman,  son  of  defendant,  A.  Sherman.  (The 
mortgage  in  dispute  being  shown  him.) — I  have  seen  this 
paper  before  to-day  and  subsequent  to  the  day  it  bears  date ;  I 
saw  it  at  our  place  several  times  during  the  summer  of  1844,  and 
along  in  the  fall  of  the  same  year,  at  the  same  place ;  I  saw  it 
five  or  six  times ;  I  recollect  seeing  it  late  in  the  fall,  in  my 
father's  desk — what  they  call  the  secretary  ;  my  sister  Mary  was 
with  me  when  I  saw  it  in  the  desk  ;  we  were  looking  at  the  con- 
tents of  the  paper  together  at  that  time ;  I  saw  it  several  times 
iu  the  desk  besides;  I  heard  a  conversation  between  my  father 
and  Mr.  Isaac  Watkins  respect  ing 'the  mortgage  and  the  purpose 
for  which  it  was  given  ;  it  was  along  in  the  summer  of  1844,  as 
late  as  June  or  July,  and  while  the  mortgage  was  yet  in  the  sec- 
retary ;  it  was  stated  in  the  conversation,  that  the  object  of 
the  mortgage  was  to  raise  a  fund  for  father's  benefit,  and  Wat- 
kins  said  he  thought  at  the  time  he  would  be  able  to  raise  the 
money  for  him  ;  I  know  of  an  effort  made  by  Mr.  Watkins  for 
that  purpose ;  he  said  he  had  gone  to  Westfield  to  see  if  he 
could  not  raise  it  from  a  gentleman  there,  but  he  said  he  could 
not  get  it  there ;  he  said  he  would  go  to  see  Mr.  Head  ley,  to 
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see  if  he,  Head  ley,  could  not  get  it  from  a  lady;  I  heard  him 
say  afterwards  that  he  could  not  get  it  there  ;  it  was  along  in 
June,  1844,  that  he  went  to  see  Mr.  Headley,  or  said  that  he 
went.  (So  ranch  of  the  above  testimony  as  has  relation  to  the 
conversation  between  Sherman  and  Watkins  was  objected  to  by 
complainant's  counsel.) 

Cross-examined. — The  latest  date  I  can  fix,  with  certainty, 
as  to  the  time  when  I  saw  the  mortgage  in  my  father's  posses- 
sion, was  along  in  September,  1844;  it  was  prior  to  this  date 
that  Watkins  made  the  efforts  referred  to  to  get  the  money; 
Watkins  did  not  take  the  mortgage  with  him  when  he  went  to 
raise  the  money  ;  can't  say  whether  there  were  any  assignments 
on  the  mortgage  at  that  time  or  not ;  my  father  and  Watkins 
were  friends  at  that  time — prior  to  that  time  they  had  considera- 
ble dealings  together  ;  I  know  that,  prior  to  that  time,  Mr.  Wat- 
kins  had  endorsed  for  my  father  a  few  hundred  dollars  ;  I  should 
say  ten  or  twelve  hundred  dollars;  I  am  a  son  of  A.  Sherman. 

In  chief. — The  endorsements  spoken  of  were  for  the  firm  of 
C.  A.  Sherman  &  Co.,  composed  of  Alvah  Sherman  and  his  son, 
Charles  A.  Sherman  ;  I  should  not  think  the  endorsements  were 
over  $1000,  but  I  have  no  memorandum  of  them. 

An  instrument  under  the  hand  and  seal  of  Garroch,  of  which 
the  following  is  a  copy,  was  produced  on  the  part  of  the  com- 
plainant :  "  Whereas  John  Eadie  has  this  day  assigned  to  me  a 
mortgage  made  by  Alvah  Sherman  and  wife  for  fifteen  hundred 
dollars.  In  consideration  whereof  I  do  agree  to  pay  the  face  of 
the  following  notes,  to  wit,  one  note  of  $400,  drawn  by  Isaac 
Watkins,  and  endorsed  by  Enos  Baldwin  ;  one  do.,  of  §310, 
drawn  by  Isaac  Watkins,  and  endorsed  by  Enos  Baldwin  ;  one 
do.,  of  §420,  drawn  by  Wm.  Ashley,  and  endorsed  by  Isaac 
Watkins  and  Enos  Baldwin  ;  and  I  further  agree  to  give  up  and 
cancel  claims  now  in  my  hands  against  Isaac  Watkins  and  Enos 
Baldwin,  which  claims  amount  to  §345.  In  witness  whereof  I 
bind  myself,  my  heirs,  executors,  and  administrators,  firmly  by 
these  presents.  Sealed  with  my  seal,  and  dated  this  first  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-five.  Signed,  A.  Garroch.  [L.  S.] 

"Sealed  and  delivered  in  the  presence  of  Aaron  A.  Boylan." 
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F.  T.  Frelinghuysen  and  W.  Pennington,  for  the  complain- 
ant. They  cited  4  Kent's  Com.  145  ;  2  Story's  Eq.,  §§  145, 
1018  ;  1  Ib.,  §§  381,  389. 

A.  C.  M.  Pennington  and  A.  Whitehead,  for  the  defendants. 
They  cited  1  Johns.  Ch.  R.  499;  2  Atk.  19;  1  Bro.  C/i.  52. 

THE  CHANCELLOR.  The  answer  of  Sherman  has  not  been 
overcome ;  and  there  is  no  proof  that  Sherman  was  indebted 
to  Watkins,  or  that  Wat-kins,  either  before  or  since  the  writing 
purporting  to  be  a  mortgage  came  into  his  possession,  paid  any 
of  his  endorsements  for  Sherman,  or  paid  money  for  him  in  any 
other  way. 

Watkins  could  not  have  foreclosed  the  mortgage,  (it  purport- 
ing to  secure  a  bond,)  without  producing  the  bond,  unless  ho 
could  show  that  he  was  entitled  to  the  possession  of  the  bond. 
No  reason  or  consideration  has  been  shown  why  the  bond  should 
have  been  delivered  to  Watkins. 

Eadie,  who  took  from  Watkins  an  assignment  of  the  mort- 
gage, admits  that  he  advanced  no  money  on  the  faith  of  it. 

If  the  assignment  by  Eadie  to  Garroch,  the  complainant,  could 
put  Garroch  in  any  better  position  than  Watkins  or  Eadie  occu- 
pied, and  if,  from  the  testimony,  I  could  feel  well  assured  that 
the  assignment  to  Garroch  was  a  bona  fide  transaction,  yet  the 
fact  that  the  mortgage  showed  on  its  face,  that  it  was  intended 
to  secure  a  bond  was  sufficient  to  put  him  on  inquiry  in  refer- 
ence to  the  bond,  and  he,  therefore,  took  the  mortgage  subject- 
to  every  defence  that  could  be  made  against  it  as  between  Sher- 
man and  Watkins. 

The  bill  will  be  dismissed. 

Order  accordingly. 

VOL.  ii.  p 
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ANDREW  VANSYCKLE  v.  JOPIN  RORBACK  ET  AL. 

1.  V.,  a  minor,  entered  into  partnership  with  N.  and  S.,  in  Sussex  county, 
and  put  in  $1000  of  capital.     Before  V.  came  of  age  the  partnership  was  dis- 
Bolved,  V.  receiving  his  ?  1000.    After  the  dissolution,  V.  having  removed 
into  Hunterdon  county,  R.  recovered  a  judgment  against  the  members  of  the 
firm,  including  V.,  without  V.'s  knowledge,  no  process  being  served  on  him. 
R.  transferred  this  judgment  to  A.    Three  years  afterwards,  A.  brought  an 
action  on  the  judgment  and  recovered  a  second  judgment  on  it,  without  the 
knowledge  of  V.,  no  process  being  served  on  him.    A.  procured  the  second 
judgment  to  be  docketed  in  the  Supreme  Court,  and  caused  an  execution  to  be 
i.-wuod  to  the  sheriff  of  Hunterdon,  and  to  be  levied  on. the  property  of  V.  in 
that  county.    On  bill  filed  by  V.,  stating  the  foregoing  facts,  and  charging 
combination  and  fraud,  to  subject  him  to  the  payment  of  the  judgment,  an 
injunction  restraining  proceedings  on  the  execution  was  allowed. 

2.  The  defendants  put  in  answers,  and  a  motion  was  made  to  dissolve  the 
injunction. 

3.  The  injunction  was  continued  to  the  hearing. 


On  the  8th  of  December,  1846,  Andrew  Vansyckle  exhibited 
his  bill,  stating  that  in  December,  1839,  being  then  but  19  years 
old,  he  formed  a  partnership  in  the  milling  and  iron  foundry 
business,  with  one  John  Northrup,  Jr.,  and  Mahlon  B.  Staats, 
(one  of  the  defendants.)  in  Sussex  county,  under  the  name  and 
firm  of  Northrup,  Staats  &  Co.;  that  Northrup  and  Staats  then 
were,  and  had  for  sometime  previous,  been  engaged  in  the  busi- 
ness as  partners ;  that  at  the  time  the  complainant  was  taken 
into  business  with  them,  it  was  understood  that  they  each  had 
$2000  invested  in  the  business,  and  that  the  complainant  then 
put  in  §1000,  upon  the  understanding  and  agreement  that  each 
was  to  receive  profits  in  proportion  to  the  amount  of  his  capital 
.invested  ;  that  the  business  of  the  firm  was  thus  continued  till 
May  following,  (1840,)  when  they  opened  a  store,  in  connection 
Avith  the  mills  and  foundry,  upon  the  same  capital,  and  the  same 
arrangement  as  to  the  division  of  the  profits  of  the  whole  busi- 
ness.; that  the  firm  continued  in  .business  until  the  1st  of  Oc- 
tober, 1840,  when  it  was  dissolved,  by  mutual  consent,  by  the 
complainant's  selling  out  his  interest  to  Northrup,  with  the  knowl- 
edge and  consent  of  Staats,  for  $1000,  being  the  amount  of  capi- 
tal be  put  in ;  that  the  complainant  had  not  received,  and  by 
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the  terms  of  the  dissolution  he  was  not  to  receive  any  part  of 
the  profits  made  by  the  firm,  nor  was  he  to  be  liable  for  any  of 
the  debts  then  outstanding  against  the  firm,  but  the  said  Nor- 
thrnp,  for  the  said  sum  of  $1000,  received  all  the  complainant's 
interest  in  said  firm,  and  was  to  pay  all  the  complainant's  lia- 
bilities on  account  thereof;  the  complainant  losing  his  entire 
services  and  the  interest  on  the  said  $1000,  for  the  whole  period 
of  his  continuance  in  the  firm. 

That  at  the  time  of  the  dissolution  the  firm  was  amply  able, 
out  of  its  property,  to  discharge  all  its  liabilities. 

That  when  he  was  applied  to  to  become  a  partner,  and  when 
he  became  a  partner,  Northrup  and  Staats  were  both  apprised 
that  he  was  a  minor. 

That  during  the  continuance  of  the  partnership,  debts  were 
contracted  by  the  firm,  some  ot  which  have  not  been   paid  ofl 
by  Northrup  and  Staats,  and  some  of  which   have  since  beeu 
demanded  of  the  complainant. 

That  the  complainant  has  lately  been  informed,  that  John 
Rorback  pretends  to  have  held  a  claim  against  said  firm,  for  a 
debt  contracted  during  the  continuance  of  the  said  partnership, 
now  amounting,  with  costs,  to  upwards  of  $400,  and  that  Ror- 
back recovered  a  judgment  against  said  firm,  on  account  of  said 
claim,  in  the  Circuit  Court  of  Sussex,  on  the  15th  of  August, 
1843,  for  $331.76,  damages  and  costs,  but  that  said  judgment 
was  recovered  without  the  knowledge  of  the  complainant,  and 
without  his  having  any  process  served  on  him,  or  any  notice 
or  knowledge  of  the  same  whatever,  or  of  the  existence,  at  that 
time,  of  the  said  debt. 

That  the  complainant  has  been  informed  that  some  time  after 
the  recovery  of  the  said  judgment,  at  what  time  he  cannot  state, 
Rorback  transferred  it  to  Ebenezer  Aber,  whether  with  or  with- 
out consideration  the  complainant  is  unable  to  state ;  and  that, 
without  any  notice  to  the  complainant,  or  demand  of  payment, 
Aber  commenced  a  suit  on  said  judgment,  in  the  name  of  Ror- 
back, in  the  Circuit  Court  of  Sussex,  against  the  complainant, 
with  the  said  Staats,  (Northrup  having  previously  died,)  and 
that  on  the  4th  of  August,  1846,  he  recovered  judgment  thereon, 
for  $390.92  debt,  and  $34.37  costs. 
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That  no  process  in  said  suit  was  served  on  the  complainant, 
and  that  he  had  no  notice  thereof  till  some  considerable  time 
after  the  said  judgment  was  entered,  or  any  knowledge  of  the 
existence  of  the  first-mentioned  judgment. 

That  shortly  after  the  entry  of  said  judgment  in  the  Circuit 
Court  of  Sussex,  Aber  procured  the  same  to  be  docketed  in  the 
Supreme  Court,  and  immediately  after  caused  an  execution  to  be 
issued  thereon,  out  of  the  Supreme  Court,  against  the  complain- 
ant, together  with  said  Staats,  and  placed  in  the  hands  of  the 
sheriff  of  Hunderdon,  returnable  to  October  Term,  184G,  by 
virtue  of  which  execution  all  the  property  of  the  complainant 
has  been  levied  on. 

That  Northrup  died  in  March,  1845,  intestate,  in  Sussex,  and 
that  Azariah  Davis  is  the  administrator  of  his  estate. 

That  Staats  still  resides  in  Sussex,  and  has  a  large  amount  of 
property  in  said  county,  and  has  no  property,  as  the  complain- 
ant believes,  in  Huuterdon  ;  nor  is  there,  as  the  complainant 
believes,  any  property  in  Hunterdon,  belonging  to  the  estate  of 
Northrup,  nor  any  property  in  Hunterdon  on  which  to  levy  said 
execution,  except  the  property  of  the  complainant. 

That  immediately  after  the  dissolution  the  complainant  re- 
moved from  Sussex  to  Warren  county,  where  he  remained  about 
six  months,  when  he  removed  to  Hunterdon,  where  he  has  ever 
since  resided. 

That  the  first  notice  he  had  of  the  existence  of  said  debt,  or 
of  any  pretence  that  such  debt  was  due  to  Rorback  or  Aber,  was 
the  service  of  the  said  execution  by  the  sheriff  of  Hunterdon, 
on  the  26th  of  August,  1846,  no  notice  of  any  of  the  said  pro- 
ceedings concerning  the  same  having  been  given  to  him,  and  all 
knowledge  thereof  seeming  to  have  been  purposely  withheld 
from  him,  in  order  that  he  might  not  have  the  benefit  of  a  plea 
of  infancy,  to  which  they  well  knew  he  was  entitled,  or  of  any 
other  defence ;  and  thus,  before  he  should  be  aware  of  said 
claim  or  any  proceedings  thereon,  to  heap  judgment  upon  judg- 
ment on  said  claim,  for  the  purpose  of  entangling  and  embar- 
rassing the  complainant,  and  the  more  effectually  to  prevent 
and  disable  him  from  setting  up  the  legal  and  equitable  defence 
which  they  well  knew  he  might  otherwise  do. 


JUNE  TERM,  1847.  237 

Vansyckle  v.  Rorback. 

That  Rorback  is  not  an  original  creditor  of  the  said  late  firm; 
but  that  he  received  the  note  on  which  the  said  judgment  was 
founded,  by  assignment,  whether  for  a  valuable  consideration  or 
not  the  complainant  is  ignorant,  from  one  George  H.  Nelden,of. 
Sussex,  to  whom,  as  the  complainant  is  informed,  it  was  given 
by  said  firm,  for  about  $200 ;  and  that  at  the  time  he  must  have 
received  said  note,  the  complainant  did  not  reside  in  Sussex,  and 
had  no  property  there  to  which  Rorback  could  have  looked  for 
the  satisfaction  of  the  said  claim;  and  that  he  must  then  have 
looked  to  the  other  members  of  said  late  firm  for  (he  payment  of 
the  same,  as  must  also  have  been  the  case  with  Aber,  at  the 
time  he  received  the  transfer  of  said  judgment  from  Rorback; 

That  if  said  transfers  were  bona  fide  and  for  a  valuable  con- 
sideration, Rorback  and  Aber  must  have  looked  to  the  property 
of  the  other  parties,  in  Sussex,  and  not  to  the  complainant,  who, 
with  all  his  property,  was  in  the  county  of  Hunterdon. 

That  Nelden  was  well  acquainted  with  the  complainant,  and 
had  been  almost  from  the  complainant's  infancy. 

That  the  complainant  had  been  in  the  employ  of  Nelden,  in 
his  store,  for  a  considerable  time,  and  had  left  there  but  a  short 
time  previous  to  his  entering  into  the  said  partnership  with  Nor- 
thrup  &  Staats;  and  that  Nelden  well  knew,  when  he  received 
the  said  note,  that  the  complainant  was  a  minor. 

That  Rorback  and  Aber  are  both  residents  of  Sussex,  and  re- 
sided in  the  neighborhood  of  the  complainant,  and  were  well  ac- 
quainted with  him,  and  had  been  for  years,  and,  the  complain- 
ant charges,  well  knew  that  he  was  a  minor  during  the  whole 
period  of  his  continuance  in  the  said  partnership. 

That  at  the  time  Rorback  obtained  the  said  judgment  against 
the  said  firm,  there  was  abundance  of  property  of  said  defend- 
ants in  Sussex,  out  of  which  the  amount  thereof  might  have  been 
made,  upon  which  the  execution  might  have  been  immediately 
levied,  if  said  judgment  was  not  then  paid  ;  and  that,  if  it  was 
not  then  paid,  the  complainant  cannot  conceive  why  the  money 
was  not  made  out  of  the  property  of  the  said  firm  at  that  time, 
or  the  complainant  informed  of  said  debt  and  requested  to  pay 
it,  unless,  as  the  complainant  charges  the  truth  to  be,  the  whole 
matter  was  a  contrivance  between  Rorback  and  Northrup  and 
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Staats,  for  unjust  extortion  from  the  complainant  when  no  debt 
existed,  and  which  he  was  not  legally  or  equitably  liable  to  pay. 
That  this  is  not  the  first  effort  to  obtain  money  from  the  com- 
plainant under  these  pretences. 

That  on  or  about  November  12th,  1844,  one  Aaron  A.  Ack- 
erson  obtained  a  judgment,  in  the  Supreme  Court,  against  the 
said  late  firm,  on  some  assigned  claim,  for  $656  damages  and 
$37.08  costs,  which  was  also  obtained  without  the  knowledge  of 
the  complainant,  or  the  service  of  any  process  on  him,  or  any 
notice  to  him.  That  execution  of  said  judgment  was  issued 
against  the  complainant,  and  sent  to  the  sheriff  of  Hunterdon 
and  levied  on  the  property  of  the  complainant ;  and  that  the 
complainant  paid  the  said  execution,  amounting  to  $731.90,  out 
of  his  own  estate,  without  having  ever  received  any  value  for 
the  .same,  which  he  paid  rather  than  suffer  an  expensive  litiga- 
tion for  the  purpose  of  avoiding  it;  and,  since  Ackerson's  suc- 
cess, (whose  proceeding,  the  complainant  charges,  was  at  the  in- 
stance and  by  the  aid  and  connivance  of  Staats,)  the  said  Rorback 
and  Aber,  who,  the  complainant  charges,  are  now  proceeding 
with  the  assistance  and  for  the  benefit  of  Staats,  are  encouraged 

'  O 

in  the  prosecution  of  the  present  attempt  further  to  extort  from 
the  complainant. 

That  he  has  no  knowledge  of  the  existence  of  any  such  debts, 
and  that  if  they  do  exist,  he  is  not  liable  for  them. 

He  charges  that  this  mode  of  proceeding  against  him  lias  been 
adopted  for  the  purpose  of  defrauding  him  and  obtaining  judg- 
ments against  him  without  his  knowledge,  that  he  might  be  de- 
prived of  any  defence;  and  that  it  is  done  by  the  connivance 
and  consent  of  Staats  with  the  persons  prosecuting;  that  other- 
wise there  could  be  no  object  in  their  prosecuting  thus  secretly, 
and  studiously  seeming  to  withhold  all  knowledge  thereof  from 
ihe  complainant,  and  multiplying  judgment  on  judgment  which 
hud  st-crelty  lain  for  years  without  the  complainant's  knowledge, 
when  the  complainant  and  Staats  were  both  in  a  situation  to  dis- 
charge the  same  at  the  time  of  the  obtaining  thereof;  and  when 
the  complainant's  residence  has  been  known  and  public  ever 
since  he  left  the  county  of  Sussex. 

He  gays  he  is  advised  that  the  said  judgment  obtained  by  Ror- 
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back  against  him  is  not  valid  against  him,  as  he  could  not  legally 
be  condemned  unheard,  though  he  were  indebted  on  a  joint  con- 
tract, unless  he  had  an  opportunity  to  make  his  defence. 

That  so  much  time  had  elapsed  before  he  had  any  knowledge 
of  the  existence  of  the  said  suit  or  judgment  by  Rorback  as  to 
deprive  him,  at  law,  of  taking  any  steps  to  get  in  his  defence,  or 
to  set  aside  the  said  judgment. 

He  charges  that  there  is  nothing  due  Aber  or  Rorback  from 
the  said  late  firm,  and  repeats  the  charge  that  the  said  proceed- 
ings are  by  the  contrivance  and  at  the  instance  of  Staats. 

The  bill  prays  that  the  said  judgment  may  be  declared  to  be 
void  as  against  the  complainant,  and  proper  to  be  relieved 
against;  and  that  Rorback,  Aber,  and  Staats  may  be  enjoined 
from  further  prosecuting  the  said  judgments,  or  either  of  them, 
against  the  complainant ;  and  that  the  sheriff  of  Hunterdon  may 
be  restrained  from  selling  any  property  of  the  complainant  by 
virtue  of  the  said  execution  in  favor  of  Rorback  for  the  use  of 
Aber;  and  that  the  plaintiff  in  said  execution  may  be  confined 
to  his  remedy  against  Staats  and  the  estate  of  Northrup ;  and 
for  further  relief. 

Rorback,  Aber,  Staats  and  the  administrators  of  Northrup  are 
made  defendants. 

The  injunction  prayed  was  allowed. 

Rorback,  Aber,  and  Staats  have  put  in  separate  answers. 

The  answer  of  Rorback  admits  that,  on  the  loth  of  August, 
1843,  he  recovered  a  judgment  against  Northrup,  Staats,  and  the 
complainant,  in  the  Sussex  Circuit,  for  the  amount  stated  in  the 
bill ;  and  says  that  this  judgment  was  recovered  for  the  amount 
then  due  upon  two  notes  made  by  the  said  firm,  both  signed  with 
the  partnership  name;  one,  dated  April  1st,  1840,  for  $29,  paya- 
ble one  day  after  date,  to  Richard  Gray  or  bearer ;  the  other, 
dated  June  24th,  1840,  for  $233.62,  payable  one  day  after  date,  to 
George  H.  Nelden  or  bearer ;  that  said  suit  was  commenced  by 
summons,  returnable  to  January  Term,  1843,  of  said  court,  which, 
he  admits,  was  served  by  the  sheriff  of  that  county  on  Northrup 
and  Staats,  but  not  on  the  complainant,  who,  he  is  informed  and 
believes,  was  not  then  residing  in  the  said  county  ;  and  the  said 
sheriff  returned,  on  the  said  summons,  that  the  complainant  could 
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not  be  found  in  his  county ;  that  he  has  no  knowledge,  except 
what  he  lias  derived  from  the  bill,  whether  the  complainant  knew 
of  the  pendency  of  said  suit  or  not ;  but  he  states,  and  charges 
.the  truth  to  be  that,  before  the  suit  was  commenced,  he  several 
times  spoke  to  Northrup,  Staats,  and  the  complainant  in-  relation 
to  said  notes,  and  informed  them  that  he  held  the  same,  and 
requested  them  to  pay  the  same;  and  that  when  the  complainant 
was  so  spoken  to  by  him,  he  made  no  objection  against  the  said 
notes,  nor  against  the  justness  or  honesty  of  the  debt  due  thereon 
to  him  ;  nor  did  he  then,  or  at  any  other  time,  say  or  intimate 
to  this  defendant,  that  he  was  a  minor  when  the  said  notes 
were  made. 

He  says  that,  on  the  18th  of  February,  1846,  he  assigned  the 
said  judgment  to  Ebenezer  Aber,  of  Sussex,  by.  deed  of  assign- 
ment as  follows — (giving  the  assignment  literally.)  It  is  in  sub- 
stance as  follows:  "  Whereas  he,  in  the  term  of  August,  1843, 
or  of  some  other  term  in  the  Sussex  Circuit,  recovered  a  judg- 
ment against  Northrup,  Staats,  and  Andrew  L.  Vansyckle  for 
$300.64  damages  and  $31.12  costs,  more  or  less.  Now  this 
writing  witnesseth  that,  for  the  consideration  of  the  amount  due 
thereon  to  him  paid  by  Ebenezer  Aber,  he  assigns  to  him,  his  ex- 
ecutors, &c.,  the  said  judgment  and  all  moneys  due  or  to  become 
due,  and  the  benefit  of  all  proceedings  by  execution  or  otherwise 
had  or  to  he  had  or  done  thereon  ; "  and  he  constitutes  Aber  his 
attorney  irrevocable,  in  his  name,  to  Aber's  use,  to  do,  for  the 
recovery  and  settling  of  the  said  damages  and  costs,  everything 
that  he  could  do  ;  covenanting  to  do  nothing  whereby  Aber  will- 
be  defeated  in  the  recovery  of  the  moneys  due  on  the  said  judg- 
ment, but  on  the  express  condition  that  all  costs  and  expenses 
which  may  accrue  by  reason  of  anything  done  in  the  premises 
shall  be  paid  by  Aber,  and  that  he,  Eorback,  shall  not  be  liable 
for  any  part  of  the  same. 

He  says  that,  whatever  money  was  paid  for  the  said  assign- 
ment, was  paid  to  David  Thompson,  Esq.,  who,  as  his  attorney, 
had  brought  the  suit,  and  drew  the  assignment  of  the  judgment; 
and  this  defendant  does  not  know  what  amount  was  paid  to  him, 
but  believes  the  whole  amount  of  said  judgment  debt,  interest, 
and  costs,  was  received  by  said  Thompson,  inasmuch  as  he  paid 
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this  defendant  the  whole  amount  of  debt  and  interest  due  on  said 
judgment,  to  wit,  $300.64-,  the  debt  due  this  defendant,  and  also 
the  interest  thereon  from  the  15th  of  August,  1843,  until  it  was 
paid  to  this  defendant,  and  informed  this  defendant  that  he  had 
received  the  costs. 

That  he  does  not  know  of  his  own  knowledge  who  paid  to 
Thompson  the  money  for  the  said  assignment ;  that  Thompson, 
as  his  attorney,  had  his  entire  confidence,  and  he  left  the  whole 
management  of  the  business  to  him,  Thompson,  and  this  defend- 
ant gave  himself  no  further  concern  about  it,  except  to  receive 
what  was  due  to  himself;  but  this  defendant  believes  that  he 
was  informed  by  the  said  Thompson  that  he  had  received  the 
money  for  the  said  assignment  from  the  attorney  of  Ebeuezer 
Aber. 

That  after  he  received  the  money  due  him  as  aforesaid,  he  gave 
himself.no  further  concern  about  the  said  judgment,  or  any  sub- 
sequent proceedings  thereon,  but  admits  that  he  has  been  in- 
formed that  a  subsequent  judgment  was  recovered  thereon,  in  his 
name,  for  the  use  of  said  Aber,  in  the  Sussex  Circuit,  against 
Staats  and  the  complainant,  (Northrop  having  previously  died,) 
and  was  docketed  in  the  Supreme  Court,  and  an  execution  issued 
thereon  to  the  sheriff  of  Hun terdon. 

He  admits  that  StaaU  still  resides  in  Sussex,  but  he  has  no 
knowledge  of  the  amount  of  his  property,  nor  whether  there  is 
property  in  Hunterdon  belonging  to  Staats  or  the  estate  of  Nor- 
th ru  p. 

He  says  that  the  said  notes  were,  on  the  15th  of  September, 
1840,  and  while  the  said  partnership  was  still  in  existence,  as- 
signed to  him  by  the  said  Nelden,  and  the  payment  thereof  guar- 
anteed by  him  to  this  defendant;  that  this  defendant  received 
them  from  him  for  his  accommodation,  and  at  his  particular  re- 
quest, and  advanced  him  the  money  tliereon,  upon  the  represen- 
tation by  him,  and  the  belief  of  this  defendant,  that  they  were 
valid  bonafide  claims  against  the  said  firm. 

He  denies  that  when  he  received  the  said  notes  from  Nelden 
he  knew  that  the  complainant  was  a  minor,  and  charges  and  in- 
sists that  he  never  heard  or  knew  that  the  complainant  was  a 
minor  while  he  wa^  a  member  of  said  firm,  until  long  after  he  had 
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so  received  the  said  notes;  but  at  what  time  he  heard  of  it  he 
does  not  now  recollect. 

He  says  that  when  he  recovered  his  judgment,  as  aforesaid, 
in  August,  1843,  Northrup  hud  considerable  property  in  Sussex, 
but  that  the  same  was  encumbered  at  that  time  for  greatly  more 
than  its  value  by  prior  judgments  and  mortgages,  and  that,  at 
the  same  time,  Staats  had  considerable  property  in  Sussex, 
which  was  also  encumbered  by  judgments  prior  to  that  of  this 
drfi'mlant,  although  this  defendant  believes  that  if  he  had  press- 
ed a  sale  of  Staats'  property  it  would  have  satisfied  his  judg- 
ment ;  but  this  defendant  had  no  desire  to  press  or  crowd  Staats, 
or  to  sacrifice  his  property  at  sheriff's  sale,  and  at  his  urgent  re- 
quest delayed  enforcing  the  judgment,  in  order  that  he  might 
have  an  opportunity  the  more  easily  to  pay  it. 

He  denies  that  there  was  any  contrivance  whatever  between 
him  and  Northrup  and  Staats,  or  either  of  them,  for  the  purpose 
of  extorting  in  any  manner  from  the  complainant,  or  oppressing 
him  in  any  way,  or  compelling  him  to  pay  a  debt  that  he  was 
not  bound  to  pay. 

That  this  defendant  fully  believed  his  debt  was  a  just  one,  and 
justly  due  to  him  from  all  the  said  partners,  and  proceeded  in 
the  collecting  thereof  in  the  same  manner  that  he  would  in  any 
other  case. 

He  denies  that,  in  executing  the  aforesaid  assignment,  nor  in 
any  of  the  proceedings  connected  with  the  judgment  so  assigned, 
he  was  actuated  by  any  desire  to  extort  money  from  the  com- 
plainant, or  acted  with  the  assistance  or  for  the  benefit  of  the 
said  Staats  ;  his  only  desire  was  to  collect  the  debt  honestly  due 
to  himself;  and  insists  that,  for  that  purpose,  he  had  a  perfect 
right  to  assign  the  said  judgment  as  he  did;  and  that  since  the 
said  assignment  he  has  given  himself  no  concern  about  the  same, 
and  had  no  part  whatever  in  any  of  the  subsequent  proceedings, 
and  is  entirely  ignorant  at  whose  instance  and  by  whose  contri- 
vance and  for  whose  benefit  the  same  have  been  had. 

He  says  he  has  no  knowledge  whether  the  said  judgment  has 
been  paid  or  not  since  the  said  assignment  ;  but  he  charges  that 
at  the  time  of  the  assignment  there  was  due  and  unpaid  upon 
said  judgment  the  amount  so  paid  as  aforesaid  to  the  said  David 
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Thompson  for  the  said  assignment. 

The  answer  of  Aber  states  that,  on  the  18th  of  February, 
1846,  Rorback  assigned  the  said  judgment  to  him,  by  deed  of 
assignment  in  the  words  and  figures  following  (setting  out 
assignment.) 

He  says  he  was  not  present  when  the  said  assignment  was  exe- 
cuted nor  delivered,  nor  when  the  money  for  the  same  was  paid  ; 
that  he  is  advanced  in  years — being  upwards  of  seventy — quite 
lame  and  infirm,  and  but  seldom  goes  from  home,  and  lives  about 
seven  or  eight  miles  from  Newton,  where  Rorback  lives,  and 
where  the  said  business  was  transacted  ;  that  for  some  years  past, 
M.  Ryerson,  Esq.,  of  Newton,  has  acted  as  the  attorney  of  this 
defendant,  and  transacted  all  his  business  requiring  professional 
assistance,  and  that  the  money  to  pay  Rorback  for  the  said  assign- 
ment was  placed  in  the  hands  of  said  Ryerson,  who  acted  in  the 
matter  at  the  request  and  as  the  attorney  of  this  defendant,  and 
was  requested,  by  this  defendant,  to  pay  the  money  to  Rorback, 
and  procure  an  assignment  from  him  of  the  said  judgment  to 
this  defendant.  And  this  defendant  kept  no  memorandum  of 
the  amount  of  money  so  deposited  with  the  said  Ryerson,  or  of 
the  amount  paid  by  him,  and  cannot  therefore  state,  from  his 
own  recollection,  the  exact  amount  paid,  but  was  informed  by 
the  said  Ryerson,  and  so  charges  the  truth  to  be,  that  he  paid  to 
David  Thompson,  the.  attorney  of  Rorback,  on  the  delivery  of 
the  said  assignment,  the  whole  amount  of  the  said  judgment 
debt,  interest,  and  costs. 

That  before  the  execution  of  the  said  assignment,  Staats  called 
on  this  defendant,  and  represented  that  Rorback  was  pressing 
the  payment  of  the  said  judgment,  and  would  sell  his  property 
unless  the  amount  of  the  judgment  was  soon  paid  to  him;  and 
further  stated  to  this  defendant  that  the  said  judgment  grew  out 
of  the  partnership  debts  of  the  said  firm,  and  that,  in  justice, 
the  complainant  should  pay  the  same,  inasmuch  as  he  (Staats) 
had  already  paid  large  sums  of  money  on  account  of  the  debts 
of  the  said  firm,  and  the  estate  of  Northrup  was  insolvent,  and 
that  the  complainant  was  bound  to  pay  his  proportion  of  the 
said  firm  debts,  and  requested  the  defendant,  as  his  friend,  to 
advance  the  amount  of  the  said  judgment  to  Rorback,  and  take  an 
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assignment  thereof  from  him,  and  endeavor  to  collect  the  same 
out  of  the  complainant;  and  this  defendant,  believing  the  repre- 
sentations of  Staats,  and  believing  that  it  was  just-  and  right, 
(hat  the  complainant  should  pay  the  said  judgment,  consented  to 
to  take  an  assignment  thereof,  and  to  collect  the  same,  if  possible, 
from  the  complainant,  in  order  to  relieve  Staats  from  the  pay- 
ment of  what  this  defendant  believes  it  was  unjust  for  him  to  be 
compelled  to  pay. 

That,  after  the  said  assignment  was  executed,  he  instructed 
his  said  attorney  to  go  on  and  collect  the  said  judgment,  if  pos- 
sible, from  the  complainant,  and  that  a  suit  was  brought  by  his 
said  attorney,  upon  the  said  judgment,  in  the  said  Circuit  Court, 
in  the  name  of  Rorback,  for  the  use  of  this  defendant,  against 
the  complainant  and  Staats  (Northrup  being  then  dead),  the 
summons  in  which  was  returnable  to  the  term  of  May,  1846,  of 
said  court,  and  was  returned  served  on  Staats,  and  "not  found" 
a<*  to  the  complainant,  in  which  suit  judgment  was  recovered  on 
the  4th  of  August,  1846,  for  $390.92  debt,  and  $24.07  costs. 

He  admits,  that  before  bringing  the  last-named  suit,  he  gave 
no  notice  of  the  said  claim  to  the  complainant,  nor  demand  pay- 
ment thereof  from  him,  and  believes  his  said  attorney  did  not, 
either. 

He  says  he  has  no  knowledge,  except  from  the  bill,  of  the 
time  when  the  complainant  was  first  informed  of  the  existence 
of  either  of  the  said  judgments. 

He  admits  that  the  last  judgment  was,  shortly  after  it  was 
recovered,  docketed  in  the  Supreme  Court,  and  that  a  fi.  fa.  was 
issued  thereon  to  the  sheriff  of  Hunterdon,  returnable  to  Octo- 
ber Term,  1846,  of  that  court,  and  that  the  said  sheriff  was 
directed  to  levy  upon  all  the  property  of  the  complainant,  and 
sell  it  to  satisfy  the  said  judgment. 

He  admits  that  Northrup  died  in  the  spring  of  1845,  intes- 
tate, and  charges  that  he  died  largely  insolvent,  and  that  his 
estate  will  not  pay  five  per  cent,  of  his  debts. 

He  admits  that  Staats  still  resides  in  Sussex,  and  owns  con- 
siderable property  there,  but  to  what  amount  it  is  encumbered, 
he  does  not  know;  and  he  believes  that  there  is  no  property  in 
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the  county,  of  Huuterdon  belonging  either  to  him  or  to  the  estate 
of  Northrup. 

He  denies  that  he  ever  knew  or  heard  that  the  complainant 
was  a  minor  when  the  said  notes  were  given,  or  that  he  had  any 
defence  to  the  judgment  assigned  to  him,  till  since  the  subpoena 
and  injunction  in  this  suit  were  served  upon  him  ;  but  insists  and 
charges,  that  when  the  judgment  was  assigned  he  believed  it  was 
a  regular  and  valid  judgment,  and  binding  on  the  complainant 
and  Staats,  and  had  no  suspicion  t6  the  contrary ;  and  he  denies 
that  he  purposely  withheld  from  the  complainant  any  knowledge 
of  the  said  proceedings,  in  order  to  prevent  him  from  setting  up 
the  plea  of  infancy,  or  any  other  defence  to  the  said  judgment. 

He  says  he  is  advised  by  his  counsel,  that  in  a  suit  on  the  first 
judgment,  a  plea,  by  the  complainant,  of  infancy  when  the  said 
notes  were  given  would  have  been  no  defence,  he  being  of  full 
age  when  the  said  first  judgment  was  recovered,  as  appears  by 
his  bill;  and  that,  as  the  first  judgment  was  recovered  before 
the  adoption  of  the  present  constitution,  and  Northrup  was  dead 
when  the  same  was  assigned,  he  could  not  have  had  the  said  first 
judgment  docketed  in  the  Supreme  Court. 

He  admits  that  in  August,  1843,  Staats  had  considerable  prop- 
erty in  Sussex  ;  but  says  he  has  been  informed  and  believes  it 
was  encumbered  by  prior  judgments,  but  to  what  amount  he  does 
not  know;  and  that  he  is  informed  and  believes  that  Rorback 
delayed  selling  the  property  to  Staats,  to  satisfy  his  said  judg- 
ment, on  account  of  the  urgent  solicitations  of  Staats,  so  as  not 
to  distress  him,  or  cause  his  property  to  be  sacrificed  at  sheriff's 
sale;  Rorback  having  no  immediate  want  of  money;  and  this 
defendant  knows  of  no  other  reason  for  the  delay ;  and  from  the 
information  he  has  received,  denies  that  there  was  any  combina- 
tion or  contrivance  between  Rorback  and  Northrup  and  Staats, 
or  either  of  them,  for  the  purpose  of  unjustly  extorting  money 
from  the  complainant. 

He  says  that  he  never  knew  or  heard,  till  since  the  filing  of  the 
complainant's  bill,  of  the  recovery  of  the  judgment  by  A.  A. 
Ackerson,  mentioned  in  the  bill,  or  of  any  of  the  subsequent 
proceedings  thereon;  and  that  he  does  not  know  at  whose  in- 
stance and  by  whose  aid  or  contrivance  the  said  proceedings  were 
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curried  on.  He  denies  that  he  has  ever  received  any  assistance 
from  Staats  in  any  of  the  aforesaid  proceedings;  and  denies  that  he 
ever  received  from  Slants  any  money  whatever,  either  to  procure 
tin-  said  assignment,  or  to  pay  the  expenses  of  any  of  the  proceed- 
ings which  have  been  had  on  said  judgment  since  the  assignment ; 
but  he  admits  that  the  judgment  so  recovered  in  the  name  of  Ror- 
back  for  his  use,  and  the  subsequent  proceedings  therein,  are  so  far 
for  the  benefit  of  Staats,  as  that  if  the  complainant  should  be 
compelled  to  pay  the  whole  judgment,  Staats  would  be  relieved 
from  the  payment  of  all  but  what  his  fair  proportion  would  be, 
in  a  settlement  between  him  and  the  complainant  of  the  said 
partnership  transactions  and  the  debts  growing  thereout. 

He  denies  that  the  proceedings  so  as  aforesaid  had  in  his  be- 
half have  been  had  for  the  purpose  of  defrauding  the  complain- 
ant, or  of  depriving  him  of  any  defence  he  might  have  to  the  said 
judgment;  but  they  have  been  had  for  the  purpose  already  sta- 
ted ;  and  he  supposes  and  believes,  that  they  have  been  had 
with  the  knowledge  and  consent  of  Staats. 

He  says  he  does  not  know  of  his  own  knowledge  how  much 
was  due  on  the  judgment  so  assigned  to  him  when  it  was  assign- 
ed ;  but  from  representations  made  to  him,  he  believes  and  char- 
ges that  the  whole  of  it  was  then  due  and  unpaid ;  and  he  ex- 
pressly denies  that  any  part  of  it  has  ever  been  paid  to  him  by 
Staats  or  any  other  person,  and  insists  that  the  whole  amount 
thereof  is  due  to  him. 

The  answer  of  Staats  says  that  for  some  time  prior  to  Decera- 
J>er,  1839,  he  and  Northrup  had  been  doing  business  in  Lafay- 
ette, Sussex  county,  as  partners  in  the  milling  and  foundry  busi- 
ness; and  that  in  December,  1839,  the  complainant  was  taken 
into  the  firm  as  a  partner,  and  the  same  business  was  continued 
under  the  name  and  firm  of  Northrup,  Staats  &  Co. 

He  admits  that  the  complainant  invested  $1000,  and  that 
each  partner  was  to  share  in  the  profits  in  proportion  to  his  share 
of  capital  invested. 

He  admits  that  in  May  following  the  parties  opened  a  store, 
in  connection  with  their  other  business,  which  was  carried  on  up- 
on the  same  capital,  and  under  the  same  arrangement,  as  to  the 
division  of  the  profits. 
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He  denies  that  he  then  knew  that  the  complainant  was  a  mi- 
nor ;  and  whether  Northrup  knew  it  or  not  he  does  not  know  ; 
that,  on  the  contrary,  he  supposed  and  believed  that  the  com- 
plainant was  then  of  age;  and,  to  the  best  of  his  knowledge 
and  belief,  he  never  knew  or  heard  of  the  complainant's  being 
a  minor  while  a  member  of  the  firm,  until  long  after  the  firm 
was  dissolved. 

He  says  that,  on  or  about  October  1st,  1840,  Northrup  repre- 
sented to  him  that  the  complainant  was  desirous  to  dissolve  the 
partnership  in  such  a  manner  that  he,  the  complainant,  might 
continue  the  store  alone,  and  leave  Northrup  and  this  defendant 
to  continue  the  rest  of  the  business;  but  that  this  defendant 
utterly  refused  to  do  it,  and  insisted  that  he  would  leave  the  firm 
himself,  and  accordingly  sold  out  his  interest  to  the  complainant 
and  Northrup,  and,  by  the  agreement  between  them,  this  defend- 
ant was  to  receive  back  his  capital,  and  $500  for  his  share  of  the 
profits,  and  the  other  two  were  to  take  the  assets  of  the  firm  and 
pay  all  its  debts;  and  he  says  that,  in  two  days  after  he  had 
made  the  said  arrangement  and  sale,  some  arrangement  was  made 
between  Northrup  and  the  complainant,  by  which  the  complain- 
ant sold  out  his  interest  to  Northrup;  but  what  the  particulars 
of  the  said  sale  and  arrangement  were  he  did  not  then  and  does 
not  now  know,  not  having  been  present  at  nor  a  party  to  it. 

He  admits  that,  at  the  dissolution  of  the  partnership,  the 
partnership  property  was  sufficient  to  pay  the  partnership  debts. 

He  says  that,  after  he  made  the  said  sale,  the  other  parties 
took  into  their  custody  and  possession  the  books,  papers  and  as- 
sets of  the  firm,  and  afterwards,  on  the  10th  of  FtDruary,  1841, 
the  complainant  gave  to  this  defendant  some  accounts  which  had 
belonged  to  the  firm,  to  collect,  amounting  to  $172.57,  to  be  ap- 
plied, when  collected,  to  what  was' so  agreed  to  be  paid  to  this 
defendant  when  he  sold  out,  of  which  accounts  he  has  received 
$108.36;  and  that  this  is  all  he  received  of  the  amount  so  due 
him  on  the  dissolution  of  the  firm. 

He  says  that,  on  or  about  May  llth,  1843,  G.  H.  Ooursen  and 
E.  B.  Woodruff  recovered  a  judgment  in  the  Supreme  Court, 
against  the  firm  of  Northrup,  Staats  &  Co.,  for  $444.75  dam- 
ages and  costs,  ou  which  an  execution  was  issued  to  the  sheriff  of 
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Sussex,  and  that  he  paid  off  the  said  judgment,  with  interest, 
costs  and  execution  fees,  amounting,  when  paid,  to  $488;  and 
that,  on  or  about  May  23d,  1843,  one  J.  B.  Marsh  recovered  a 
judgment,  in  the  Common  Pleas  of  Sussex,  against  the  said  firm, 
for  $191,  on  which  an  execution  was  issued  to  the  same  sheriff, 
and  that  he  paid  off  that  judgment  also,  amounting,  when  paid, 
to  $214.92;  and  that  he  has,  also,  since  the  dissolution,  paid  off 
a  note  given  by  the  firm  to  Jos.  Strader,  for  $55,  dated  August 
24th,  1840;  and  has,  also,  since  that  time,  paid  other  debts  of 
the  said  firm,  the  amounts  of  which  he  cannot  now  ascertain, 
not  being  able  to  find  the  receipts  for  the  same. 

He  admits  that  Rorback,  in  August,  1843,  recovered  a  judg- 
ment in  the  Circuit  Court  of  Sussex,  against  the  firm,  for  the 
amount  stated  in  the  bill;  and  says  that,  before  that  suit  was 
commenced,  Rorback  spoke  to  him  about  the  notes  on  which  it 
was  brought,  and  that,  soon  afterwards,  and  before  the  suit  was 
brought,  he,  this  defendant,  spoke  to  the  complainant  on  the 
subject,  and  that  the  complainant  did  not  at  that  time  say  or  in- 
timate that  he  was  a  minor  when  the  said  notes  were  given,  or 
that  there  was  any  defence  to  the  notes,  but  seemed  to  know  all 
about  them  and  for  what  they  were  given,  and  replied  that  Ror- 
back had  better  sue  on  them  and  collect  the  money  from  Nor- 
inrup  as  soon  as  he  could. 

He  says  that,  in  January  or  February,  1846,  he,  this  defend- 
ant, being  pressed  by  Rorback  for  the  payment  of  the  said  judg- 
ment, and  not  being  able  to  obtain  any  further  delay  from  him, 
applied  to  Aber  and  requested  him  to  pay  the  amount  of  said 
iudgment  to  Rorback  and  take  an  assignment  of  it,  and  collect 
it,  if  he  could,  from  the  complainant;  and  stated  to  him  that  it 
grew  out  of  the  partnership  debts  of  the  said  firm,  and  informed 
him  that  this  defendant  had  paid  a  large  amount  of  the  said 
debts,  when,  according  to  the  terms  of  the  dissolution,  he  was 
not  bound  to  pay  any  of  the  debts ;  but  that  the  complainant 
and  Northrup  were  bound  to  pay  them ;  and  thereupon  Aber 
consented  to  take  an  assignment  of  the  said  judgment,  and  this 
defendant  is  informed  and  believes  that  the  same  was  afterwards 
assigned  to  him  by  Rorback;  but  what  he  paid  for  it  this  de- 
fendant does  not  know;  but  he  denies  that  he  ever  paid  any- 
thing to  Aber  for  the  purpose  of  procuring  the  said  assignment. 
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He  admits  the  second  judgment,  in  the  name  of  Rorback  for 
the  use  of  Aber,  against  the  complainant  and  him,  and  says  he 
has  been  informed  and  believes  that  the  same  has  been  docketed 
in  the  Supreme  Court,  and  an  execution  issued  thereon  to  the 
sheriff  of  Hunterdon. 

He  admits  that  he  still  resides  in  Sussex,  and  has  property 
there  sufficient  to  pay  all  his  debts,  but  has  none  in  Hunterdon, 
and  believes  there  is  none  there  belonging  to  the  estate  of  Nor- 
thrup. 

He  says  he  does  not  know  when  the  complainant  removed  from 
Sussex,  nor  when  he  removed  from  there  to  Hunterdon  ;  but  he 
insist  and  charges  that,  before  Rorback  commenced  the  first  suit, 
he,  this  defendant,  informed  the  complainant  of  the  existence  of 
the  debt  for  which  it  was  brought. 

He  says  that  soon  after  the  recovery  of  the  said  first  judg- 
ment, Northrup's  property  was  sold  to  pay  prior  judgments,  and 
{hat  Northrup  died  largely  insolvent,  and  that  the  delay  given 
by  Rorback  to  this  defendant  was  at  his,  this  defendant's,  solici- 
tation, to  prevent  a  sacrifice  of  his  property,  and  he  denies  that 
there  was  any  collusion  between  him  and  Rorback  or  Nor- 
thrup, for  the  purpose  of  extorting  money  from  the  complainant. 

He  admits  that  A.  A.  Ackerson,  on  the  12th  of  November, 
1844,  recovered  a  judgment  in  the  Supreme  Court,  against  him 
and  the  complainant  and  Northrup,  for  $693.40  damages  and 
costs,  which  judgment  was  recovered  on  three  notes  given  by  the 
said  firm,  two  of  them  to  Paul  Ackerson,  and  the  other  to  the 
executors  of  his  estate,  the  latter  for  grain  sold  to  said  firm,  and 
the  two  former  for  money  lent  to  the  said  firm,  and  that  A.  A. 
Ackerson  was  executor  of  the  said  P.  Ackerson,  deceased,  in 
which  suit  the  summons  was  served  on  him,  and  he  believes,  on 
Northrup,  but  not,  as  he  believes,  on  the  complainant,  who  then 
lived  in  Hunterdon,  and  that  this  defendant  and  Northrup,  know- 
ing the  debt  for  which  the  suit  was  brought  to  be  just,  suffered 
judgment  to  go  by  default,  and  he  has  heard  and  believes  that 
the  said  judgment  was  paid  by  the  complainant  on  an  execution 
issued  to  the  sheriff  of  Hunterdon,  after  the  complainant  had, 
without  success,  applied  to  the  Supreme  Court  to  open  said  judg- 
ment and  allow  him  to  plead  infancy 

VOL.  ii.  Q 
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He  admits  that,  before  the  said  suit  was  brought,  A.  A.  Ack- 
crson  called  ou  him  to  pay  the  said  notes,  and  that  he  told  Ack- 
erson  he  ought  to  collect  the  same  from  the  complainant,  for  that 
he,  this  defendant,  had  paid  a  large  amount  of  the  debts  of  the 
said  firm,  which,  as  between  him  and  his  partners,  he  was  not 
bound  to  pay,  and  the  complainant  had  not,  so  far  as  this  defend- 
ant knew,  paid  any  of  the  said  debts ;  but  he  denies  that  the 
mode  of  proceeding  taken  by  Ackerson  to  collect  the  said  notes 
was  at  his  instance,  or  by  his  aid  and  contrivance,  any  further 
than  that  he  told  Ackerson,  as  has  been  already  stated,  that  he 
ought  to  collect  the  said  notes  from  the  complainant,  and  when 
served  with  the  summons  in  said  suit,  knowing  the  debt  to  be 
justly  due  Ackerson,  allowed  judgment  to  go  by  default,  and  he 
denies  that  he  has  rendered  any  assistance  to  Aber  in  the  proceed- 
ings so  as  aforesaid  adapted  by  him,  but  he  admits  that  they  are 
so  far  for  his  benefit  that  if  Aber  collects  the  amount  of  the  said 
judgment  from  the  complainant,  he  will  not  be  compelled  to  pay 
it  to  Aber,  and  it  may  be  the  means  of  inducing  the  complainant 
to  make  a  full  and  fair  settlement  of  the  said  partnership  affairs 
and  debts  with  this  defendant,  which  he  is  anxious  to  have  done, 
and  which  he  has  frequently  requested  the  complainant  to  do, 
without  success. 

He  denies  that,  so  far  as  he  knows,  the  proceedings  had  as 
aforesaid  by  Aber  have  been  adopted  for  the  purpose  of  defraud- 
ing the  complainant,  or  of  unjustly  extorting  money  from  him, 
or  of  obtaining  judgment  against  him  without  his  knowledge, 
that  he  might  be  deprived  of  any  defence,  and  if  any  such  mo- 
tive existed  on  the  part  of  any  person,  he  is  ignorant  of  it ;  but 
he  admits  he  knew  that  Aber  intended  to  collect  the  said  judg- 
ment from  the  complainant,  if  he  could,  but  did  not  know  what 
.mode  of  proceeding  he  would  adopt  to  do  it. 

He  says  that  the  notes  on  which  the  judgment  of  Rorback  was 
•recovered  are  in  Northrup's  writing,  and  signed  with  the  part- 
nership name,  in  Northrup's  writing,  but  he  does  not  know  for 
what  they  were  given,  or  whether  Northrup  or  the  complainant 
had.ever  paid  anything  on  said  notesoron  the  judgments  recovered 
thereon,  and  he  has  not  paid  anything  himself  on  said  notes,  or  on 
the  judgments  since  recovered  thereon,  either  to  Rorback  or  Aber. 
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He  says  he  does  not  know,  except  by  the  bill,  whether  the 
complainant,  at  the  time  said  notes  were  given,  was  a  minor,  but 
he  insists  that  during  the  whole  time  of  the  partnership  he  sup- 
posed and  believed  that  the  complainant  was  over  twenty-one, 
and  that  the  people  generally,  at  and  in  the  vicinity  of  Lafay- 
ette, entertained  the  same  belief;  and  he  says  he  does  not  know 
whether  or  not  the  knowledge  of  said  suits  in  the  name  x)f  Ror- 
back was  purposely  or  by  design  withheld  from  the  complairi- 
ant,  or  whether  or  not  the  mode  of  prosecuting  the  complainant 
was  adopted  in  order,  as  much  as  possible,  to  prevent  the  com- 
plainant from  obtaining  any  knowledge  of  said  proceedings 
until  an  execution  should  be  served  on  him. 

It  was  shown,  on  the  argument,  that  the  complainant  was 
born  in  March,  1820. 

S.  G.  Potts  moved  to  dissolve-  the  injunction.  He  cited  1 
Green's  Ch.  163,  172 ;  8  Eng.  Cone/.  Ch.  Rep.  65;  2  Myln  and 
Keen  423;  2  Harrison's  Rep.  270;  5  Taunton  856;  8  Ib.  35, 
508 ;  7  Eng.  C.  L.  Rep.  49 ;  2  Kent's  Com.  239. 

A.  Wurtz  and  W.  Halsted,  contra.  They  cited  7  Qranch  326; 
1  South.  Rep.  93;  Smith  on  Contracts  101,  206,  7;  Slra.  1083; 
5  Barn,  and  Aid.  147;  2  Maul,  and  Selw.  205;  2  Story's  Eg. 
§§  895,  6 ;  5  Howard's  Rep.  43;  4  Taunton  468 ;  3  Ib.  307 ;  3 
Esp.  Rep.  76,  423. 

THE  CHANCELLOR.  The  injunction  will  be  continued  to  the 
hearing. 

Motion  denied. 
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THE  SOCIETY  FOR  ESTABLISHING  USEFUL  MANUFACTURES 
v.  THE  MORRIS  CANAL  AND  BANKING  COMPANY. 

1.  "The  Society  for  Establishing  Useful  Manufactures,"  incorporated  in 
1791,  located  at  the  falls  of  the  Passaic,  pulled  down  a  gate  and  waste-way 
of  the  canal  of  "The  Morris  Canal  and  Banking  Company,"  incorporated  in 
1824,  and  discharged  the  water  from  the  canal  into  the  Passaic  above  the 
falls.  The  canal  company  repaired  the  breach  and  filed  their  bill  against  the 
society  for  an  injunction,  which  was  granted.  The  society  filed  a  cross-bill, 
•etting  up  an  agreement  entered  into  between  the  canal  company  and  them, 
in  1826,  for  the  discharge  of  water  from  the  canal  into  the  Passaic  above  the 
falls,  and  stating  that  the  canal  company,  in  breach  of  the  agreement,  had 
nailed  down  the  gates  of  the  waste-way  and  stopped  the  flow  of  water  from 
the  canal  to  the  river,  and  thereby  broke  the  agreement ;  and  praying  a  de- 
cree for  the  specific  performance  of  the  agreement. 

2.  A  demurrer  to  the  bill  was  overruled. 


The  bill  and  cross- bill  are  sufficiently  stated  in  the  case  of 
The  Morris  Canal  and  Banking  Company  v.  The  Society  for  Es- 
tablishing Useful  Manufactures,  reported  ante,  Vol.  I.,  page  203. 

A  demurrer  was  filed  to  the  cross-bill. 

W.  Halsted,  in  support  of  the  demurrer.  He  cited  Story's 
Eq.  PL,  §§  678,  631  ;  Hopkins'  Rep.  84  ;  8  Cowen  361 ;  4  Hen. 
and  ATunf.  423;  2  Mad.  Ch.  Rep.  356;  Ambler  452;  1  Bro. 
Ch.  125;  1  P.  Wms.  371;  3  Atk.  276;  2  Ves.,  Sen.,  193;  1 
Coxe  Ch.  102 ;  2  Ib.  4. 

W.  Penninglon  and  P.  D.  Vroom,  contra.  They  cited  Story's 
Eq.  PL,  §§  391,  394,  413,414,415,419;  12  Pick.  Rep.  34, 
169;  Drury  onlnj.  237,  9,  245,  298;  10  Ves.  193;  7/6.  307; 

2  Atk.  83 ;  1  Ves.,  Sen.,  543 ;  1  Ves.,  Jim.,  140  ;  2  P.  Wms.  266 ; 

3  Ves.,  Sen.,  414  ;  3  John.  Ch.  287  ;  Drury  on  Inj.  298  ;  Story's 
Eq.  PL,  §§  443,  628,  391 ;  2  Scho.  and  Lef.  199 ;  Mitf.  PL  81 ; 
Cooper  Eq.  PL  85,  86,  216  ;  1  Ves.,  Jr.,  210,  213. 

THE  CHANCELLOR.    The  demurrer  will  be  overruled. 

Order  accordingly. 
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GOOLD  HOYT  v.  THE   BRIDGEWATER  COPPER  MINING  COM- 
PANY AND  OTHERS. 

1.  A  bond  and  mortgage  given  in  fulfillment  of  a  prior  written  agreement 
for  the  sale  and  purchase  of  property,  at  a  price  stipulated,  to  be  paid  in  a 
stipulated   manner,  with  interest,  the  interest   to   be   paid   half  yearly,  in 
advance — held  not  to  be  usurious. 

2.  A  new  bond  and  mortgage  were  substituted  for  the  first,  dispensing  with 
the  payment  of  interest  in  advance.     The  Chancellor  said  that  if  he  could 
think  the  first  usurious,  he  should  hold  that  such  a  contract  might,  by  subse- 
quent agreement  of  the  parties,  be  freed  from  the  vice. 

3.  Acts  of  a  subsequent  board  of  directors  of  a  corporation,  which  were 
held  to  be  a  recognition  and  sanction  of  a  mortgage  given  by  a  former  board. 


On  the  13th  January,  1840,  Goold  Hoyt  filed  his  bill,  stating 
that,  on  the  15th  December,  1836,  "The  President  and  Direct- 
ors of  the  Bridgewater  Copper  Mining  Company,"  being  indebted 
to  him  in  $86,378,  for  stock  in  the  Bridgewater  copper  mines, 
together  with  certain  lands  and  premises  in  the  township  of 
Bridgewater,  in  the  county  of  Somerset,  before  then  sold,  assigned 
and  conveyed  to  the  said  "  The  President  and  Directors  of  the 
Bridgewater  Copper  Mining  Company,"  being  the  same  premises 
described  in  the  mortgage  set  forth  in  the  bill,  for  securing  the 
payment  of  the  said  sum,  with  interest,  to  the  complainant,  did, 
on  the  day  and  year  aforesaid,  make  and  execute,  under  their 
corporate  seal,  to  the  complainant,  their  bond  of  that  date,  con- 
ditioned for  the  payment  of  the  said  sum  on  or  before  the  15th 
December,  1838,  with  interest  from  the  date  thereof,  to  be  paid 
semi-annually,  and,  at  the  same  time,  for  the  better  securing 
the  payment  of  the  said  sum  according  to  the  condition  of  the 
said  bond,  did  make  and  execute,  under  their  corporate  seal, 
their  mortgage,  dated  the  said  15th  December,  1836,  by  which, 
in  consideration  of  the  said  sum,  they  conveyed  to  the  complain- 
ant, in  mortgage,  the  premises  in  the  bill  described. 

That  the  execution  of  the  said  mortgage  was,  on  the  said  loth 
December,  1836,  duly  acknowledged  by  the  said  company,  by 
their  president,  Peter  I.  Stryker,  before  James  Taylor,  Esq., 
a  judge,  &<:.,  and  that  the  said  mortgage  was  duly  recorded  on 
the  12th  of  April,  1837. 
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,    The  bill  prays  foreclosure,  &c. 

To  this  bill  the  company  put  in  their  answer,  on  the  14th 
August,  1840,  by  which  they  say  that  said  bond  and  mortgage 
were  not  given  by  the  said  company,  nor  by  any  person  author- 
ized to  give  and  execute  them  on  their  behalf,  or  to  affix  the  seal 
of  the  said  corporation  thereto;  that  the  persons  calling  them- 
selves the  board  of  directors,  by  whose  order  the  same  were 
given,  were  not  lawfully  elected  directors,  nor  had  they,  at  the 
time,  any  power  to  execute  the  same;  that  the  same  were  given 
by  the  order  of  Peter  I.  Stryker,  James  S.  Nevius,  James  S. 
Green,  and  William  Thompson,  alleging  themselves  to  be  a 
board  of  directors  of  the  said  company,  when  they  were  not,  at 
the  time,  duly  elected  directors;  that  there  had  been  no  election 
by  the  stockholders  for  three  years  and  upwards,  and  that  part 
of  said  pretended  directors  had  never  been  elected  by  the  stock- 
holders, pursuant  to  the  charter,  but  had  been  appointed  by  other 
directors,  whose  terms  of  office  had  long  before  expired. 

They  further  say  that,  even  if  the  said  persons  had  been  duly 
chosen  directors,  and  as  such,  were  authorized  to  bind  the  com- 
pany, yet  that  it  could  only  be  done  in  the  manner  prescribed 
by  the  charter  and  by-laws  of  the  company. 

That  the  charter  provides  that  a  majority  of  the  directors, 
for  the  time  being,  shall  form  a  board  or  quorum  for  business, 
and  have  power  to  make  such  by-laws  as  to  them  shall  appear 
needful  and  proper,  touching  the  management  and  disposition 
of  the  stock  and  effects  of  the  corporation  ;  that  certain  by-laws 
were  made,  by  which  it  is  ordained,  among  other  things,  that 
there  shall  be  a  regular  meeting  of  the  board,  at  Somerville,  on 
the  first  Tuesday  of  January,  and  at  such  place  and  in  such 
state  as  may  be  designated  by  the  president  for  the  occasion,  on 
the  first  Tuesday  of  April,  July,  and  October,  in  every  year; 
extra  meetings  may  be  held,  at  such  place  as  may  be  designated 
by  the  president,  whenever,  in  his  judgment,  the  same  may  be 
deemed  necessary,  or  whenever  a  requisition  shall  be  made  on  him 
by  any  two  of  the  directors  to  call  the  same.  And  that  by  the 
Baid  by-laws,  it  is  further  ordained  that  it  shall  be  the  duty  of  the 
secretary  to  issue  written  summons  for,  and  to  attend  all  regular 
meetings  of  the  board,  and  to  keep  a  minute  of  the  proceedings 
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of  the  same,  to  be  by  him  recorded  in  a  book  to  be  by  him  provi- 
ded for  the  purpose. 

And  the  defendants  say  that  on  the  said  '13th  December, 
1836,  four  persons  claiming  to  be  directors,  viz.,  the  said  Stry- 
ker,  Nevius,  Green  and  Thompson,  casually  met  in  New  Bruns- 
wick, and  after  pretending  to  make  a  certain  compromise  or  ar- 
rangement with  the  complainant  of  a  suit  then  pending  in  this 
court,  agreed  to  make,  and  did  make  to  the  complainant,  tho 
said  bond  and  mortgage ;  that  said  meeting  was  not  a  regular 
meeting  of  the  board,  according  to  the  charter  and  by-laws,  nor 
an  extra  meeting  on  the  call  of  the  president,  or  designated  by 
him  on  a  requisition  of  any  two  of  the  directors.  That  no  writ- 
ten notice  was  ever  given  of  said  meeting  to  the  other  members 
of  the  board  ;  but  that  the  proceedings  were  had  in  the  absence 
of  three  of  the  directors,  and  without  their  knowledge  or  consent ; 
and  the  defendants  insist  that  the  corporation  is  not  bound  by 
the  unauthorized  proceedings  of'four  persons,  styling  themselves 
a  board  of  directors,  and  acting  without  notice  to  others  equally 
interested  and  clothed  with  equal  rights  and  privileges;  thafc 
though  by  the  charter,  four  directors,  being  a  majority,  form  a 
quorum,  yet  that  the  power  to  act  as  a  board  is  confined  to  such 
times  as  they  shall  be  lawfully  convened  for  business,  either  at  a 
stated  meeting,  or  at  an  extra  meeting  lawfully  convened  by  the 
president,  either  on  his  own  judgment,  or  on  a  requisition  of  two 
of  the  directors,  and  on  written  notice  given  to  all  the  members 
of  the  board;  and  they  insist  that  the  said  bond  and  mortgage, 
given  as  aforesaid,  are  void.  And  they  say  that, the  complain- 
ant, who  was  present  at  the  giving  thereof,  was  well  acquainted 
with  the  charter,  by-laws  and  situation  of  the  company,  having 
formerly  been  president  of  the  board  ;  and  that  the  whole  trans- 
action was  without  authority,  and  a  fraud  on  the  company. 

The  defendants  further  say  that  the  intent  and  meaning  of. 
the  charter  is,  that  the  directors  shall  be  stockholders;  that  at' 
the  time  when  the  bond  and  mortgage  were  given,  two  of  the 
persons  present,  claiming  to  be  directors,  were  not  stockholders, 
but  were  strangers,  and  had  never  been  elected  by  the  stock- 
holders. 

They  deny  that  at  the  time  of  the  execution  of  the  said  bond 
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and  mortgage,  the  company  were  indebted  to  the  complainant  iu 
any  such  sum,  for  stock  in  the  Bridgewater  copper  mines  and  for 
certain  lands  in  Somerset  before  then  sold,  assigned  and  convey- 
ed to  the  company;  and  they  deny  that  said  stock  and  property 
constitute  the  consideration  for  which  the  said  bond  and  mort- 
gage were  given  ;  but  they  say  that  the  inimediate  consideration 
thereof  was  a  certain  other  mortgage  on  the  same  property, 
given  by  the  company  to  the  complainant,  on  the  10th  October, 
1830,  for  §65,000,  which  they  say  was  usurious  and  void;  that 
at  the  time  of  the  giving  thereof,  the  complainant  demanded  and 
corruptly  and  usuriously  received,  on  the  whole  sum  mentioned 
therein,  the  interest  for  six  months  in  advance,  at  6  per  cent.; 
by  reason  whereof  the  said  mortgage  and  contract  were  void  iu 
law. 

And  the  defendants  say  that  after  the  said  mortgage  became 
payable,  the  complainant  instituted  a  suit  in  this  court,  to  fore- 
close the  said  mortgage;  and  that  the  defendants,  in  bar  of  that 
suit,  set  up  and  insisted  that  the  said  mortgage  was  void  for  the 
reasons  aforesaid ;  and  that  while  the  matter  was  pending,  the 
complainant,  under  various  plausible  pretences,  induced  the  said 
four  persons  claiming  to  be  directors  to  settle  and  compromise 
the  said  suit;  and  that  thereupon,  the  said  Stryker,  Nevius, 
Greeu  and  Thompson,  without  any  meeting  of  the  board  having 
been  lawfully  convened,  in  the  absence  of  the  other  directors  or 
the  persons  claiming  to  be  such,  and  without  consultation  with 
or  direction  from  the  company  or  stockholders,  did,  on  said 
December  13th,  1836,  make  a  settlement  of  the  said  suit,  and 
on  that  settlement  did  execute  to  the  complainant  the  said  bond 
and  mortgage  mentioned  in  his  bill,  in  fraud  of  the  rights  of 
the  stockholders  of  the  company. 

And  the  defendants  say  that  the  last  bond  and  mortgage  were 
given  for  the  principal  and  interest  of  the  former  bond  and  mort- 
gage, and  that  the  object  of  the  complainant  in  staying  said  suit 
and  compromising  the  same  was  to  obtain  a  new  security,  in  the 
expectation  and  hope  thereby  to  avoid  the  legal  defence  of  the 
defendants.  But  the  defendants  insist  that  the  last  bond  and 
mortgage,  being  given  in  lieu  of  the  former,  and  founded  on  the 
same  illegal  consideration,  are  void ;  and  they  pray  that  they 
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may  have  the  same  benefit  from  the  answer,  in  their  behalf,  as  if 
the  said  matter  had  been  specially  pleaded  in  bar. 

And  they  say  that  when  the  said  bond  and  mortgage  of  Octo- 
ber, 1830,  were  given  to  the  complainant,  he  was  a  member  of 
the  company  anil  president  of  the  board;  that  it  was  agreed  by 
the  board  to  raise  money  by  loan  to  carry  on  the  mining  opera- 
tions of  the  company,  and  that  for  that  purpose  they  gave  the 
bond  and  mortgage  to  the  complainant  for  $65,000 ;  and  he,  in- 
stead of  advancing  the  money  or  any  part  thereof,  gave  to  the 
company  a  promissory  note  of  Peter  I.  Stryker,  to  the  said 
amount,  payable  on  demand.  And  they  say  they  are  informed, 
and  they  allege,  that  there  was  no  such  sum  of  money  due  from 
said  Stryker  to  the  complainant;  that  no  part  of  said  money 
was  paid  or  raised  on  said  note,  and  that  the  said  note  was,  af- 
terwards, in  July  of  the  following  year,  given  up  and  restored  to 
the  said  Stryker.  And  they  say  that  the  whole  proceeding  was 
an  artifice  and  contrivance  on  the  part  of  the  complainant,  the 
real  object  of  which  was,  under  pretence  of  aiding  the  company 
by  a  loan  of  money,  to  speculate  on  the  necessities  of  the  com- 
pany, and  obtain  a  large  and  productive  lien  on  the  property. 
And  the  defendants  submit  that,  independently  of  the  fact  of 
usury  in  the  first  contract  or  mortgage,  the  same  was  inequitable, 
without  just  consideration,  a  fraud  on  the  company,  and  especial- 
ly on  those  who  then  were,  or  might  thereafter  be  interested  in  the 
said  company  ;  and  that  the  mortgage  on  which  the  present  suit 
is  founded,  being  a  mere  substitute  for  the  former  one,  and  hav- 
ing no  other  or  better  consideration,  stands  in  the  same  condition, 
and  ought  not,  in  equity,  to  be  enforced. 

On  the  15th  October,  1840,  Hoyt  filed  an  amended  bill,  mak- 
ing Peter  I.  Stryker  a  party,  in  which,  after  setting  out  the  giv- 
ing of  the  mortgage  for  $86,378,  as  stated  in  the  first  bill,  he 
states  that  he,  the  said  complainant,  with  Stephen  Hoyt,  Rus- 
sel  H.  Neviusand  Elisha  Townsend,  on  the  12th  August,  1830, 
owned  stock  to  the  amount  of  $80,000  in  the  Bridgewater  cop- 
per mines,  and  that  they  were,  or  one  of  them  was,  the  owner  of 
the  lands  then  possessed  by  the  president  and  directors  of  the 
said  Bridgewater  Copper  Mining  Co. 

That  the  said  P.  I.  Stryker,  on  or  about  that  day,  came  to 
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New  York  and  offered  to  buy  of  the  complainant  and  the  said 
Stephen,  Kussel  and  Elisha,  their  right,  title  and  interest  in  the 
said  stock,  lands,  funds  and  property  of  the  said  company,  and 
in  satisfaction  therefor,  proposed  to  pay  them  $15,000,  on  the 
15th  September  then  next,  and  to  secure  the  payment  of  $65,000, 
the  residue  of  the  purchase  money,  by  a  bond  and  mortgage  on 
the  said  mines  and  real  estate,  and  to  pay  the  interest  thereon 
semi-annually  in  advance,  which  proposition  was  accepted;  and 
thereupon  an  agreement  in  writing  was  entered  into  by  them, 
with  said  Stryker,  for  the  sale  of  their  said  stock,  lands  and  in- 
terest, for  $80,000— $15,000  to  be  paid  on  the  15th  September 
then  next,  and  the  balance,  $65,000,  to  be  secured  by  a  bond  and 
mortgage  on  the  said  mines  and  real  estate,  payable  in  four  equal 
yearly  payments,  with  lawful  interest,  payable  half-yearly  in  ad- 
vance. And  that  afterwards,  on  or  about  October  1 1th,  1830,  in 
execution  of  the  said  agreement,  the  complainant  and  said  Ste- 
phen, Russel  and  Elihu  conveyed  and  assigned  all  their,  and 
each  of  their  said  stock,  lands,  funds  and  property  to  the  said 
Stryker,  or  to  the  said  company,  or  for  their  use  and  benefit;  and 
thereupon,  in  pursuance  of  said  agreement,  the  said  Stryker, 
with  one  Henry  Vanderveer,  made  and  executed  to  the  complain- 
ant and  the  said  Stephen,  Russel  and  Elihu,  a  bond  for  the  said 
$15,000,  and  for  the  balance,  viz.,  $65,000,  which  belonged  ex- 
clusively to  the  complainant.  "  The  President  and  Directors  of 
the  Bridgewater  Copper  Mining  Co."  executed  to  the  complain- 
ant four  bonds,  dated  the  day  and  year  last  aforesaid,  condition- 
ed for  the  payment  of  $16,250  each,  the  first  payable  Septem- 
ber 15th,  1832,  the  second,  September  loth,  1833,  the  third,  Sep- 
tember 15th,  1834,and  the  fourth, September  15th,  1835,  with  the 
lawful  interest  thereon  from  October  11,  1830,  payable  half-year- 
ly in  advance,  according  to  the  terms  of  the  purchase  aforesaid, 
and  the  said  "The  President  and  Directors  of  said  Copper  Min- 
ing Co."  being  then  seized  in  fee  of  the  lands  and  premises  de- 
scribed in  the  mortgage  first  mentioned,  in  further  pursuance  of 
the  said  agreement,  executed  to  the  complainant,  under  their  cor- 
porate seal,  their  certain  mortgage,  dated  October  15th,  1830,  on 
the  before-mentioned  lands  and  premises,  to  secure  to  the  com- 
plainant the  payment  of  the  said  four  bonds ;  which  said  mort- 
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gage  was  duly  acknowledged  by  the  said  "The  President  and  Di- 
rectors of,"  &c.,  by  the  said  Stiyker  as  president  of  said  com- 
pany; and  that  the  seal  of  said  company  had  been  thereto  affix- 
ed, pursuant  to  an  order  of  the  said  corporation ;  and  that;  on 
the  12th  October  aforesaid,  the  said  mortgage  was  duly  recorded. 

That  no  part  of  the  said  sum,  or  of  the  interest  thereof,  being 
paid,  the  complainant  filed  a  bill  iu  this  court  to  foreclose  the 
said  mortgage  and  for  a  sale  of  the  mortgaged  premises,  to  which 
bill  the  said  company  put  in  their  answer,  under  their  corporate 
seal,  which  answer  was  signed  by  said  P.  I.  Stryker,  as  the 
president  of  said  company. 

And  the  complainant  says,  there  being  difficulties  and  disputes 
between  the  complainant  and  the  said  company  respecting  the 
validity  of  the  said  first  mortgage,  on  or  about  December  6th, 
1836,  a  compromise  and  settlement  were  made  and  entered  into 
by  the  said  Stryker,  as  president  of  the  company,  as  their  agent, 
and  acting  by  their  authority,  and  assisted  and  attended  by  Jas. 
S.  Green,  Esq.,  counsel  of  the  company,  who  represented  them- 
selves to  be  fully  authorized  by  the  company  to  make  a  settle- 
ment and  compromise  of  all  matters  in  difference  between  the 
company  and  the  complainant. 

That,  on  said  settlement  and  compromise,  after  correcting  all 
errors  and  mistakes,  and  making  all  such  deductions  as  the  com- 
pany claimed,  there  was  found  to  be  due  the  complainant,  on 
account  of  the  said  purchases,  $86,378. 

That  on  or  about  December  12th,  1836,  the  said  Stryker  pro- 
duced and  delivered  to  the  complainants'  solicitor  :i  certified  copy 
of  a  resolution  of  the  board  of  said  company,  as  follows :  (giv- 
ing the  resolution.)  It  states  that  at  a  meeting  of  the  board  at 
Stelle's  hotel,  in  New  Brunswick,  on  the  December,  1836, 
present  Peter  I.  Stryker,  James  S.  Nevius,  James  S.  Green  and 
William  Thompson,  the  following  preamble  and  resolutions  were 
adopted.  The  preamble  recites  that  a  compromise  and  settle- 
ment had  been  -made,  and  that,  after  correcting  all  errors  and 
mistakes,  and  crediting  all  payments,  and  making  such  deduc- 
tions as  the  company  claimed  a  right  to  have  made  on  account  of 
the  purchase  for  which  the  company  had  theretofore  given  their 
bonds  and  mortgage  on  their  real  estate,  lauds  and  property  in 
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Somerset,  tin-re  was  justly  and  legally  due  and  owing  him,  from 
tin-  i-.Miipany,  $86,378,  for  and  on  account  of  the  said  purchase; 
and  that  the  company  had  agreed  to  give  their  bond  and  mort- 
10  secure  the  said  sum  ;  and  the  resolution  is,  that  a  bond 
and  mortgage  be  given  by  the  company  to  the  complainant,  for 
the  payment  of  the  said  sum  in  two  years  from  the  15th  of  that 
month,  with  legal  interest  thereon  to  be  paid  half-yearly  from  the 
date  of  the  said  bond  and  mortgage;  and  that  the  president  be 
authorized  to  execute,  under  his  hand  and  the  corporate  seal  of 
the  company,  the  said  bond  and  mortgage  on  the  lands  and  prop- 
erty theretofore  mortgaged  to  him;  and  that,  after  said  mort- 
gage should  be  recorded,  the  said  bond  and  mortgage  should  be 
delivered  to  the  complainant  or  his  attorney,  on  the  canceling 
the  former  bond  and  mortgage.  This  preamble  and  resolution 
are  signed  "  W.  Thomson,  Sec.  B.  C.  Mining  Co." 

And  the  complainant  says  that,  in  confidence  of  the  good  faith, 
&c.,  and  of  the  authority  of  the  said  board,  and  not  having  the 
least  suspicion  that  the  validity  of  the  said  bond  and  mortgage 
of  December  15th,  1846,  would  or  could  be  questioned,  the  said 
original  mortgage  was  delivered  to  the  said  Stryker,  at  his  re- 
quest. 

And  the  complainant  says  he  is  informed  and  believes  that 
said  Stryker,  as  president  of  the  company,  and  by  the  direction 
of  the  board  of  directors  of  said  company,  after  a  considerable 
lapse  of  time,  caused  the  said  original  mortgage  to  be  canceled 
of  record,  in  order  that  the  company  might  be  able  to  procure  a 
certificate  that  there  was  no  mortgage  on  the  said  property  but 
the  last  one  so  given  to  the  complainant  as  aforesaid  ;  and  that 
they  did  procure  such  certificate,  and  have  repeatedly  used  it,  in 
Europe  and  in  the  United  States;  and  that  the  said  company 
have  always,  until  a  few  months  past,  recognized  the  validity  of 
the  said  last-mentioned  mortgage,  and  acquiesced  in  the  said  set- 
tlement and  compromise,  and  have,  from  time  to  time,  applied 
to  the  complainant  not  to  put  said  last-mentioned  mortgage  in 
suit;  and  have  obtained  time  by  assurances  that  they  were  in 
hopes  of  selling  the  premises,  and  that  the  whole  debt  due  from 
the  company  to  the  complainant  should  be  paid. 

That  when  said  compromise  and  settlement  was  made,  the 


JUNE  TERM,  1847.  261 

Hoyt  v.  Bridgewater  Copper  Mining  Co. 

said  Stryker  was  president  of  the  board,  and  had  been,  for  sev- 
eral years,  a  large  stockholder,  and  the  principal  and  most  active 
man  in  the  management  of  the  affairs  of  the  company,  and  also 
as  the  duly  authorized  agent  of  the  company  in  the  transaction 
of  their  business;  and  that,  when  he  executed  and  delivered  the 
said  second  mortgage,  and  when  he  obtained  the  first,  and  caused 
it  to  be  canceled,  he  represented  himself  as  acting  in  the  name 
and  behalf  of  the  company,  and  as  duly  authorized  by  them  to 
execute  and  deliver  the  said  second  mortgage  to  the  complain- 
ant ;  and  that  it  was  on  the  faith  of  his  said  representation,  and 
of  the  said  resolution,  and  the  complainant's  and  his  solicitor's 
perfect  confidence  of  the  probity  of  the  gentlemen  whose  names 
are  mentioned  in  it,  that  said  Stryker  obtained  the  said  original 
mortgage  from  the  complainant's  solicitor  ;  and  that,  if  the  said 
second  mortgage  is  invalid  from  any  cause,  the  said  first  mort- 
gage ought  to  be  considered  in  full  force,  the  same  having  been 
obtained  from  the  complainant  by  fraud  and  imposition,  or 
delivered  to  the  said  Stryker  under  the  influence  of  mistake  and 
full  faith  in  the  supposed  goodness  of  said  second  mortgage. 

That  the  defendants  pretend  that  the  said  first  mortgage  was 
usurious,  for  that,  at  the  time  of  giving  the  same,  the  complainant 
corruptly  agreed  for  and  received,  on  the  whole,  $65,000,  the 
interest  for  six  months  in  advance,  at  the  rate  of  6  per  cent,  per 
annum,  and  thereby  corruptly  and  illegally  agreed  for  and  re- 
ceived more  interest  than  at  the  rate  of  6  per  cent,  per  annum ; 
but  the  complainant  charges  that  the  said  contract  and  mortgage 
was  not  usurious,  and  that  it  was  not  corrupt  or  illegal,  on  a 
bona  fide  contract  for  the  sale  of  property,  as  that  was,  to  agree 
for  and  receive  interest  in  advance  on  the  purchase  money. 

That  the  said  contract  was  a  bona  fide  one  for  the  sale  of 
stock  and  other  property,  and  not  for  the  loan  of  money  ;  and 
that  he  sold  the  said  property  upon  the  express  terms  of  pay- 
ment that,  as  $65,000  of  the  consideration  money  was  to  be  paid 
by  installments  at  distant  days,  the  interest  should  be  paid  semi- 
annually  in  advance,  as  expressed  in  the  said  first  mortgage; 
and  he  denies  that  the  said  sale,  or  the  said  stipulation,  was  a 
shift  or  device  to  cover  or  conceal  usury,  or  that  the  said  first 
mortgage  was  tainted  with  usury,  or  void  in  law. 
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That,  if  the  said  agreement  for  the  payment  of  the  interest  in 
advance  was  usurious  or  illegal,  there  was  no  corrupt  intention 
on  his  part  to  agree  for  or  take  illegal  interest;  and  that,  not- 
withstanding he  was  advised  by  his  counsel  that  the  said  mort- 
gage was  not  tainted  with  usury,  yet,  as  the  defendants  com- 
plained that  the  said  agreement  for  the  payment  of  interest  semi- 
annually  in  advance  was  illegal,  he  consented  to  reform  the 
original  contract  in  that  particular  ;  and  it  was  mutually  agreed, 
at  the  time  of  the  said  settlement  and  compromise,  that  the  said 
stipulation  in  the  said  first  mortgage  and  bonds  should  be  re- 
scinded and  waived,  and  that  any  excess  of  interest  which  the 
complainant  had  received,  on  the  said  original  contract  and 
mortgage,  beyond  the  rate  of  6  percent.,  should  be  deducted  and 
allowed  for  in  ascertaining  the  amount  for  which  the  new  mort- 
gage and  bond  were  to  be  given ;  and  that  a  calculation  was 
made  accordingly  by  the  said  Stryker,  and  the. excess  of  interest 
which  it  was  alleged  had  been  received,  in  consequence  of  the 
said  stipulation  for  the  payment  of  interest  in  advance,  was  de- 
ducted and  allowed  for  to  the  company;  and  that  no  usurious 
interest  on  the  original  contract  or  mortgage  was  included  in 
the  said  second  mortgage. 

The  complainant  insists  that,  if  there  was  anything  objec- 
tionable in  the  original1  contract  and  mortgage,  yet,  as  that  was 
one  of  the  matters  in  difference  between  the  complainant  and  the 
company,  and  one  of  the  errors  and  mistakes  complained  of  by 
the  company,  and  was  corrected  and  allowed  for  by  mutual 
consent  and  agreement,  before  the  giving  of  said  second  mort- 
gage, and  no  usurious  interest  was  included  therein,  the  said 
second  mortgage  is  entirely  free  from  the  objection  of  usury. 

That  the  said  Stryker,  ever  since  the  organization  of  the  com- 
pany, has  acted  as  their  authorized  agent  in  transacting  its  busi- 
ness and  in  entering  into  contracts  for  said  company  ;  and  that 
his  acts  as  such  agent  are  binding  on  the  company  ;  and  that  the 
said  Stryker,  Nevius,  Green,  and  Thompson,  for  a  long  time, 
both  before  and  after  the  passing  of  said  resolution,  claimed  to 
be,  and  acted  as  directors,  as  by  the  book  of  minutes  of  the 
board  will  appear ;  and  that  they  were  assembled  in  the  usual 
way  in  which  the  said  board  have  been  accustomed  to  assemble  ; 
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and,  therefore,  as  directors  de  facto,  their  acts,  being  done 
under  color  of  right,  are  binding  on  said  corporation,  and  can- 
not be  vacated  for  irregularity  in  the  election  of  some  of  them, 
or  for  any  want  of  formality  in  the  assembling  of  the  board,  if 
any  such  irregularity  or  informality  existed,  of  which  the  com- 
plainant had  no  knowledge  or  notice,  and  which  he  does  not  ad- 
mit; that  the  proceedings  of  the  said  board  in  passing  said  reso- 
lution, and  the  validity  of  said  second  mortgage,  were  acqui- 
esced in  for  years  by  the  company,  and  until  the  complainant 
could  no  longer  be  put  off  by  promises,  &c.,  when  a  change  of 
president  and  directors  was  contrived,  as  a  plan  to  defraud  the 
complainant  out  of  his  debt;  and  the  complainant  insists,  that 
if  the  said  second  mortgage  shall  be  deemed  void  on  any  such 
pretences  as  last  aforesaid,  the  first  mortgage  ought  to  be  con- 
sidered in  force,  as  having  been  obtained  from  the  complainant 
and  wrongfully  canceled,  either  by  fraud  or  mistake. 

This  bill  prays  that  the  said  company  and  Peter  I.  Stryker. 
may  answer,  &c.,  and  that  the  said  Stryker,  who  is  made  a  party 
to  this  bill  for  the  purpose  of  discovery,  may  further  set  forth 
and  discover  whether  he  was  not,  in  December,  1836,  president 
of  said  company,  and  when  he  was  first  appointed  president,  and 
when  he  ceased  to  be  such,  &c.,  and  whether  he  did  not  act  in 
behalf  of  said  company  in  making  said  settlement  and  compro- 
mise, and  whether  he  was  not  assisted  therein  by  Jas.  S.  Green, 
the  counsel  of  the  company  in  that  business,  &c.,  and  whether 
the  said  certificate  did  not  state  the  existence  of  the  said  second 
mortgage  as  an  encumbrance,  and  whether  the  said  certificate 
was  not  produced  to  the  board  of  directors,  and  when  and  how 
often,  and  what  they  ordered  to  be  done  with  it,  and  that  the 
f>aid  company  may  be  decreed  to  pay  said  second  mortgage,  or,  if 
it  shall  appear  that  the  said  second  mortgage  is  invalid,  the  said 
first  mortgage  may  be  decreed  to  be  in  force,  and  to  have  been 
obtained  and  canceled  by  fraud  or  mistake,  and  that  the  com- 
pany may  be  decreed  to  pay  the  same. 

Stryker's  answer  to  this  bill  was  filed  in  June,  1842.  In  it, 
after  admitting  that  the  complainants  are  possessed  of  said  sec- 
ond mortgage,  he  admits  that  about  August  12th,  1830,  an  agree- 
ment was  entered  into  between  him  and  Stephen  Hoyt,  acting  for 
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himself,  and  representing  himself  as  acting  for  the  complainant 
and  Nevius  and  Townsend,  whereby  the  said  Hoyts  and  Nevius 
and  Townsend  agreed  to  sell  to  him,  Stryker,  all  their  interest 
in  the  stock  of  the  Bridge  water  Copper  Mining  Company,  for 
$80,000 ;  and  he  agreed  to  buy  the  same  at  that  sura,  and  to 
pay  $15,000  on  the  15th  September,  then  next,  and  the  residue 
in  five  years,  with  interest,  payable  half  yearly,  in  advance;  the 
principal  of  which  to  be  satisfactorily  secured,  as  will  appear  by 
a  certain  article  of  agreement  in  writing  between  said  parties. 

That,  by  a  subsequent  agreement,  also  in  writing,  and  which 
was  made  a  part  of  the  original  agreement,  it  was  agreed  that 
the  said  sum  should  be  paid  in  four  equal  annual  payments,  in- 
stead of  five,  and  that  the  interest  thereon  should  be  paid  semi- 
annually,  in  advance. 

That,  in  compliance,  &c.,  he,  on  the  15th  September,  1830, 
gave  to  Stephen  Hoyt,  acting  for  himself  and  his  associates,  a 
bond  executed  by  him  and  one  Henry  Vanderveer,  for  $15,000, 
payable  September  15th,  1831,  in  part  fulfillment,  &c. ;  and  that 
at  or  about  the  same  time,  in  further  compliance,  &c.,  he  gave 
his  own  note  for  $65,000. 

That  it  was  agreed  by  and  between  the  said  parties,  at  the 
time  of  making  the  said  agreement,  that  not  only  the  stock  of  the 
Hoyts  and  Nevius  and  Townsend  should  be  transferred,  but  that 
the  possession  of  the  mines  and  real  estate  of  the  said  company, 
of  which  the  said  Goold  Hoyt  was  president,  should  be  delivered 
up  to  him,  Stryker,  so  that  he  might  have  the  benefit  of  his  pur- 
chase. 

That  said  G.  Hoyt  and  his  said  associates  put  off  the  consum- 
mation of  the  contract,  on  their  part,  till  about  October  llth, 
1830;  and  that  between  said  September  15th  and  October  llth, 
1830,  the  said  G.  Hoyt  and  his  said  associates,  or  some  or  one 
of  them,  surrendered  all  their  possession  and  right  of  possession 
of  said  mines  and  property  to  a  third  person,  thereby  disabling 
themselves  from  honestly  and  fairly  executing  their  said  con- 
tract; that  he  had  no  knowledge  of  said  surrender  ;  that  he  re- 
lied implicitly  that  said  Hoy  t,  &c.,  would  fairly  carry  out  the  said 
agreement,  and  thus  enable  him  to  carry  on  the  mining  opera- 
tions, either  by  himself  or  by  others,  which  was  his  object  and 
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intention  at  the  time  of  entering  into  the  said  contract. 

That  the  possession  of  said  mines  and  real  estate  has  not  been 
delivered  to  him,  or  to  any  other  person  in  his  behalf,  or  for  his- 
use  and  benefit,  according  to  the  understanding  of  him,  said 
Stryker,  and  the  true  construction  and  intent  of  the  said  agree- 
ment ;  but  the  mines  and  real  estate  were  delivered  into  the  hands 
of  another  person,  in  consequence  of  which  and  by  whom,  he 
was  deprived  of  that  control  of  the  property  which  he  expected 
to  enjoy  and  ought  to  have  had.  . 

That,  about  this  time,  a  negotiation  for  a  loan  was  had  and 
carried  on  between  the  Bridgewater  Copper  Mining  Company  and 
the  said  G.  Hoyt,  the  particulars  of  which  he  cannot  state  from 
memory,  but  for  which  he  refers  to  the  minutes  of  said  com- 
pany as  referred  to  by  complainant.  That  the  company  agreed  to 
give  said  G.  Hoyt  four  bonds,  for  $16,250  each,  payable  on  the 
15th  of  September,  1832,  and  on  the  same  day  in  each  of  the 
three  succeeding  years,  with  lawful  interest  from  October  llth, 
1830,  payable  half  yearly  in  advance,  secured  by  a  mortgage  on 
the  mines  and  property  of  the  said  company,  and  thereupon  to 
take  up  and  receive  the  said  note  for  $65,000  so  given  by  this 
defendant  on  his  contract  above  set  forth  ;  and  thereupon,  on 
the  llth  October,  1830,  the  company  executed  such  bonds  and 
mortgage  to  said  G.  Hoyt,  and  the  said  note  was  thereupon  de- 
livered over  to  the  said  company  ;  and  that  these  are  the  bonds 
and  mortgage  described  in  the  complainant's  bill  as  having  been 
given  and  received  for  the  balance  of  the  purchase  of  said  prop- 
erty. ! 

And  the  defendant  submits  that  the  said  bonds  and  mortgage, 
whether  founded  on  an  agreement  for  a  loan,  or  given  in  part  for 
the  purchase  money  of  the  said  property,  being  founded  on  a  cor- 
rupt and  usurious  agreement,  to  take  from  him  more  than  legal 
interest,  were  void.  That  in  pursuance  of  such  agreement,  the 
said  G.  Hoyt  actually  received  $1950,  one-half  year's  interest, 
in  advance,  on  said  $65,000. 

He  admits  that  the  answer  of  the  company  to  the  complain- 
ant's foreclosure  bill  on  this  $65,000  mortgage,  was  signed  by 
him  as  president  of  the  company,  and  he  presumes  he  made  the.- 
usual  affidavit  that  he  was  president. 

VOL.  ii.  B 
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That,  about  the  same  time,  the  said  G.  Hoyt  sued  him  and 
Vandcrveer  on  the  said  bond  for  $15,000,  in  the  Supreme  Court, 
and  also  brought  an  ejectment,  in  said  court,  against  Augustus 
F.  Camruan  and  others,  to  recover  possession  of  said  mortgaged 
premises. 

That  to  the  foreclosure  suit  the  company  set  up  usury  as  a 
defence. 

That  the  same  defence  was  set  up  in  the  said  suit  on  the  said 
$15,000  bond. 

That  the  said  suits  remained  a  long  time  pending,  till,  at  length, 
the  said  G.  Hoyt  agreed  to  abandon  and  discontinue  all  the  said 
suits,  on  condition  that  the  costs  thereof  should  be  paid;  and, 
thereupon,  he,  the  defendant,  paid  to  the  attorney  and  solicitor 
of  said  G.  Hoyt  $150,  the  costs  agreed  to  be  paid  on  the  discon- 
tinuance of  the  said  causes. 

That,  shortly  after,  to  his  surprise,  he,  the  said  Vanderveer, 
was  sued  on  said  bond  for  $15,000,  in  the  Circuit  Court  of  the 
United  States,  and  that  he  employed  an  attorney  to  make  the 
same  defence  as  had  been  made  in  the  former  suit ;  that,  the  plea 
was  prepared  and  filed,  but  owing  to  some  misapprehension  of 
his  attorney  as  to  the  practice  of  that  court,  the  plea  was  not 
filed  in  season,  and  judgment  by  default  was  entered,  and  execu- 
tion issued  and  placed  in  the  hands  of  the  marshal,  and  by  him 
levied  on  the  property  of  this  defendant. 

That  application  was  made  at  the  next  stated  term  of  said 
court  to  open  the  said  judgment  and  permit  the  defendants  to 
plead,  or  that  the  plea  they  had  filed  should  be  received. 

That  the  court  did  not  grant  the  said  application,  but  doubted 

.and  took  time  to  advise.     That  this  defendant,  alarmed,  &c., 

vwas  advised,  by  way  of  relief,  to  submit  to  these  terms,  to  wit, 

:that  the  execution  should  be  withdrawn,  and  one  year's  indul- 

.gence  given  to  him.  on  condition  that  he  would  withdraw  the  plea 

of  usury,  and  cause  a  new  mortgage  to  be  given  for  the  said 

Bum  of  $65,000,  and   the  interest  thereon,  in  place  of  the  said 

mortgage  for  that  sum  given  in  October,  1830. 

That  he  reluctantly  complied  with  this  advice.  That  the  com- 
plainant .thereby  escaped  a  legal  defence,  and  this  defendant  was 
placed  in  .his  power,  with  a  judgment  against  him  for  $15,000, 
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for  which  he  had  received  no  just  or  valuable  consideration,  such 
as  he  had  reason  to  expect  when  the  said  bond  was  given. 

That  some  time  after  the  expiration  of  the  said  year,  the  said 
G.  Hoyt,  on  scire  facias,  obtained  and  issued  execution  on  the 
said  judgment,  and  the  property  of  this  defendant  was  sold  un- 
der the  said  execution. 

That  it  was  under  the  pressure  of  this  judgment  that  the 
compromise  set  forth  in  complainant's  bill  took  place. 

That  the  complainant,  feeling  he  had  power  over  this  defend- 
ant, who  was  then  president  of  the  said  company,  (a  mere  nom- 
inal office,  there  being  no  business  carried  on  by  the  company,) 
pressed  to  obtain  a  new  mortgage  at  the  hands  of  the  company, 
in  place  of  the  old  one  which  he  knew  was  usurious  and  void. 

He  admits  that  the  said  second  mortgage  was  executed  by 
him,  as  president  of«the  board  of  directors  of  said  company, 
and  under  the  corporate  seal  of  said  company;  but  he  denies 
that  he  was,  at  the  time,  acting  as  the  agent  of  the  company, 
any  further  than  such  agency  may  be  implied  from  his  acting  on 
that  occasion  as  president  of  the  board,  or  that  he  had  any  spe- 
cial authority  for  that  purpose. 

That,  satisfied  as  he  was,  he  acted,  probably,  without  due  con- 
sideration in  the  matter,  and  intended  faithfully  to  carry  out  his 
agreement,  and  supposed  that  the  company  would  ratify  the  act. 

That,  withqut  access  to  the  minutes  of  the  board,  he  cannot 
state  when  the  last  election  for  directors,  prior  to  the  giving  the 
last  bond  and  mortgage,  took  place,  but  remembers  that  from 
about  October,  1830,  no  "mining  was  done  by  the  company. 
Annual  elections  were  not  regularly  held  according  to  the  char- 
ter, and  there  was  little  or  no  business  to  be  done,  the  company 
not  being  in  possession  of  the  mining  premises. 

That  on  or  about  December,  1836,  this  defendant  and  J.  S. 
Nevius,  J.  S.  Green,  and  William  Thompson,  all  of  whom  this 
defendant  believes  had  been  elected  directors  of  the  company  at 
some  previous  time,  but  when,  he  cannot  say  from  recollection, 
met  in  New  Brunswick,  and  the  resolution  set  forth  in  complain- 
ant's bill  was  then  and  there  passed  and  adopted. 

That  the  meeting  was  informal  and  irregular  ;  the  notice  re- 
quired by  the  charter  and  by-laws  not  having  been  given,  and  the 
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directors  who  were  absent  not  having  been  iu  any  way  notiBe'd 
of  the  meeting. 

That  the  said  G.  Hoyt  was  present,  either  personally  or  by 
the  agency  of  his  son,  and  must  have  known  from  the  c'ircu in- 
stances, as  this  defendant  supposes,  that  the  said  meeting  was 
not  convened  according  to  the  charter  and  by-laws. 

That  he  does  not  know  whether  said  Green  or  Nevius  was  a 
stockholder  at  the  time.  He  believes  that  said  Green  had  met 
with  the  board  on  one  former  occasion,  but  thinks  said  Nevius 
never  had. 

That  he  don't  recollect  any  previous  instance  in  which  busi- 
ness was  transacted  by  the  board  in  such  an  irregular  way,  and 
denies  that  it  was  usual  for  the  board  to  assemble  in  this  irregu- 
lar way  for  business ;  and  that  it  was  done  so  at  this  time  owing, 
principally,  if  not  entirely,  to  the  urgency  of  the  complainant 
to  have  the  mortgage  given  and  the  convenience  of  getting  said 
Nevius,  Green  and  Thompson  together,  at  that  time,  at  New 
Brunswick,  it  being  court  time  there. 

That  he  don't  recollect  of  any  deductions  being  then  made, 
except  for  payments  and  for  excess  of  interest;  yet  it  is  possi- 
ble other  deductions  may  have  been  made,  but  what  they  were 
he  does  not  remember,  and  cannot  state.  His  impression  is  that 
the  said  mortgage  was  given  as  a  substitute  for  the  first,  deduct- 
ing the  payments  and  excess  of  interest. 

That  he  was  elected  president  of  the  company  in  1830,  and 
again  in  1838.  That  he  ceased  to  be  president  the  following 
year,  and  is  now  a  director. 

That  in  1830  he  usually  attended  the  meetings  of  the  board, 
which  were  few,  but  he  took  little  part  in  their  business,  as  the 
company  had  not  possession  of  the  said  mines  or  mining  prem- 
ises at  that  time,  or  at  any  other  time  previous  to  the  new  or- 
ganization of  the  board  in  1838. 

That  the  charge  in  complainant's  bill  that  this  defendant,  ever 
since  the  first  organization  of  the  board,  has  acted  as  the  author- 
ized agent  of  the  company  in  the  management  of  its  affairs  and 
the  making  of  contracts,  is  not  true. 

That,  though  this  defendant  owned  considerable  stock  in-  the 
company,  he  does  not  recollect  of  any  agency  in  which  he  was 
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employed  by  the  company  or  under  its  authority  previous  to 
1838. 

That  he,  as  president  of  the  company,  caused  the  said  first 
mortgage  to  be  canceled  of  record,  and  that  a  certificate  was 
thereupon  procured  from  the  county  clerk  that  there  were  no 
other  mortgages  on  the  said  mining  property  but  the  said  mort- 
gage of  1836,  and  such  certificate  may  have  been  used  in  Eu- 
rope and  in  this  country,  to  enable  the  company  to  procure  a 
loan  or  sell  the  property  ;  but  whether  the  said  company  have, 
from  time  to  time,  or  at  any  time,  recognized  the  validity  of  said 
mortgage,  or  have  applied  to  the  complainant  not  to  put  the  same 
in  suit,  and  have  thereby  obtained  time,  he  has  no  personal 
knowledge,  and  therefore  leaves  the  complainant  to  his  proofs. 

That,  by  the  resolution  set  out  in  the  complainant's  bill,  the 
said  second  mortgage  was  to  be  delivered  to  the  complainant  on 
canceling  the  said  first  mortgage  and  bond;  yet,  though  the 
second  mortgage  was  delivered  to  the  complainant  soon  after  it 
was  registered,  the  complainant  neglected  and  refused  to  deliver 
up  the  first  mortgage  and  bond  for  a  long  time,  and,  as  he  be- 
lieves, for  18  months,  during  which  time  both  appeared  as  en- 
cumbrances, to  the  great  detriment  of  the  company. 

That  he  has  no  knowledge  of  any  device  to  change  the  presi- 
dent and  directors  of  the  company  to  cheat  and  defraud  the  com- 
plainant out  of  a  just  and  honest  debt ;  the  change  of  officers 
was  a  natural  consequence,  as  he  supposes,  of  a  change  in  the 
ownership  of  stock  which  took  place  prior  to  the  organization 
of  the  board  in  1838. 

Replications  were  filed,  and  testimony  was  taken. 

B.  Williamson,  for  the  complainant.  He  cited  Saxton's  Ch. 
641,  550;  1  Ho/.  Ch.  Pr.  553;  3  Paige  407;  1  76.  430,  3  ; 
Oo.  EL  25,  104;- 4  John.  Ch.  Rep.  332;  8  Wheat.  354;  3 
Peters  40,  2 ;  2  Cowen  664,  678,  704,  763;  15  John.  Rep. 
168  ;  4  Wend.  655  ;  4  Yotes  220,  3  ;  9  Mass.  Rep.  49  ;  3  Bos. 
and  Put.  158;  Oo.  /.  26  ;  2  Pen.  Rep.  908;  1  Haht.  Rep. 
116  ;  8  John.  Rep.  85  ;  4  Tenn.  Rep.  613 ;  3  Cowen  284,  290 ; 
Cooper's  Ch.  231;  3  Eng.  Com.  Law  Rep.  109;  Corrnjn  on 
Usury  36,  95. 
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P.  D.  Vroom,  for  the  defendants.  He  cited  Angeli  &  Ames 
on  Corp.  278,  §  5 ;  76.  76  ;  Comyn  on  Usury  183,  4,  190;  Oo. 
EL  20. 

THE  CHANCELLOR.  On  the  12th  August,  1830,  an  agree- 
ment was  made  between  G.  Hoyt,  Stephen  Hoyt  and  Nevius  and 
Townsend,  of  the  one  part,  and  Peter  I.  Stryker,  of  the  other 
part,  to  be  completed  on  or  before  15th  September,  then  next,  by 
which  the  parties  of  the  first  part  agreed  to  sell  to  said  Stryker 
all  their  interest  in  the  stock  of  "  The  Bridgewater  Copper  Min- 
ing Company,"  for  $80,000,  and  the  said  Stryker  agreed  to 
buy  the  same  at  that  price,  and  to  pay  $15,000  thereof  on  or 
before  the  said  15th  September,  the  residue,  $65,000,  to  be  paid 
in  five  years  from  that  date,  with  interest  on  the  same,  payable 
half-yearly,  in  advance;  the  payment  of  the  principal  to  be  sat- 
isfactorily secured,  either  by  a  mortgage  on  the  real  estate  of  the 
said  company,  if  that  can  legally  be  done,  or  in  some  other  sat- 
isfactory manner.  And  the  said  Stryker  agreed  that  he  would, 
oil  or  before  the  said  15th  September,  agree  with  them  that  in 
case  the  said  interest  on  the  said  $65,000  should  not  be  paid 
when  it  should  become  payable  as  above  mentioned,  or  within 
one  month  thereafter,  he,  the  said  Stryker,  would  give  up  to 
them,  on  demand,  quiet  possession  of  all  the  property,  real  and 
personal,  belonging  to  the  said  company,  and  reconvey  to  them 
ail  their  interest  in  the  stock  of  the  company,  in  full  discharge 
and  satisfaction  of  the  said  $65,000;  and  that  said  Stryker  was 
not  to  be  held  personally  responsible,  in  his  private  property, 
for  the  said  sum  of  $65,000;  that  on  said  Stryker's  paying  the 
fcaid  $15,000,  and  executing  the  said  mortgage,  or  giving  other 
satisfactory  security,  the  said  Hoyts  and  Nevius  and  Townsend 
would  convey  to  him,  by  a  transfer  on  the  books  of  the  said  com- 
pany, or  otherwise,  all  their  interest  in  the  stock  of  said  compa- 
ny; that  if  the  said  $15,000  should  not  be  paid  on  or  before  the 
said  15th  September,  the  payment  thereof  should  be  satisfacto- 
rily secured,  and  that  no  stock  was  to  be  transferred  till  the  same 
was  paid  ;  and  that  the  said  $65,000  was  to  be  paid  in  four 
equal  yearly  payments,  on  the  15th  September,  in  the  years  1832, 
1833,  1834  and  1835,  respectively. 
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At  the  foot  of  this  agreement  appears,  of  (he  date  of  Septem- 
ber 15th,  1830,  a  receipt  as  follows:  Received  on  the  within 
agreement,  a  bond  executed  by  P.  I.  Stryker  and  Henry  Van- 
derveer,  of  this  date,  for  the  within  mentioned  sum  of  $15,000, 
payable  September  15th,  1831,  in  part  fulfillment  of  the  within- 
mentioned  agreement. 

A  special  meeting,  called  by  order  of  the  president,  was  held 
October  10th,  1830  ;  present,  G.  Hoyt,  Townsend,  Hardenburgh 
and  S.  Hoyt.  The  president  presented  the  resignation  of  »f.  I. 
Hoyt  as  a  director,  which  was  accepted,  and  T.  A.  Hartwell  was 
elected  by  the  board  to  fill  the  vacancy.  Mr.  Townsend  pre- 
sented the  resignation  of  Mr.  Nevius,  which  was  accepted,  and 
Peter  I.  Stryker  was  elected  by  the  board  to  fill  the  vacancy. 
G.  Hoyt  tendered  his  resignation  as  a  director,  which  was  ac- 
cepted, and  P.  I.  Stryker  was  then  elected  president  of  tho 
board,  and  George  Wood  was  elected  a  director  in  the  place  of 
G.  Hoyt.  Mr.  Townsend  then  offered  his  resignation  as  a  di- 
rector, which  was  accepted.  It  was  then  resolved  that  the  com- 
pany consider  it  expedient  "  to  raise  funds  on  bond  and  mort- 
gage, to  put  the  works  in  operation,  and  carry  on  the  same;"  and 
a  committee  was  appointed  "  to  endeavor  to  effect  a  loan  for  tha*" 
purpose,  and  report  to  the  board  forthwith  ;"  and  the  minutes 
say  the  committee  retired,  and  soon  returned  and  reported  "that 
they  can  effect  a  loan  for  that  purpose  by  taking  a  note  of  P.  I. 
Stryker,  payable  on  demand,  with  interest,  for  $65,000,  and  re- 
commend that  the  company  receive  the  same  as  cash,  and  exe- 
cute to  Goold  Hoyt  the  company's  bonds  and  mortgage  for  that 
sum,  payable  in  four  equal  payments;  one  quarter  part  thereof 
on  the  llth  October  in  the  several  years  of  1832,  3,  4  and  5." 
The  board  accepted  the  report,  and  ordered  the  bonds  and  mort- 
gage to  be  executed  accordingly.  They  then  elected  William 
Thompson  a  director,  in  the  place  of  E.  Townsend,  who  had  re- 
signed, as  before  stated.  Stephen  Hoyt  then  resigned  as  secre- 
tary, and  William  Thompson  was  elected  secretary.  It  was  then 
resolved  that  Stephen  Hoyt  (the  late  secretary)  give  an  order  on 
Jeremiah  Parsell  to  deliver  into  the  possession  of  the  new  secre- 
tary of  the  company  all  the  property  in  his  possession  belonging 
to  the  company ;  and  that  he  deliver  to  the  secretary  all  tho 
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books  and  papers  belonging  to  the  said  company. 

There  is  endorsed  on  the  agreement  before  set  forth,  of  the 
date  of  October  llth,  1830,  a  writing  signed  by  G.  Hoyt,  by 
which  lie  acknowledges  to  have  received  from  the  said  company 
their  bonds  and  mortgage  for  $65,000,  and  the  bond  mentioned 
in  said  agreement  for  $15,000,  in  full  of  P.  I.  Stryker's  note 
for  $65,000,  and  also  in  full  satisfaction  and  discharge  of  P.  I. 
Stryker  from  all  the  stipulations  and  conditions  of  the  said 
agreement. 

At  a  meeting  of  the  board,  held  the  first  Tuesday  of  July, 
1831 — present,  Stryker,  Camman,  Green,  Gaston  and  Thomp- 
son— it  was  resolved,  "  That  the  promissory  note  given  by  Peter 
I.  Stryker  to  the  company  be  given  up  to  him." 

At  a  meeting  of  the  board,  on  the  13th  December,  1836,  a 
preamble  and  resolution  were  adopted,  stating  that  a  compromise 
and  settlement  between  G.  Hoyt  and  the  board  had  been  made, 
and  that  after  correcting  all  errors,  and  crediting  all  payments, 
and  making  such  deductions  "as  the  company  claim  a  right  to 
have  made,  on  account  of  the  purchase  for  which  this  company 
heretofore  gave  their  bonds  and  mortgage  on  their  real  estate, 
lands  and  property,  there  is  legally  due  and  owing  him  from 
this  company,  $86,378,  for  and  on  account  of  said  purchase,  and 
to  secure  the  payment  of  which  sum,  with  interest,  this  com- 
pany have  agreed  to  give  their  bond  and  mortgage;"  and  re- 
solving that  a  bond  and  mortgage  be  given  by  the  company  to 
said  Hoyt,  accordingly,  payable  in  two  years  from  December 
15th,  1836,  with  interest  half  yearly,  and  that  the  president  be 
authorized  to  sign  and  execute  the  same  under  the  corporate  seal 
of  the  company,  on  the  lands  and  property  theretofore  mortgaged 
to  said  Hoyt ;  and  that  after  the  said  mortgage  shall  be  recorded, 
the  said  bond  and  mortgage  be  delivered  to  said  Hoyt,  or  his 
attorney,  on  the  cancellation  of  the  said  former  mortgage,  and 
the  bonds  accompanying  the  same. 

At  a  meeting  held  on  the  20th  February,  1838,  a  supplement 
to  the  charter  was  passed,  authorizing  the  company  to  increase 
their  capital  stock  in  any  sum  not  exceeding  $500,000 ;  and  that 
any  stockholder  may  be  eligible  as  director  ;  that  a  share  shall 
be  $50  instead  of  $500  ;  and  that  the  number  of  shares  shall  be' 
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increased  in  the  same  proportion  as  the  amount  of  a  share  there- 
in is  lessened  by  the  supplement. 

At  a  meeting  held  October  16th,  1838,  it  was,  among  other 
things,  resolved  that  "Professor  Pattison  and  J.  W.  Odenheim 
(directors)  be  a  committee  to  negotiate  with  Goold  Hoyt  respect- 
ing the  claim  he  professes  to  have  on  the  company's  mines,  and 
a  certain  bond  given  by  P.  I.  Stryker  and  Henry  Vanderveer, 
for  $15,000,  to  said  Hoyt,  as  part  of  the  consideration  of  said 
mines ;  and  the  said  committee  are  instructed  to  obtain,  as  far 
as  may  be,  such  indulgence  in  the  payment  of  the  above  sums  as 
the  convenience  of  the  company  seems  to  require. 

From  this  history,  it  is  manifest  that  the  transaction  out  of 
which  the  first  mortgage  arose,  was  not  a  loan,  but  a  contract 
of  sale  and  purchase;  and  one  of  the  terms  of  the  contract  vras, 
that  the  interest  should  be  paid  half  yearly,  in  advance.  Is 
this  usury  ? 

I  am  not  aware  that  this  question  has  ever  been  presented  to 
our  courts,  and  I  have  found  no  case  in  which  the  distinct  ques- 
tion has  ever  been  decided.  It  is  settled  that  banks,  in  loaning 
money,  may  take  interest  in  advance,  on  discounting  notes  in 
their  usual  course  of  business;  and  it  is  held  in  New  York  and 
Massachusetts  that  this  may  be  done  by  others,  as  well  as  banks, 
on  negotiable  paper,  unless  the  time  it  has  to  run  is  so  long  as 
to  afford  a  presumption  that  usury  was  intended. 

lu  the  case  of  Marsh  v.  Martindale,  3  Bos.  &  Pul.  158,  a 
bill  at  three  years  was  discounted,  and  the  interest  for  the  whole 
period  was  taken  in  advance,  or  discounted. 

In  delivering  the  opinion  of  the  court  in  that  case,  Lord 
Alvanley  says  :  "  It  was  contended  (by  counsel)  that  the  trans- 
action was,  to  all  intents,  a  purchase  of  an  annuity;  and  this  was 
certainly  the  strongest  ground  the  plaintiff  could  take,  for  it  has 
been  determined,  in  all  the  cases  on  the  subject,  that  a  purchase 
of  an  annuity,  however  exorbitant  the  terms  may  be,  can  never 
amount  to  usury.  But  if  the  transaction  respecting  the  annuity 
be  only  a  cover  for  the  advancement  of  money  by  way  of  loan, 
it  will  not  prevent  the  securities  from  being  void."  In  that  case, 
his  lordship  said  there  was  no  idea  between  the  parties  of  any- 
thing but  a  loan  of  money,  and  that  it  was  impossible  to  wink 
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so  hard  as  not  to  see  what  the  real  transaction  was. 

In  the  case  in  hand,  there  is  no  room  for  the  idea  of  a  loan 
of  money.  The  bonds  and  mortgage  were  given  in  fulfillment 
of  a  prior  written  agreement  for  the  sale  and  purchase  of  prop- 
erty, at  a  price  stipulated,  to  be  paid,  with  interest,  in  a  stipu- 
lated manner. 

If  the  interest  for  the  whole  time  these  bonds  had  to  run,  wa9 
to  have  been  paid  in  advance,  perhaps  the  court  might  consider 
that  the  parties  made  the  transaction  the  subject  or  occasion  of  a 
contract  between  them  for  the  loan  or  forbearance  of  money  at 
an  usurious  rate  of  interest.  But  the  contract  was,  that  the 
interest  should  be  paid  half  yearly,  in  advance.  To  constitute 
usury,  there  must  be  an  unlawful  or  corrupt  intent.  7  Johns. 
Ch.  R.11-,  2  Call.  110;  1  Beat.  287,  289. 

I  am  of  opinion  that  the  transaction  furnishes  no  sufficient 
evidence  of  such  intent.  It  is  hardly  possible  to  suppose  that 
the  seller  thought  the  contract  was  tainted  with  a  vice  which 
would  subject  him  to  the  loss  of  his  whole  property. 

I  am  unwilling,  therefore,  to  say  that  the  first  mortgage  was 
void.  But,  if  I  could  think  it  was,  it  strikes  me  it  would  be 
peculiarly  a  case  for  the  application  of  the  doctrine  that  such  a 
contract  may,  by  subsequent  agreement  of  the  parties,  be  freed 
from  the  vice.  10  Wheat  367. 

The  second  mortgage  given  in  this  case  was,  I  think,  recog- 
nized and  sanctioned  by  the  board  of  directors  after  it  had  been 
given.  The  old  mortgage  was  procured  from  Hoyt,  and  can- 
celed ;  a  certificate  was  obtained  from  the  clerk  of  the  county, 
for  the  purposes  of  the  company,  after  the  cancellation  of  the  first 
mortgage,  to  show  that  no  other  mortgage  existed  on  the  prop- 
erty of  the  company  except  the  second  mortgage,  and,  in  Octo- 
ber, 1838,  a  committee  was  appointed  by  the  board  to  negotiate 
with  Hoyt,  and  obtain  such  indulgence  in  the  payment  of  his 
claims  as  the  convenience  of  the  company  seemed  to  require  This 
makes  it  unnecessary  for  me  to  examine  several  questions  debated 
at  the  bar,  touching  the  validity  of  the  second  mortgage. 

One  objection  to  it  was,  that  one  of  the  four  directors  by  whom 
it  was  ordered  to  be  given,  was  not  a  stockholder.  The  original 
charter  does  not  say  that  the  directors  shall  be  stockholders ;  and 
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if  none  but  stockholders  could  be  directors,  the  company  was  not 
originally  lawfully  organized,  inasmuch  as  two  persons  took  the 
whole  stock  and  proceeded  to  elect  seven  directors;  and  there  is 
nothing  in  the  cause  to  show  that  either  of  the  other  five  direc- 
tors elected  were  then  stockholders.  I  am  inclined  to  think 
'that,  under  the  original  charter,  it  was  not  necessary  that  direc- 
tors should  be  stockholders.  The  supplement  was  not  passed 
till  after  the  second  mortgage  was  given. 

The  next  objection  to  the  validity  of  the  second  mortgage  was, 
that  there  was  no  legal  meeting  of  the'board  at  the  time  it  was 
directed  to  be  given.  It  is  certainly  true  that  a  mere  accidental 
assembly  of  a  majority  of  persons  who  are  directors  of  a  com- 
pany does  not  make  a  board  ;  and  if  a  lawful  board  had  at  once 
repudiated  this  second  mortgage,  perhaps  the  best  ground  that 
could  have  been  taken  to  maintain  its  validity  would  have  been 
the  production  of  the  minutes  of  the  board,  to  show  that,  not- 
withstanding the  requirements  of  the  by-laws,  extra  meetings 
were  constantly  called  without  notice  to  all  the  directors.  It 
seems  to  have  been  the  uniform  practice  for  four  or  five  to  get 
together  on  the  call  of  the  president,  and  transact  important 
business. 

The  next  objection  taken  was,  that  no  election  for  directors 
had  been  held  for  several  years  before  the  giving  of  the  second 
mortgage.  The  charter  says  that  the  corporation  shall  not  be 
deemed  to  be  dissolved  in  consequence  of  an  omission  to  elect 
directors  at  the  time,  &c. ;  but  that  it  shall  be  lawful  to  hold 
such  election  on  such  other  day  as  shall  be  prescribed  by  the  by- 
laws and  ordinances  of  the  corporation. 

Does  the  power  to  transact  business  remain  in  the  old  board? 
If  so,  how  long?  The  books  are  not  entirely  agreed  on  this 
subject,  and,  from  the  view  I  have  taken  of  the  case,  it  is  not 
necessary  to  discuss  the  question. 

The  Chancellcr  intimated  that  in  this  case,  and  under  the  cir- 
cumstances attending  it,  it  would  be  inequitable  to  allow  the 
complainant  to  recover  more  than  the  $65,000,  and  interest 
thereon  from  the  date  of  the  first  mortgage,  deducting  any 
interest  that  may  have  been  paid. 

The  second  mortgage  was  taken  as  a  substitute  for  the  first, 
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and  with  a  view  of  relieving  it  from  an  objection  to  its  validity 
by  reason  of  its  requiring  the  interest  to  be  paid  half  yearly  in 
advance;  and  was  given,  no  doubt,  principally  for  the  purpose 
of  obtaining  the  two  years'  delay.  If  the  first  mortgage  was  void, 
the  complainant  would  have  lost  the  whole.  If  it  was  good, 
there  was  no  occasion  for  taking  a  second  mortgage;  and  if  the* 
complainant  could  have  been  assured  that  the  first  mortgage  would 
be  sustained,  he  would  not  have  thought  of  asking  a  new  one  in 
the  place  of  it.  Should  he,  then,  when  taking  a  new  mortgage, 
lo  relieve  his  first  mortgage  from  objection,  because  by  it  he  got 
the  trifling  advantage  of  the  use  of  a  half  year's  interest,  impose 
the  terms  or  condition  of  converting  the  whole  interest  then 
due,  twenty  odd  thousand  dollars,  into  principal?  I  can  hardly 
suppose  it  was  demanded  by  the  complainant.  It  is  more  prob- 
able that  the  new  mortgage  was  given  in  that  shape  without  re- 
flection, and  under  the  idea  that  it  could  be  paid  withiu  the  two 
years  mentioned  therein  for  its  payment. 

The  solicitor  and  counsel  for  the  complainant  consented  to 
take  a  decree  in  accordance  with  this  intimation. 

Decree  accordingly. 

AFFIRMED,  2  Hal  Ch.  625. 

CITED  in  Morrit  v.  Taylor,  8  C.  E.  Green  443. 
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HIRAM  HUTCHINSON  v.  PETER  C.  ONDERDONK. 

1.  R.  had,  during  the  continuance  of  a  partnership  between  H.  and  O.,  loaned' 
m'jney,  from  time  to  time,  to  the  firm,  for  which  he  charged  and  received 
the  interest;  and  had,  also,  from  time  to  time,  endorsed  notes  for  the  firm 
which  were  paid  by  the  firm.     On  the  dissolution  of  the  partnership,  the  set- 
tlement of  its  affairs  devolved  on  O.,  and  in  an  account  subsequently  presented 
by  him  to  II.,  he  claimed  an  allowance  of  $500  for  R.,  for  endorsing  for  the 
firm,  and  claimed  that  he  and  H.  had  agreed  to  make  the  said  allowance  to 
R.    There  being  no  satisfactory  proof  that  the  $500  had  actually  been  paid 
by  O.  to  R.,  the  court  refused  to  allow  it. 

2.  The  partner  on  whom,  upon  a  dissolution  of  the  partnership,  the  settle- 
ment of  its  affairs  devolved,  is  entitled  to  a  reasonable  compensation  for  hia 
eervices. 


The  bill  states  that  on  the  15th  December,  1835,  the  com- 
plainant and  defendant  entered  into  partnership  in  the  India 
rubber  manufacturing  business,  each  to  receive  half  the  net 
profits,  and  bear  half  the  losses. 

That  said  partnership  was  carried  on  until  June  18th,  1840, 
when,  by  indenture  between  them,  of  that  date,  it  was  agreed 
that  the  partnership  should  be  dissolved,  and  the  complainant, 
by  the  said  indenture,  granted  and  assigned  to  the  defendant  all 
the  machinery,  fixtures,  stock,  materials,  goods,  and  merchandise 
belonging  to  the  firm,  and  all  the  bills,  bonds,  notes,  book  ac- 
counts, and  writings  appertaining  thereto,  with  full  power  to 
said  defendant  to  sue  for  and  recover  said  claims  and  debts,  and 
give  acquittances  therefor,  and  to  sell  and  dispose  of  the  said 
goods  and  merchandise;  the  complainant  reserving  to  himself 
the  right  to  visit  the  factory,  inspect  the  books,  and  advise  and 
consult  in  the  settlement  of  the  concerns  of  the  partnership. 
And,  in  consideration  thereof,  the  defendant,  by  the  said  inden- 
ture, agreed  to  pay  off  and  discharge  the  debts  due  from  the  part- 
nership ;  to  pay  ofT  certain  individual  notes  of  the  complainant 
and  certain  rent  and  family  expenses  in  said  deed  specfied ;  and 
after  making  certain  necessary  and  proper  deductions  in  said 
deed  mentioned,  to  pay  over  to  the  complainant  the  one-half  of 
the  surplus  moneys  to  be  realized  out  of  the  effects  of  the  part- 
nership. And  it  was  thereby  further  agreed  that  the  defendant 


278  CASES  IN  CHANCERY. 

Hutchinson  v.  Onderdonk. 

should  continue  the  business  of  said  firm  on  his  own  account ; 
and  if,  at  any  time  during  the  months  of  January  and  February 
then  next,  the  complainant  should  conclude  to  take  and  carry 
on  the  said  business  for  himself,  then,  upon  signifying  his  inten- 
tion in  writing  to  that  effect,  the  said  indenture  provided  that 
the  defendant  should  fix  a  price  on  all  the  machinery,  fixtures, 
stock,  and  materials  he  might  then  have  on  hand,  which  he 
would  be  willing  to  give  or  receive  for  the  same;  and  that  it 
should  be  optional  with  the  complainant  to  buy  or  sell  out  the 
same  for  such  price. 

That,  notwithstanding  the  said  agreement  for  dissolution,  the 
complainant  and  defendant  continued  to  carry  on  the  said  busi- 
ness, in  New  Brunswick,  at  their  said  factory,  on  the  same  terms 
as  before,  except  that  the  business  was  carried  on  in  the  name  of 
the  defendant,  and  for  that  purpose  a  new  set  of  books  was  pro- 
vided by  him,  and  the  entries  therein  were  made  in  the  name  of 
the  defendant,  but  upon  the  joint  account  of  himself  and  the  com- 
plainant, in  all  matters  wherein  they  were  jointly  interested  in 
carrying  on  the  business  aforesaid,  until  December  24th,  1840, 
when  the  partnership  was  finally  dissolved  by  mutual  agreement. 

That  011  said  final  dissolution  the  complainant  became  the 
purchaser  of  all  the  right,  title,  and  interest  of  the  defendant  in 
and  to  the  machinery,  stock,  fixtures,  materials,  goods  and  mer- 
chandise then  belonging  to  the  partnership,  for  a  price  named 
by  the  defendant  in  the  mode  specified  in  the  indenture  above 
mentioned,  which  price  was  duly  paid  to  the  defendant,  and  the 
complainant  then  took  sole  possession  of  the  said  stock,  &c.,  and 
of  the  said  factory,  and  thenceforward  carried  on  the  said  busi- 
ness, without  being  in  any  wise  connected  therein  with  the  de- 
fendant. 

That,  on  the  said  final  dissolution,  an  inventory  was  made  of 
the  claims  and  demands  of  the  partnership,  including  bills, 
notes,  book  accounts,  &c.,  intended  to  embrace  all  the  claims, 
demands,  &c.,  of  the  partnership,  as  well  those  contained  in 
the  books  kept  in  the  name  of  the  defendant  as  those  contained 
in  the  first  set  of  books  of  the  partnership;  a  copy  of  which 
inventory  is  annexed  to  the  bill. 

That  the  said  claims  and  demands,  book  accounts,  &c.,  in  said 
inventory  contained,  and  all  other  claims  and  demands  of  the 
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partnership,  together  with  all  the  books,  vouchers,  and  other 
papers  relating  thereto,  were  taken  and  received  by  the  defendant 
for  the  joint  benefit  of  him  and  the  complainant ;  the  defendant, 
upon  receiving  the  same,  undertaking  and  agreeing  with  the  com- 
plainant to  collect  the  same,  and  appropriate  the  proceeds  iu. 
payment  of  the  debts  of  the  firm,  and  the  surplus,  if  any,  to 
divide,  equally,  between  himself  and  the  complainant,  pursuant 
to  the  provisions  of  the  said  parol  agreement  for  the  final  disso- 
lution ;  as  by  the  said  inventory  and  the  receipt  and  agreement 
thereunder  written,  signed  by  the  defendant,  will  appear. 

The  bill  then  sets  out  certain  claims  due  the  firm  which  had 
been  divided  between  the  complainant  and  defendant,  by  agree- 
ment in  writing  signed  by  them. 

It  then  states  that,  since  the  final  dissolution,  the  defendant 
has  proceeded  to  collect  the  assets  of  the  firm,  and  has  received 
large  amounts  of  money  for  and  on  the  joint  account  of  himself 
and  the  complainant,  as  well  out  of  the  assets  iu  said  inventory 
specified,  as  out  of  other  assets  belonging  to  the  firm,  but  by  over- 
sight and  mistake,  omitted  to  be  stated  in  said  inventory  ;  and 
has  converted  the  same  to  his  own  use,  without  rendering  to  the 
complainant  any  just  account,  or  paying  over  to  him,  from  time 
to  time,  his  equal  half  of  the  surplus  money,  after  paying  off  the 
debts  aforesaid,  except  on  the  single  occasion  when  he  paid  to 
the  complainant  $335.50,  but  without  stating  any  account,  or 
otherwise  showing  the  complainant  the  amount  collected  or  debts 
paid,  or  making  any  exhibit  of  the  real  situation  of  the  said 
assets. 

That  the  defendant  retains  all  the  books  aforesaid,  and  will 
mate  no  effort  to  correct  the  manifest  errors  and  mistakes  in  the 
said  inventory,  nor  permit  the  complainant  to  do  so;  but  refuses 
to  come  to  a  final  settlement  with  the  complainant  respecting  the 
partnership  accounts,  or  to  pay  over  to  the  complainant  any 
further  sum  collected  or  to  be  collected  by  him  out  of  the  assets 
of  the  partnership. 

The  bill  states  that  the  complainant,  on  the  dissolution  of  the 
partnership,  was  willing  and  desirous,  and  offered  to  the  defend- 
ant gratuitously  to  take  upon  himself  the  burden  of  collecting 
and  paying  the  debts,  and  settling  the  affairs  of  the  partnership, 
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and  paying  over  the  proceeds  in  the  manner  above  stated,  and 
to  take  into  his  charge  and  keeping,  for  that  purpose,  all  the 
assets  of  the  firra,  and  the  books,  vouchers,  and  papers  concerning 
the  same ;  but  that  the  defendant  declined  the  said  offer  of  the 
complainant,  and  voluntarily  and  of  choice  took  upon  himself 
the  said  burden,  and  then  faithfully  promised  the  complainant 
to  discharge  gratuitously  the  duties. of  said  office;  to  wind  up 
the  concerns  of  the  partnership  ;  to  come  to  a  fair  settlement 
with  the  complainant ;  to  pay  over  to  him  his  just  share  of  the 
surplus,  and  deliver  up  to  him,  thereupon,  the  partnership  books, 
vouchers,  and  writings,  as  the  continuing  partner  in  the  said 
business. 

The  bill  prays  an  account,  &c. 

The  defendant,  in  his  answer,  admits  the  partnership,  and 
that,  on  the  18th  June,  1840,  it  was  dissolved  by  mutual  consent; 
and  that  a  deed  of  dissolution  was  then  made  and  executed. 

He  admits  that,  after  said  deed  of  dissolution,  the  business  of 
the  firm  was  still  further  carried  on,  for  the  benefit  of  the  firm, 
in  his  name,  and  that  a  new  set  of 'books  was  obtained  by  him 
for  that  purpose;  but  he  denies  that  the  business  was  con- 
ducted on  the  same  terms,  precisely,  as  before  the  dissolution  in 
June,  1840. 

He  says  that,  at  the  time  of  the  execution  of  the  deed  of  dis- 
solutiou,  the  complainant  was  indebted  to  divers  individuals, 
among  the  rest,  to  one  Samuel  Reamer,  who  had  a  judgment 
against  him  in  the  county  of  Middlesex,  for  several  hundred  dol- 
lars ;  that  the  complainant  avoided  being  seen  or  going  in  said 
county  at  the  time,  for  fear  of  being  arrested  ;  that  the  complain- 
ant had  become,  and  was  at  the  time  indebted  to  the  firm'  in 
$3300,  or  thereabouts,  by  means  of  which  circumstances,  among 
others,  the  defendant  became  dissatisfied  with  the  existence  of 
the  partnership,  and  sought  to  have  it  dissolved,  which  was 
finally  accomplished  by  the  said  deed  of  dissolution.  And  though 
the  defendant  continued  the  business  in  his  own  name  from  tho 
date  of  said  deed  until  the  24th  December  following,  yet  every- 
thing done  by  him  in  the  business,  was  done  with  a  view  to  the 
speedy  winding  up  and  final  settlement  of  the  partnership  busi- 
ness. That  the  complainant,  during  that  time,  had  nothing  to  do 
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in  the  management  of  the  concern.  That  the  business  done  con- 
sisted almost  entirely  in  the  collection  of  the  debts  due  the  firm 
and  the  disposition  of  the  old  stock  which  they  had  on  hand. 
And  that  the  assignment  of  all  the  property,  by  said  deed  of  dis- 
solution, and  the  surrender  of  the  complainant's  right  thereto, 
was  to  enable  this  defendant  to  indemnify  and  protect  himself, 
by  the  exclusive  management  of  the  property  and  assets,  against 
the  aforesaid  indebtedness  of  the  complainant  to  the  firm. 

Pie  admits  that  on  said  24th  of  December,  when  a  final  sepa- 
ration took  place,  the  complainant  did  become  the  purchaser,  as 
stated  in  the  bill,  and  paid  for  the  same  and  took  possession,  as 
stated  in  the  bill. 

And  he  admits  that,  after  the  sale  and  transfer  last  aforesaid, 
an  inventory  was  made  by  the  complainant  himself,  in  his  own 
handwriting,  intended  to  include  all  the  bills,  notes,  books  of 
account  and  other  claims  due  the  firm,  accruing  either  before 
the  dissolution,  or  between  that  time  and  said  24th  of  Decem- 
ber, when  the  actual  separation  took  place. 

He  admits  that  the  bills,  notes,  books  of  account,  &c.,  men- 
tioned in  said  inventory,  together  with  the  vouchers,  papers,  &c., 
relating  thereto,-  were  taken  possession  of  by  him,  for  the  pur- 
pose of  collecting  and  liquidating  the  same,  and,  after  making 
proper  deductions  and  payments,  to  divide  the  surplus,  if  any, 
equally  between  him  and  the  complainant. 

He  admits  that  Schedule  A,  annexed  to  the  bill,  contains  a 
true  copy  of  said  inventory,  except  that  the  following  items  are 
twice  inserted  in  said  schedule  (giving  eleven  items,  amounting, 
together,  to  $1237.32),  and  that  the  following  items  are  erro- 
neously inserted  in  said  schedule,  the  same  being  claims  due  this 
defendant  on  his  individual  account,  and  not  due  to  the  firm,  to 
wit,  John  Onderdonk,  $17.99;  Peter  P.  Runyon,  $3.50;  and 
that  there  is  a  mistake  of  25  cents  in  the  sum  entered  as  due 
from  I.  Q.  Spader,  which  corrections  being  made,  leaves  the 
amount  of  the  nominal  value  of  the  said  inventory  $7755.16. 

He  admits  that  he  has,  since  said  deed  of  dissolution,  collected 
and  received  the  claims  specified  in  complainant's  Schedule  A,. 
corrected  as  above,  except,  first,  the  items  stated  in  the  bill  to 
have  been  divided  between  the  complainant  and  him,  by  their. 

VOL.  ii.  B 
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agreement  set  forth  of  May  4th,  1841,  amounting  to  $1939.50, 
leaving  in  this  defendant's  hands  a  balance  of  §5815.66 ;  and, 
•second,  the  following  amounts,  included  in  said  inventory, 
winch  have  not  been  collected,  and  which,  after  diligent  effort 
for  that  purpose,  he  believes  cannot  be  collected,  to  wit,  (giving 
names  and  sums  amounting  to  $345.79,)  leaving  in  his  hands 
$5469.87. 

And  he  admits  that,  since  the  making  of  said  inventory,  he 
has  collected  and  received,  of  the  assets  of  the  firm  not  included 
in  the  inventory,  and  which,  he  saystare  all  that  he  has  thus  re- 
ceived, or  knows  of  as  belonging  to  the  firm,  to  wit,  (giving 
names  and  sums,  amounting,  together,  to  $117.33,)  which  added 
to  the  above,  makes,  in  his  hands,  $5587.20. 

That  he  has  set  forth,  in  Schedule  1,  annexed  to  this  answer,  a 
true  and  perfect  account  of  all  the  moneys  he  has  disbursed  in 
paying  the  debts  due  from  the  firm,  and  in  endeavoring  to  settle 
the  affairs  of  the  firm,  amounting  to  $4798.80,  leaving  in  his 
hands,  to  be  divided,  between  the  complainant  and  him,  $788.40. 

That  the  claims  above  specified  as  not  being  collectible,  and 
all  others  belonging  to  the  firm,  as  far  as  he  knows,  are  worth- 
less ;  and  that,  before  the  commencement  of  this  suit,  he  offered 
to  transfer  to  the  complainant  all  the  said  claims,  for  the  com- 
plainant's own  use  and  benefit,  to  be  collected  by  him,  if  they 
could  be,  without  responsibility  to  this  defendant  for  any  part 
thereof,  but  the  complainant  refused  the  offer,  saying  that  the 
matters  should  be  settled  according  to  law. 

He  denies  that  he  ever  refused  to  exhibit  to  the  complainant 
.either  the  books,  papers  and  vouchers  of  the  said  firm,  or  a  full 
;and  faithful  account  thereof,  or  to  come  to  and  have  a  fair  and 
final  settlement  of  their  accounts,  except  on  a  single  occasion, 
some  time  before  the  commencement  of  this  suit,  this  defendant 
took  from  the  post  office,  at  about  the  hour  of  one  o'clock  in  the 
day,  a  letter  from  the  complainant,  notifying  this  defendant  that 
the  complainant  would  call  on  him,  at  the  hour  of  two  o'clock  of 
the  said  day,  to  have  a  settlement  with  him,  at  which  appointed 
time  this  defendant  was  under  a  positive  engagement  to  be  else- 
where, and  did  not  attend  for  that  purpose.  But  shortly  after, 
when  this  .defendant  had  leisure,  he  called  on  the  complain- 
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ant  and  offered  and  requested  of  him  to  come  to  a  final  settle-  . 
ment  of  tlieir  affairs,  which  he  positively  refused  to  do,  saying 
that  he  had  called  on  this  defendant  once,  and  would  not  trouble 
himself  to  do  so  again,  but  declared   that  the  law  should  settle 
the  matters  for  them. 

He  further  saith  that  he  has  frequently  and  in  a  friendly  man- 
ner, applied  to  the  complainant,  since  their  final  separation,  and 
requested  him  to  come  to  a  settlement  of  their  affairs.  And  he 
further  states,  that  after  said  separation,  to  wit,  on  the  17th 
September,  1841,  and  when  the  affairs  of  the  said  firm  were  in 
the  same  situation  as  at  present,  except  that  since  that  time  the 
defendant  has  collected  the  sum  of  and  has  paid  out  the 

sum  of  ,  at  the  request  of  this  defendant,  and  through  the 

intervention  of  Peter  P.  Runyon,  the  complainant  was  persuaded 
to  come  to  a  settlement  with  the  defendant.  On  which  day  last 
aforesaid,  the  complainant,  in  the  presence  of  the  said  Peter  P. 
Runyon,  had  exhibited  to  him  all  the  books,  papers',  vouchers, 
receipts,  notes,  and  other  evidences  of  claims  belonging  to  the 
said  firm  which  were  desired  by  the  complainant,  and  within  the 
custo'dy  and  power  of  this  defendant.  All  of  which  were  then 
and  there  examined  and  inspected  by  the  complainant  to  his  en- 
tire satisfaction,  as  he  declared  at  the  time,  and  all  errors,  so  far 
as  any  had  been  discovered,  were  corrected. 

And  he  further  states,  that  at  such  inspection  and  exam- 
ination of  the  books,  &c.,  as  aforesaid,  the  said  complainant  ex- 
pressed himself  satisfied,  and  fixed  the  amount  himself  which  he 
alleged  was  due  from  the  defendant  to  him,  at  the  sum  of  $378.69 ; 
$43  of  which  amount  he,  the  said  complainant,  then  and  there 
admitted  that  he  had  previously  received  from  debtors  of  the  said 
firm  on  accounts  with  which  this  defendant  stands  charged  in  the 
said  inventory.  And  the  balance  of  the  said  amount  was,  on  the 
said  day  of  settlement,  paid  and  satisfied  to  the  said  complainant 
by  this  defendant,  amounting  to  the  sum  of  $335.69,  and  for 
which  amount  the  complainant  then  and  there  gave  this  defend- 
ant a  receipt  in  writing,  which  is  now  in  the  custody  of  this  de- 
fendant, and  ready  to  be  produced. 

He  further  saith,  that  at  the  time  of  said  settlement,  when  he 
allowed,  paid  atid  satisfied  to  the  complainant,  the  said  sum  of 
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$378.69,  as  above  stated,  he,  this  defendant,  was  satisfied  (hat 
the  said  amount  was  considerably  more  than  the  said  complain- 
ant was  then  entitled  to,  or  ever  would  be,  out  of  the  assets  of 
the  said  firm,  and  that  he  so  told  the  said  complainant;  but  for 
the  sake  of  peace,  for  the  purpose  of  ending  difficulty  between 
them,  to  avoid  law  suits,  and  that  the  complainant  might  be 
fully  satisfied  that  entire  justice  had  been  done  towards  him,  this 
defendant  yielded  to  what  he  then  and  now  considers  an  unjust 
demand,  and  paid  him  the  money. 

He  admits  that  he  still  retains  in  his  possession  the  books  of 
(he  said  firm,  and  he  humbly  submits  to  this  honorable  court  that 
he  has  a  right  so  to  do  by  the  terms  of  the  said  deed  of  dissolu- 
tion ;  but  he  denies  that  he  has  ever  refused  to  let  the  complain- 
ant see  or  examine  said  books,  or  to  correct  any  errors  contained 
therein. 

And  he  further  admits  that  he  has  since  the  date  of  the  said 
receipt,  when  the  said  sum  of  $355.69  was  paid  by  the  defend- 
ant to  the  complainant,  refused  to  pay  to  the  complainant  any 
more  money,  for  the  reason  that  he  had  already  paid  him  more 
than  he  was  entitled  to  have  out  of  the  assets  of  the  said  firm; 
but  he  expressly  denies  that  he  has  ever  refused  to  come  to  a  full 
and  final  settlement  of  their  accounts. 

He  admits  that  after  the  dissolution  of  the  said  firm,  and 
after  the  said  books  and  assets  had  been  passed  to  this  defendant 
as  aforesaid,  the  said  complainant  did  offer  to  take  into  his  hands 
the  books,  notes,  and  the  other  assets  of  the  said  firm,  and'  to 
collect  and  liquidate  and  pay  the  debts  due  to  and  from  the  said 
firm,  without  any  charge  on  his  part  against  the  said  firm  for 
such  service.  And  that  the  defendant  declined  such  offer;  first, 
because  the  complainant  was  at  the  time  considered  wholly  irre- 
Bponsible  and  unsafe,  in  a  pecuniary  point  of  view,  not  being  the 
owner  of  property  but  to  a  very  limited  extent.  Secondly,  be- 
cause the  complainant  was  indebted  to  the  firm  in  the  sum  of 
$3300,  or  thereabouts.  Thirdly,  because  the  complainant  was 
indebted  on  his  individual  account  to  divers  individuals,  to  a  large 
amount,  some  of  which  claims  were  at  the  time  pressing  hard 
upon  him.  Fourthly,  because  the  assets  of  said  firm  amounted 
to  the  nominal  value  of  $7872,  or  thereabouts,  which  amount, 


JUNE  TERM,  1847.  285 


Hutch inson  v.  Onderdonk. 


under  the  circumstances  of  the  case,  the  defendant  believed 
would  be  placed  in  great  hazard  by  being  confided  to  the  hands 
of  the  complainant.  Fifthly,  because  the  firm  was  indebted  to 
the  amount  of  nearly  five  thousand  dollars,  for  which  this  de- 
fendant was  held  responsible  ;  and  it  was  thought  doubtful 
whether  the  assets  of  the  said  firm  would  be  sufficient  to  pay  its 
debts.  Under  all  these  circumstances  the  defendant  would  have 
been  unwilling  that  the  said  assets  should  have  gone  into  the 
hands  of  the  complainant  on  any  terms. 

But  he  denies  that  he  ever  offered  or  agreed  to  take  upon  him- 
self the  responsibility  and  burthen  of  collecting  the  claims,  pay- 
ing (he  debts,  and  doing  all  other  things  necessary  to  the  entire 
liquidation  and  final  settlement  of  the  business  and  affairs  of  the 
said  firm  without  any  compensation  ;  but,  ou  the  contrary,  he 
tsaith  that  the  collection  of  the  said  claims,  and  the  payment  of 
the  said  debts,  the  keeping  of  the  accounts,  and  the  performing 
of  all  other  duties  consequent  thereon,  imposed  upon  him  a  large 
amount  of  labor,  responsibility  and  loss  of  time,  for  which  he 
submits  he  is  entitled  to  a  just,  fair  and  reasonable  compensa- 
tion out  of  the  property  and  assets  of  the  said  firm. 

And  he  further  denies  that  he  ever  promised  or  agreed  to  hand 
or  deliver  over  to  the  complainant  the  books,  &c.,  of  the  said 
firm,  as  the  continuing  partner  of  the  said  firm. 

And  he  denies  that,  upon  a  fair  balance  of  all  accounts  relat- 
ing to  the  matters  aforesaid,  he  is  indebted  to  the  complainant 
iu  a  large  sum  of  money,  or  any  other  sum.  But  he  expressly- 
saith  that  after  charging  him,  this  defendant,  with  all  the  moneys 
of  the  said  firm  which  he  has  collected,  or  could  have  collected, 
since  the  said  final  separation,  and  after  allowing  him  for  all  the 
debts  and  other  expenses  which  he  has  fairly  and  honestly  paid 
out  iu  behalf  of  the  said  firm  during  said  time,  and  after  allow- 
ing to  him  the  sum  of  $387.69,  paid  the  complainant  as  before 
stated,  and  after  allowing  to  him  out  of  said  assets  a  just  and 
reasonable  compensation  for  his  labor  and  services  in  liquidating 
and  settling  the  business  and  affairs  of  the  said  firm,  and  after 
charging  the  complainant  with  $27.50  which  he  received  of  John 
Chad  wick,  of  Newark,  which  belonged  to  this  defendant,  but 
which  this  defendant  saith  the  complainant  received,  but  has  not 
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paid  to  the  defendant,  there  is  due  to  this  defendant  from  the 
complainant  a  large  amount  of  money,  which  he,  this  defendant, 
prays  may  be  decreed  to  be  paid  to  him,  the  defendant,  by  the 
complainant. 

He  admits  that  the  said  account  furnished  the  complainant  by 
the  defendant,  as  mentioned  in  the  bill  of  complaint,  was  hastily 
made  out  and  was  not  very  precise  as  regards  dates,  persons,  &c., 
for  the  reason  that  the  complainant  was  supposed  to  understand 
them  as  well  as  the  defendant,  he,  the  complainant,  having  made 
out  the  said  inventory  at  his  leisure,  and  having  also  before  that 
time  seen  and  inspected  the  receipts  and  vouchers  of  the  defend- 
ant at  the  time  of  settlement  and  giving  the  receipt  of  $335.69 
before  mentioned  ;  but  that  the  amounts  of  debt  and  credit  as 
contained  in  said  account,  so  far  as  this  defendant  now  recollects 
the  same,  were  correct,  or  nearly  so. 

By  consent  of  the  parties,  an  order  was  made,  April  6th,  1843, 
referring  it  to  Joseph  F.  Randolph,  esquire,  one  of  the  masters 
of  this  court,  to  take  an  account  of  the  aforesaid  moneys  and  as- 
sets come  to  the  hands  of  the  defendant,  or  which  might  have 
been,  but  for  his  willful  neglect,  received  by  him,  and  for  all  other 
moneys  and  assets  of  the  said  firm  for  which  the  said  defendant 
should  be  made  accountable,  and  which  are  in  the  said  bill  of 
complaint  and  agreement  specified  ;  the  parties  to  produce  before 
the  said  master,  upon  oath  or  affirmation,  all  deeds,  books,  pa- 
pers and  writings  in  their  custody  or  power  relating  thereto,  and 
be  examined  as  the  said  master  shall  direct.  And  all  further 
equity  and  directions  were  reserved  till  the  coming  in  of  said 
master's  report. 

The  books  were  produced  before  the  master,  by  the  defendant, 
under  oath. 

Jonathan  C.  Ackerman,  Esq.,  sworn  for  complainant,  saith 
that,  on  complaint  to  witness  of  Mr.  Hutchinson  that  he  could  not 
get  a  settlement  with  defendant,  witness  spoke  to  Judge  Run- 
yon,  the  father-in-law  of  defendant,  to  endeavor  to  bring  about  a 
settlement;  this  was  in  the  summer  after  the  dissolution  ;  com- 
plainant frequently  complained  to  him;  before  then  he  said  he 
had  received  about  $300  in  part  of  his  claims. 

Being  cross-examined,  says  he-did  not  speak  to  the  detendant 
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on  the  subject,  but  went  to  his  father-in-law,  Judge  Runyon, 
knowing  that  he  was  acquainted  with  their  business  prior  to  the 
dissolution;  complainant  alleged  that  defendant  owed  him,  and 
showed  a  list  of  notes  that  he  had,  a  part  of  which  complainant 
claimed  as  his;  the  reason  why  witness  did  not  go  at  once  to 
defendant  was,  that  there  was  not  then  a  very  friendly  feeling 
existing  between  them;  after  the  dissolution  of  the  parties,  wit- 
ness and  two  other  persons  advanced  some  money,  to  enable  com- 
plainant to  go  on  with  the  business  in  a  kind  of  limited  partnership. 

Peter  P.  Runyou,  Esq.,  sworn  on  the  part  of  the  defendant, 
says  he  is  acquainted  with  the  parties,  and  recollects  the  time 
when  the  partnership  commenced  ;  witness  had  a  general  knowl- 
edge of  their  business,  not  a  particular  one;  as  to  the  capital  of 
the  concern,  Mr.  Hutchinson  obtained  from  witness  about  $300, 
which  was,  by  note,  increased  to  $700,  and  Mr.  Oiiderdonk 
advanced  $1000;  this  money  and  their  credit  constituted  their 
capital;  except  the  $700,  the  balance  of  the  capital  came  through 
defendant  and  his  friends;  witness  was  his  father-in-law,  and 
endorsed  for  him  or  the  firm  ;  witness  advanced  for  the  firm,  in 
various  ways,  so  that  on  the  15th  of  June,  1837,  they  gave  him 
a  bond  and  warrant  of  attorney  for  $4064.88  ;  this  was  for 
money  advanced  by  witness  independent  of  endorsements  on 
business  paper  then  outstanding,  amounting  to  about  $3000  ;  he 
believes  the  complainant  was  indebted  to  the  firm,  at  the  time  of 
the  dissolution,  and  for  some  time  before,  in  about  $3000 ;  the 
defendant,  for  some  time  before  the  dissolution,  sought  to  have  a 
dissolution  ;  it  took  place  when  it  did,  at  his  instance ;  complain- 
ant preferred  not  to  dissolve,  but  did  not  object ;  the  first  disso- 
lution was  intended  to  bring  about  a  final  settlement  of  the  whole 
concern,  and,  for  that  purpose,  complainant  remained  and  attend- 
ed to  the  affairs,  all  of  which  were  under  the  control  of  the 
defendant;  after  the  final  separation,  defendant  paid  witness 
between  $3300  and  $3400 ;  this  money  was  due  him  from  the 
firm,  and  paid  by  defendant.  This  last  objected  to  by  Mr.  Wood. 

From  December,  1840,  up  to  about  the  1st  of  June,  1841,  de- 
fendant was  engaged  in  settling  up  the  concerns  of  the  firm,  and 
in  no  other  business  that  witness  knows  of,  except  in  preparing 
to  go  into  business  on  the  water-power.  During  that  lime,  he 
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was  fmiuently  away  from  home,  and,  as  witness  understood,  on 
(he  business  of  the  firm  ;  understood  that  several  of  the  debtors 
iv.sided  out  of  the  state — at  Washington,  Baltimore,  Philadel- 
phia, New  York,  and  the  East;  witness  supposes  that  it  was  ne- 
cessary, in  settling  up  the  firm  business,  to  be  considerably  from 
home  on  expenses;  it  was,  during  the  time,  very  difficult  to  collect 
money;  taking  into  consideration  the  situation  of  the  affairs  of 
the  concern,  and  the  condition  of  the  monetary  affairs  of  the 
country  at  the  time,  from  witness'  knowledge  of  the  whole 
matter,  he  would  have  charged  five  per  cent,  for  settling  up  the 
affairs  of  the  firm  ;  he  thinks  that  a  fair  compensation  from  and 
after  the  final  separation;  some  time  after  September,  1841, 
complainant  asked  witness  if  he  had  said  defendant  should  have 
commissions;  witness  does  not  remember  his  answer;  it  was  not 
definite,  however;  complainant  said  he  had  offered  to  do  it  for 
nothing:  this  he  stated  as  a  reason  why  defendant  should  have 
nothing;  previous  to  September,  1841,  complainant  called  on 
witness,  and  said  he  wanted  defendant  to  settle  with  him  ;  wit- 
ness said  that  was  right  and  reasonable,  and  he  would  do  what 
he  could  to  effect  it;  witness  had  told  complainant,  previous  to 
the  final  dissolution,  that  he  would  do  what  he  could  to  effect  a 
Settlement;  witness,  accordingly,  called  on  the  defendant,  and,  in 
consequence  thereof,  the  time  and  place  for  a  meeting  of  the  par- 
ties were  arranged;  this  took  place,  the  witness  and  both  parties 
being  present;  September  17th,  1841,  was  the  time,  as  witness 
believes;  after  a  good  deal  of  conversation,  and  going  over  their 
whole  matters,  a  balance  was  ascertained  to  be  due  the  com- 
plainant, and  this  balance  was  paid  by  the  defendant ;  com- 
plainant said  he  would  be  satisfied  with  this  amount;  defendant 
at  first  objected,  but  finally  agreed,  and  gave  it  to  him  ;  thinks 
defendant  paid  all  complainant  demanded,  by  a  check  or  other- 
wise; it  was  in  the  neighborhood  of  $400;  this  settlement,  wit- 
ness understood,  embraced  all  matters,  except  two  or  three  small 
affairs,  amounting  to  about  $100,  to  be  settled  in  future,  of  which 
$70  was  in  a  note;  all  other  matters  were  settled,  except  there 
were  errors;  there  were  some  small  matters  in  which  the  parties 
disagreed  as  to  whether  they  belonged  to  the  firm  or  not;  wit- 
ness says  he  cannot  say  whether  they  were  settled  or  not ;  these 
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items  were,  a  charge  against  John  Onderdonk  for  $17.99,  and 
for  cash  charged  $13.45.  After  the  settlement,  defendant  com- 
plained very  much  of  it,  and  found  fault  with  witness;  he  made 
no  resistance  to  a  settlement.  Witness  says  the  signature  to  the 
receipt  marked  Exhibit  No.  1  for  defendant,  is  in  complainant's 
handwriting,  and  is  the  receipt  given  on  the  settlement  before 
stated.  Mr.  Reamer  had  a  judgment  against  complainant  for 
between  $400  and  $500  ;  he  asked  witness  to  endorse  notes  to 
enable  him  to  pay  it,  which  witness  declined  ;  the  judgment  was 
in  Middlesex;  complainant  lived  in  Somerset;  he  may  have 
moved  over  shortly  after  the  judgment;  the  $3300  or  $3400 
paid  to  witness  by  defendant  was  in  small  payments  of  a  few 
hundred  dollars  at  a  time,  except  the  last,  which  was  for  $1600. 
Witness  states  that  a  paper  shown  him  is  in  his  handwriting, 
and  contains  an  account  between  himself  and  the  firm,  and  the 
payments  by  the  defendant;  it  was  made  out  at  the  date  of  the 
receipt ;  it  is  offered  in  evidence,  and  marked  Exhibit  No.  5 
for  the  defendant. 

Being  cross-examined,  witness  says  that  when  the  partnership 
commenced,  the  complainant  was  carrying  on  the  business  in  New 
Brunswick;  lie  had  previously  commenced  it;  it  was  an  experi- 
ment not  yet  established  ;  defendant  then  first  entered  into  busi- 
ness ;  defendant  furnished  no  capital,  as  witness  knows,  except 
what  he  got  from  witness  and  his  father;  whatever  witness  ad- 
vanced was  accounted  for  by  the  firm;  to  them  witness  looked  for 
pay  ;  it  may  be  considered  a  loan  ;  cannot  say  the  amount,  or  the 
terms  ;  impression  is  he  advanced  $1000  ;  witness  was  only  to 
be  liable  for  what  he  endorsed  and  the  money  advanced,  not  for 
their  debts  or  losses  ;  no  other  partners  but  Hutchinson  &  Onder- 
donk ;  witness  expected  some  remuneration  for  his  risk,  inde- 
pendent of  the  interest,  if  the  experiment  was  successful ;  there 
was  no  distinct  bargain  about  it;  it  was  cheerfully  awarded. 
Speaking  of  the  indebtedness  to  the  firm  of  the  complainant,  wit- 
ness refers  to  the  first  dissolution  ;  the  firm  had  an  account  against 
defendant  also;  does  not  know  the  amount;  after  the  bond  and 
warrant  of  attorney  was  given,  an  account  of  the  money  afliiirs 
between  witness  and  the  firm  was  kept  separately  from  that  of 
the  bank;  witness  loaned  them  money,  and  they  paid  him  from 
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time  to  time;  at  the  meeting  of  Sept.  21st,  1841,  the  parties 
were  together  an  hour,  or  an  hour  and  a  half:  witness  did  not 

o  ' 

go  over  the  accounts  with  them  ;  since  that  time  complainant 
has  called  on  witness  and  said  that  he  wanted  a  settlement ;  this 
was  some  time  -before  this  suit  was  brought — a  month  or  two  ; 
he  complained  that  defendant  would  not  settle,  and  defendant 
said  that  he  (defendant)  did  not  owe  him  anything ;  Mr.  Wood 
called  on  witness  since,  and  said,  let  defendant  render  an  ac- 
count, and  a  settlement  might  be  effected  ;  this  was  after  the 
suit  was  brought ;  witness  did  not  understand  Mr.  Wood  that 
he  was  then  authorized  to  settle;  has  heard  complainant  say 
that  he  wished  defendant  would  take  the  books  and  make  out 
an  account,  or  let  Thompson  do  it ;  this  was  previous  to  the  first 
settlement ;  understood  that  the  parties  to  this  suit  were  general 
partners,  and  each  liable  as  such,  both  before  and  since  the  dis- 
solution ;  each  to  share  equally  in  the  profits  and  losses,  accord- 
ing to  the  rules  of  law  applicable  to  general  partnerships  ;  wit- 
is  not  certain  that  the  thirty-three  or  four  hundred  dollars 
embraces  all  the  moneys  paid  him  by  defendant ;  witness  in- 
curred the  liabilities  for  the  firm,  on  account  of  his  son-in-law; 
he  would  not  have  done  it  otherwise. 

Being  again  examined-in-chief,  witness  says  that  when  the 
complainant  called  on  him,  and  said  he  wanted  a  settlement 
from  defendant,  he  said  nothing  of  any  errors  or  mistakes  in 
the  former  settlement  or  account ;  he  did  not  allude  to  it;  he 
said  he  intended  to  prosecute,  and  he  let  him  (witness)  know 
first  about  it;  the  $500  paid  witness  for  his  risk,  was  by  the 
agreement  of  both  parties. 

Being  again  cross-examined,  he  says  that  at  first  there  was 
no  specific  sum  agreed  on  for  his  risk ;  the  $500  was  agreed  on 
some  time  during  the  progress  of  the  dissolution  ;  witness  pro- 
posed to  take  a  portion  of  the  profits,  or  a  specific  sum,  and 
complainant  said  it  had  better  be  a  specific  sum,  and  then  wit- 
ness proposed  this  amount,  and  it  was  agreed  to  ;  nothing  said 
about  conditions;  thinks  both  were  present,  and  that  it  was  in 
the  shop,  and  before  the  final  separation  ;  they  agreed  to  it 
cheerfully,  particularly  the  complainant. 
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EXHIBIT  No.  1. 

Received,  New  Brunswick,  September  17th,  1841,  of  Peter 
C.  Onderdonk,  three  hundred  and  thirty-five  50-100  dollars,  in 
full  of  all  demands,  dues,  and  debts,  accruing  to  me  out  of  the 
late  firm  of  Hutchinson  &  Onderdonk,  as  far  as  they  have  been 
paid,  errors  excepted. 

$335.50-100.  HIEAM  HUTCHINSOX. 

EXHIBIT  No.  5. 

Hutchinson  &  Onderdonk, 

To  Peter  P.  Runyon,  Dr. 

June  15th,  1837.  To  Bond $4,064  88 

Interest  to  May  1st,  1841. 1,030  60 

March  1st,  1840,  Amount  of  book  account,  including 

interest,  as  per  bill 1,781  31 

Interest  to  May  1st,  1841 124  67 

July  1st,  1840.    His  share  of  the  profits 500  00 

Interest  to  May  1st,  1841 25  00 

Johnson's  account,  rent  and  interest          8  40 

$7,534  86 

1840.  C/-. 

March  1st.  By  book  account,  including  interest  to 

that  time,  as  per  bill. ...$3,785  92 

Interest  to  May  1st,  1841,      272  74 

Cash  paid  in  N.  York 36  00 

Interest  to  May  1st,  1841,          2  88 

$4,207  54 


$3,327  32 

Jai/y  18th,1841.  By  cash  paid  P.  C.  O $310  00 

Interest  to  May  1st 5  27 

March  1st.           By  cash 30000 

Interest  to  May  1st 3  00 

March  llth.         By  cash 5000 

Interest 41 

April  21st           By  cash 100  00 
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Interest $0  16 

iMutvh  3d.  By  cash 30  CO 

Interest....' 28 

April  26th.  By  cash 400  00 

May  7th.  By  cash 50000 

$1,699  12 


Balance  due  P.  P.  Runyon,  May  1st,  1841. ...§1,628  20 
Interest  to  June  1st,  1841 8  14 


$1,636  34 

Received,  June  1st,  of  Peter  C.  Onderdonk,  the  above  in  full. 

PETER  P.  RUN  YON. 

Ou  the  31st  of  May,  1843,  the  master  reported  as  follows :  I 
find  that  the  defendant,  subsequent  to  the  dissolution  of  the  part- 
nership, received  of  the  debts  and  effects  due  and  belonging  to 
the  late  firm,  $5603.13,  as  appears  by  Schedule  No.  1,  annexed  ; 
that  this  sum  embraces  all  the  moneys  and  effects  of  the  said  part- 
nership, which  came  to  the  hands  of  the  defendant,  or  might  have 
been  received,  but  for  his  willful  neglect,  and  also  all  moneys  and 
effects  of  the  said  firm,  for  which  the  said  defendant  should  be 
made  accountable.  That  the  said  Schedule  No.  1  embraces  a 
list  of  all  the  accounts  and  notes  specified  in  the  bill,  answer  and 
schedule  thereto  annexed,  in  the  charge  filed  with  the  master, 
and  in  Exhibit  D  on  the  part  of  the  complainant,  being  a  receipt 
of  the  defendant  for  the  amount  of  the  notes  of  the  firm  taken 
by  him  to  collect,  and  also  of  the  moneys  of  the  firm  not  speci- 
fied in  said  schedules,  and  receipts  that  have  been  collected  by 
the  defendant,  as  admitted  by  him  or  proved  by  the  evidence, 
except  such  notes  as  were  divided  by  the  mutual  agreement  of 
the  parties,  and  such  accounts  as  were  taken  by  the  complainant 
to  be  collected  at  his  risk,  without  accounting  for  the  same  to 
the  defendant,  as  agreed  upon  by  the  parties  before  the  master, 
as  will  more  fully  appear  in  the  evidence  hereto  annexed. 

That  the  defendant  filed  with  the  master  his  discharge,  hereto 
annexed,  and  that  I  find  that  the  defendant  has  paid  out  of  the 
moneys  received  by  him  belonging  to  the  said  firm  for  debts  due 
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by  the  firm,  and  other  just  allowances,  the  sum  of  $4640.69,  as 
will  more  fully  appear  by  Schedule  No.  2,  hereto  annexed,  which 
embraces  all  the  items  contained  in  t*he  schedule  annexed  to  the 
defendant's  answer,  and  claimed  by  him  as  discharges,  except 
the  following  items,  (stating  several  small  items.)  In  the  settle- 
ment of  the  account  of  Peter  P.  Runyon,  Esq.,  much  difficulty 
has  arisen  from  the  different  modes  of  calculating  the  interest. 
The  account,  as  made  out  by  Judge  Runyon,  appears  to  have  been 
based  upon  a  statement  made  by  the  complainant,  in  which  the 
account  is  made  out  in  the  mercantile  method,  by  calculating  in- 
terest on  the  several  items  of  debt,  and  crediting  it  up  to  the  time 
of  settlement.  Although  this  method  of  computing  interest  is 
objectionable,  and  on  a  simple  bond  or  note  with  the  interest  paid 
annually  at  seven  percent.,  the  payments  and  the  interest  thereon 
would  more  than  exhaust  the  entire  debt  in  twenty  years,  (Hoff- 
man's Master  360,)  ^et  inasmuch  as  the  parties  have  sanctioned 
that  mode  of  calculation,  under  the  authority  of  Stoughton  v. 
Lynch,  2  Johns.  C.  R.  213,  it  might  be  recognized  in  this  case; 
but  Judge  Runyon  had  a  bond  running  on  interest  against  the 
firm  at  the  same  time  with  the  account,  and  to  prevent  the  bene- 
fit to  him  of  the  annual  payment  of  interest,  while  the  account  of 
the  firm  was  drawing  interest,  he  calculated  compound  interest 
on  the  bond,  thereby  charging  $85.50  more  than  the  simple  in- 
terest on  the  bond.  As  the  master  was  not  aware  of  any  prin- 
ciple by  which  this  could  be  allowed,  it  is  rejected.  The  defend- 
ant has  exhibited  a  statement  and  calculation  hereto  annexed,  as 
Schedule  No.  3,  by  which  the  difficulty  is  said  to  be  in  a  great 
measure  overcome.  As  this  calculation  is  not  agreed  to  by  the 
complainant,  nor  sanctioned  by  any  adjudicated  authority,  and 
is  moreover  composed  in  part  of  compound  interest  on  the  one 
side,  while  no  interest  is  reckoned  on  the  other  side,  the  whole 
calculation  and  result  has  been  rejected  ;  but  is  herewith  reported 
that  the  defendant  may  have  the  benefit  thereof  before  the 
Chancellor.  To  obviate  the  difficulties  as  far  as  possible  in  this 
account,  the  master  has.  deemed  it  advisable  to  re-calculute  the 
whole  amount  upon  the  principle  laid  down  in  Meredith  v.  Banks, 
1  IlalsL  408,  by  applying  the  payments  in  the  first  place  to  pay 
off  the  interest,  and  then  to  liquidate  the  principal;  and  there 
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being  a  running  account  on  each  side,  as  well  as  a  bond  due  from 
the  firm  to  P.  P.  Runyon,  the  accounts  are  in  the  first  place  ta- 
ken to  balance  each  other  without  interest,  and  the  overplus  taken 
to  pay  off — first,  the  interest,  and  then  the  principal  of  the  bond, 
making  rests  wherever  the  overplus  of  payments  exceeds  the  in- 
terest due  on  the  bond.  This  method  is  pursued  until  the  llth 
of  July,  1839,  when  the  credits  in  the  accounts  exceed  the  pay- 
ments, and  the  interest  is  calculated  from  that  time  on  the  bal- 
ance remaing  due  on  the  bond,  also  on  the  balance  of  the  ac- 
count from  the  close,  and  also  on  the  sum  of  $500  from  the  time 
it  was  agreed  to  be  paid  up  to  the  time  when  the  payments  by  the 
defendant  exceeded  the  entire  interest,  viz.,  January  1st,  1841 ; 
and  the  usual  method  of  deducting  the  payments  and  calculating 
interest  on  the  balance  is  then  pursued,  until  the  whole  claim  is 
finally  liquidated,  as  will  more  fully  appear  by  Schedule  No.  4, 
hereto  annexed,  as  part  of  this  report.  This  method  lessens  the 
amount  of  the  claim  of  P.  P.  Runyon,  $38.79,  and  changes  the 
final  payment  from  3 1545.46  to  $1505.67. 

The  payment  of  $500  is  allowed  as  a  compensation  to  Judge 
Runyon  for  his  risks  in  endorsing  for  the  firm  and  supporting 
it  through  difficulties  upon  the  agreement  of  the  parties  as  proved. 
Judge  Runyon  might  no  doubt  have  at  the  time  appropriated  any 
of  the  payments  to  the  interest  at  the  time  due  on  bond,  instead 
of  suffering  them  to  be  entered  in  the  account  current,  and  so 
might  the  firm  have  done.  1  Pick.  Rep.  332  ;  7  Whealon  332 ; 
9  Cow.  409  ;  8  Wend.  403,  &c.,  &c.  But  where  both  omit  <o 
make  such  appropriation  at  the  time,  it  is  the  duty  of  the  court 
so  to  appropriate  them  as  to  do  justice  to  the  parties  as  far  as 
possible,  without  violating  any  settled  principle. 

The  defendant  claims  a  commission  of  five  per  cent.,  which  is 
not  allowed  by  the  master.  The  evidence  goes  to  show  that  the 
defendant  was  engaged  in  settling  up  the  business  of  the  firm 
about  six  months,  and  has  a  fair  claim  for  compensation,  if  the 
rules  of  law  permitted  compensation  to  one  party  of  a  firm  for 
extra  services,  without  an  express  agreement;  but  as  the  princi- 
ple against  such  allowance  seems  well  settled,  (1  Vesey  &  Beam 
168;  1  J.  C.  R.  157;  3  P.  Wms.  249,)  the  claim  is  rejected; 
though  the  attention  of  the  master  was  called  to  the  case  of 
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Bradford  v.  Kimberly,  3  J.  C.  R.  431,  to  prove  an  exception  to 
the  rule,  which  the  case  itself  fully  recognizes  ;  and  the  exception, 
if  one  it  be,  is  this,  that,  when  the  joint  owners  of  a  vessel  ap- 
point one  of  themselves  to  receive  and  sell  the  cargo,  he  is  to  be 
considered  in  the  light  of  a  "stranger,"  as  a  "commission  mer- 
chant," and  entitled  to  remuneration  upon  the  implied  agreement ; 
this  is  not  a  case  of  general  partners,  where  one  of  them  has 
settled  up  the  concerns  or  done  other  extra  service,  but  of  joint 
owners,  engaging  one  of  themselves  to  act  as  a  commission  mer- 
chant for  the  owners,  being,  in  fact,  a  distinct  business  from  that 
of  the  joint  parties;  besides,  in  this  case,  so  far  from  there  being 
an  agreement,  express  or  implied,  the  defendant,  by  his  deed  of 
dissolution  of  the  18th  of  June,  1840,  agrees  to  pay  over  to  the 
complainant  the  one-half  of  the  surplus  arising  from  the  debts 
and  credits  of  the  concern,  without  making  any  reservation  for 
commissions  or  other  remuneration. 

Taking  into  account  the  charges  and  discharges  of  the  defend- 
ant, as  heretofore  stated,  the  balance  due  the  firm  on  17th  of 
September,  1841,  when  a  partial  settlement  was  effected,  I  find 
to  be  $962.44,  as  follows  : 

Amount  of  charges $5,603  13 

Amount  of  discharges 4,610  69 


Balance $962  44 

The  one-half  of  this  was  due  to  the  complainant,  of  which 
sum  I  find  by  the  evidence  the  sum  of  $378.69  was  paid  to  him. 
on  the  17th  of  September,  1841,  leaving  the  amount  to  stand 
thus : 

One-half  of  the  balance $481  22 

Paid,  Sept.  17th,  1841 378  69 


Leaving  a  balance  of  .........................................    $102  53 

Interest  thereon  from  the  17th  of  Sept.,  1841,  to  the 

31st  of  May,  1843  .........................................        10  48 


Total  due  this  day  ............................................    $H3  01 

No  other  interest  is  charged  against  the  defendant,  because 
the  business  appears  to  have  been  fairly  and  expeditiously  set- 
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tied,  and  the  money  was  paid  out  as  soon  as  received,  or  within 
a  reasonable  time  after. 

JOSEPH  F.  RANDOLPH,  M.  C:  C. 

The  complainant  and  defendant,  by  their  respective  solicitors, 
filed  exceptions  to  the  foregoing  report. 

Among  the  exceptions  taken  by  the  complainant,  are — 

1st.  For  that  the  said  master  hath  given  credit  to  the  defend- 
ant for  $378.69  paid  to  complainant :  whereas  credit  should 
have  been  given  for  $535.69  only,  as  is  shown  by  defendant's 
vouchers  and  his  answer. 

2d.  For  that  the  said  master  hath  allowed  to  the  defendant  a 
credit  for  $500  and  $15  interest,  alleged  to  have  been  paid  by 
him  to  Peter  P.  Runyon. 

One  of  the  exceptions  on  the  part  of  the  defendant  was,  that 
the  master  made  no  allowance  to  him  by  way  of  compensation 
for  his  services  in  settling  the  business  of  the  firm. 

P.  D.  Vroom,  for  the  complainant. 

J.  Vandyke,  for  the  defendant.     He  cites  3  John.  C/i.  431. 

THE  CHANCELLOR.  There  is  nothing  said  in  the  deed  of 
dissolution  about  allowing  Mr.  Runyon  $500,  either  as  a  share 
in  the  profits,  or  for  his  risks  in  endorsing  for  the  firm.  By 
the  terms  of  the  deed  of  dissolution,  the  defendant  was  to  collect 
the  claims  and  pay  the  debts,  and  pay  over  to  the  complainant 
half  the  surplus.  This  $500  now  claimed  by  Mr.  Runyon,  and 
allowed  him  by  the  master  for  his  risks  in  endorsing  for  the 
firm,  was  certainly  not  a  debt. 

Again,  on  the  final  separation,  the  defendant,  as  he  admits  in 
his  answer,  was  still  to  collect,  and  pay  the  debts,  and  pay  over 
to  the  complainant  half  the  surplus.  In  this  part  of  the  answer 
he  says  he  was  to  pay  over  after  making  proper  deductions  and 
payments. 

There  is  nothing  said  in  the  answer  about  this  $500  to  be  al- 
lowed to  Mr.  Runyon.  The  general  words,  "after  making  proper 
deductions  and  payments,"  and  an  item  in  the  schedule  annexed 
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to  the  answer,  of  the  date  of  May  1st,  1841,  "  Paid  P.  P.  Run- 
yon  on  his  account  $500,"  are  the  only  matters  in  the  answer 
that  can  have  any  reference  to  this  $500  allowed  to  Mr.  Run- 
yon  for  his  risks. 

The  receipt  given  by  the  complainant,  on  the  17th  of  Decem- 
ber, 1841,  is  not  relied  on  as  proof  of  final  settlement  and  dis- 
charge, for  the  parties  have  agreed  to  go  into  the  account,  and  it 
was  agreed  that  a  reference  should  be  made  to  a  master  to  state 
the  accounts. 

This  allowance  to  Mr.  Runyon,  if  made,  must  be  made  on  the 
sole  ground  of  what  Mr.  Runyon  himself  says  about  it.  He 
was  called  by  the  defendant.  Nothing  is  said  about  it  in  his 
principal  examination.  On  cross-examination,  he  says  he  ex- 
pected some  remuneration  for  his  risks,  independent  of  his 
interest  money,  if  the  experiment  was  successful ;  that  there  was 
no  distinct  bargain  about  it — it  was  cheerfully  awarded. 

Being  again  examined  on  the  part  of  the  defendant,  he  says 
the  $500  paid  him  for  his  risk  was  by  the  agreement  of  both 
parties. 

Being  again  cross-examined,  he  says  that  at  first  there  was 
no  specific  sum  agreed  on  for  his  risk ;  the  $500  was  agreed  on 
some  time  during  the  progress  of  the  dissolution.  That  he  pro- 
posed to  take  a  portion  of.the  profits  or  a  specific  sum  ;  that  the 
complainant  said  it  had  better  be  a  specific  sum,  and  he,  the  wit- 
ness, proposed  this  amount,  and  it  was  agreed  to ;  that  nothing 
was  said  about  conditions.  He  thinks  both  were  present,  and 
that  it  was  in  the  shop  before  the  final  separation ;  that  they 
agreed  to  it  cheerfully,  particularly  the  complainant. 

It  may  be  remarked  here,  that  the  final  separation  was  in 
December,  1840;  and  that  to  Exhibit  No.  5,  Mr.  Runyon's 
account  against  the  firm,  is  subscribed  Mr.  Runyon's  receipt  in 
full  to  Onderdonk,  dated  June  1st,  1841 ;  and  that  this  exhibit 
shows  under  date  of  July  1st,  1840,  this  charge,  "  His  share  of 
the  profits,  $500." 

Has  this  $500  been  actually  paid  by  the  defendant  to  Mr. 

Runyon  ?     If  I  could  be  satisfied  that  it  had  been,  by  agreement 

of  the  parties,  so  paid  by  the  defendant  that  to  disallow  it  would 

result  in  loss  to  him,  I  would  leave  the  parties  in  statuquo;  but. 

VOL.  ii.  T 
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I  am  not  satisfied  that  anything  more  has  been  done,  between 
Mr.  Runyon  and  the  defendant,  in  reference  to  this  $500,  than 
the  stating  the  accounts  between  them  in  a  way  to  relieve  the  de- 
fendant to  that  extent  in  his  accounts  with  the  complainant.  If 
paid,  when  was  it  paid  ?  No  one  tells  us.  Nor  is  there  any 
direct  allegation  that  it  has  ever  been  paid.  Mr.  Runyon  says 
that,  besides  the  bond  and  warrant  for  $4064.84,  he  had  en- 
dorsed for  the  firm  to  about  $3000;  and,  in  another  part  of  his 
deposition,  he  says  that,  after  the  final  separation,  the  defendant 
had  paid  him  between  $3300  and  $3400,  due  him  from  the  firm. 
Is  this $500  included  in  the  language  "due  him  from  the  firm?" 
Was  it  a  debt  ?  In  another  part,  he  says  the  $3300  or  $3400 
paid  him  by  the  defendant  was  in  small  sums  of  a  few  hundred 
dollars  at  a  time,  except  the  last,  which  was  $1600.  There  is 
an  evident  tenderness  in  reference  to  the  matter  of  the  actual 
payment  of  this  $500.  But,  under  the  circumstances  of  the 
case,  and  in  view  of  the  relation  existing  between  Mr.  Runyon 
and  the  defendant,  and  the  remark  of  Mr.  Runyon  that  he  would 
not  have  done  what  he  did,  had  not  one  of  the  firm  been  his  son- 
in-law,  I  do  not  think  I  should  have  been  satisfied  to  allow  this 
charge,  even  if  there  had  been  evidence  of  a  formal  payment  of 
it  by  his  son-in-law. 

The  master  does  not  put  the  allowance  on  the  ground  that  it 
had  been  paid.  He  allowed  it  "as  a  compensation  to  Mr.  Run- 
yon for  his  risk  in  endorsing  for  the  firm  and  supporting  it 
through  difficulties,  upon  the  agreement  of  the  parties  as  proved." 
I  think  it  is  an  agreement  which,  if  clearly  proved,  the  court 
•should  not  aid  in  carrying  out.  It  is  the  first  occasion  on  which 
£  have  heard  it  claimed  that  one  is  to  be  allowed,  by  a  court, 
.compensation  for  endorsing  for  another.  If  he  had  advanced 
the  money,  instead  of  endorsing  notes,.he  could  have  but  legal 
interest.  To  my  mind,  the  sanction  of  such  a  charge  would 
furnish  a  cover  for  exorbitant  charges,  in  effect  usury,  and  that 
not  on  money  advanced,  but  on  mere  liabilities  incurred.  It 
would  be  a  mischievous  precedent  to  allow  such  a  charge.  This 
exception  of  the  complainant  is  therefore  allowed. 

Next,  as  to  the  other  exception  on  the  part  of  the  complainant. 
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The  master  has  charged    the   defendant   with    the 

amount  received  by  him $5,603  13 

And  credited  him  with  amount  paid  by  him 4,640  69 


And  has  struck  the  balance  here  of 962  43 

The  report  then  divides  this  balance  and  says  one- 
half  of  it  is  due  complainant 481  22 

And  then  says  that  it  appears  by  the  evidence  that 
oil  the  17th  Sept.,  1841,  $378.69  was  paid  by 
the  defendant  to  the  complainant,  and  deducts  it..  378  69 


And  strikes  a  balance  against  the  defendant  of $102  53 

The  answer  says,  that  on  the  17th  September,  1841,  the  de- 
fendant paid  to  the  complainant  $335. 69,  and  that  the  complain- 
ant admitted  he  had  received  $43  from  debtors  of  the  firm,  oc 
accounts  with  which  the  defendant  stood  charged  in  the  inven- 
tory, which  $43,  added  to  the  sum  actually  paid,  made  $378.69. 
It  does  not  appear  that  in  the  master's  charging  side  of  the 
account,  the  defendant  is  charged  with  the  accounts  from  which 
the  $43  was  collected  by  the  complainant;  but,  if  I  understand 
it,  the  defendant  is  charged  by  the  master  only  with  the  moneys 
actually  received  by  him.  The  master  says  that  he  finds  that 
the  defendant  received,  subsequent  to  the  dissolution,  of  the  funds 
and  effects  due  and  belonging  to  the  firm,  $5603.13,  as  appears 
by  Schedule  No.  1,  annexed  to  his  report ;  that  the  said  sum  em- 
braces all  the  moneys  and  effects  of  the  partnership  which  came 
to  the  hands  of  the  defendant,  and  all  the  moneys  and  effects  of 
the  firm  for  which  he  should  be  made  accountable;  that  Sched- 
ule No.  1,  annexed  to  his  report,  embraces,  &c.,  (see  the  first  part 
of  the  report.)  New,  Schedule  A,  annexed  to  the  bill  as  an  ac- 
count of  the  assets  of  the  firm  at  the  time  of  the  dissolution, 
amounts  to  $8147.41;  and  Schedule  B  annexed  to  the  bill  as 
an  account  of  the  moneys  received  by  the  defendant  from  the  as- 
sets, amounts  to  but  $5589.91.  I  do  not  see  from  this  that  the 
$43  was  received  by  the  complainant  from  accounts  with  which 
the  defendant  remains  charged. 

The  answer  gives  a  list  of  names,  with  the  amount  due  from 
each,  which  the  defendant  says  he  was  not  able  to  collect,  and 
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he  takes  credit  for  them,  and  then  says  : 

"Leaving  in  the  hands  of  the  defendant  claims  which  have  been 

collected,  to  the  amount  of $5,469  87." 

He  then  admits  that  since  the  making  of  the  inventory,  he 
has  collected  and  received  the  following  items  not  included  in  the 
inventory,  (giving  names  and  sums,)  amounting  to  $117.33.  And 
then  adds,  "  which,  added  to  the  amount  in  the  hands  of  the  de- 
fendant as  last  above  stated,  makes  the  sum  of  $5587.20,"  which 
sum,  it  will  be  perceived,  is  within  $2.71  of  the  amount  of  said 
Schedule  B,  annexed  to  the  bill  as  an  account  of  the  moneys  re- 
ceived by  the  defendant.  It  seems  from  this  that  the  defend- 
ant has  only  charged  himself  with  the  moneys  actually  received 
by  him,  and  why  should  he  charge  himself  with  more? 

The  master  has  charged  him  with  but  $5603.13,  being  but 
$16.93  more  than  the  defendant  has  charged  himself  with  having 
actually  received.  What  this  additional  $16.93  is  for,  would, 
I  presume,  be  discovered  by  a  particular  examination  of  the 
report,  but  this  is  not  necessary ;  it  is  not  the  $43  received  by 
the  complainant.  And  I  do  not  see  that  the  defendant,  as  the 
account  is  stated  by  the  master,  is  charged  with  the  accounts 
from  which  the  complainant  received  the  $43.  If  it  can  be 
shown  that  he  is,  there  can  be  no  objection  to  his  doing  so. 

To  make  the  account  correct,  in  the  master's  mode  of  stating 
it,  one  of  two  ways  may  be  taken  :  either  to  add  the  $43  to  the 
whole  amount  of  receipts,  which  will  show  the  amount  to  be  di- 
vided between  them,  and  let  the  $43  go  towards  the  complain- 
ant's half,  as  already  received  by  him,  orr  to  deduct  from  the 
balance,  $481.22,  struck  by  the  master,  the  $335.69,  and  half  of 
the  $43. 

This  exception  on  the  part  of  the  complainant  is  also  allowed. 

The  exception  on  the  part  of  the  defendant,  that  the  master 
has  made  no  allowance  to  him  by  way  of  compensation  for  his 
services  in  settling  the  business  of  the  firm,  is,  I  think,  well  taken. 
I  shall  direct  the  allowance  of  3  percent,  on  $5603. 13,  and  that 
he  be  credited  therefor,  and  that  the  balance  in  his  hands  be  then 
struck,  which  will  be  the  same  as  deducting  half  of  the  commis- 
sions from  the  complainant's  half  of  the  balance  struck. 

REVERSED,  2  Hal.  Ch.  632. 
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PLINY  B.  FULLER  v.  CHAELES  TAYLOR. 

1.  Injunction  allowed,  and  receiver  appointed,  on  bill  by  an  execution 
creditor. 

2.  An  answer  of  a  defendant,  to  a  bill  for  discovery,  &c.,  by  an  execution 
creditor,  that  he  has  no  property  of  any  kind,  will  not  prevent  an  order 
referring  it  to  a  master  to  appoint  a  receiver,  and  directing  the  defendant  to 
deliver  to  such  receiver  his  property  and  effects,  on  oath  before  the  master. 


Bill  filed  March  20th,  1847,  by  Pliny  B.  Fuller  against  Charles 
Taylor,  after  judgment  at  law  and  execution  thereon  returned 
unsatisfied,  to  compel  the  discovery  of  any  property  belonging 
to  said  Taylor,  and  to  prevent  the  transfer  of  any  such  property; 
or  the  payment  or  delivery  thereof  to  the  said  Taylor,  and  prayj 
ing  injunction  and  a  receiver. 

On  the  reading  aud  filing  of  the  bill,  an  injunction  was 
granted. 

Ou  the  7th  June,  1847,  a  motion  was  made,  on  notice,  for  an 
order  that  it  be  referred  to  a  master  to  appoint  a  receiver,  and 
that  the  defendant  deliver  over  to  such  receiver  his  property  aud 
effects,  on  oath  before  the  master. 

On  the  hearing  of  the  motion,  an  answer  of  the  defendant  to 
the  bill,  was  read. 

Wm  M.  Scudder,  for  the  motion,  read  the  statute  approved 
March  20th,  1845,  entitled  "A  supplement  to  an  act  respecting 
the  Court  of  Chancery."  Rev.  Stat.  921.  He  said  it  was  simi- 
lar to  the  statute  of  New  York,  on  the  same  subject,  and  cited 

4  Paige  575 ;  7  Ib.  47 ;  8  Ib.  568,  572. 

t 

A.  C.  M.  Penninglon,  contra,  contended  that  a  receiver  should 
not  be  appointed,  after  answer  denying  all  the  charges  of  the 
bill — that  a  receiver  should  not  be  appointed  unless  the  answer 
shows  there  is  property  assign. 

THE  CHANCELLOR.  The  supplement  to  the  act  respecting  tho 
Court  of  Chancery  (Rev.  Stat.  921)  provides  that,  whenever  aa 
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execution  shall  have  been  issued  on  a  judgment  at  law,  and  shall 
have  been  returned  unsatisfied,  in  whole  or  in  part,  leaving  an 
amount  or  balance  remaining  due  exceeding  $100,  exclusive  of 
costs,  the  party  suing  out  such  execution  may  file  a  bill  in  chan- 
cery to  compel  the  discovery  of  any  property  or  thing  in  action 
belonging  to  the  defendant  in  such  judgment,  and  of  any  prop- 
erty, money,  or  thing  in  action  due  to  him,  or  held  in  trust  for 
him,  except  such  property  as  is  now  reserved  by  law,  and  to  pre- 
vent the  transfer  of  any  such  property,  money,  or  thing  in  action, 
or  the  payment  or  delivery  thereof  to  the  defendant,  except  when 
such  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from,  some  person  other  than  the  debtor  himself. 

That  the  court  shall  have  power  to  compel  such  discovery, 
and  to  prevent  such  transfer,  payment,  or  delivery,  and  to  decree 
satisfaction  of  the  sum  remaining  due  on  such  judgment,  out  of 
any  personal  property,  money,  or  things  in  action  belonging  to 
the  defendant,  or  held  in  trust  for  him,  with  the  exception  above 
stated,  which  shall  be  discovered  by  the  proceedings  in  chan- 
cery ;  provided,  that  if  the  personal  property,  money,  or  thing 
in  action  which  shall  be  discovered  as  aforesaid,  does  not  amount 
to  $100,  no  costs  shall  be  recovered  by  the  plaintiff  in  such  pro- 
ceeding. 

This  act  was  passed  after  the  enactment  of  the  law  abolishing 
imprisonment  for  debt,  and  is  founded  on  the  just  idea  that  all 
the  property  of  a  debtor  should  be  honestly  applied  to  the  pay- 
ment of  his  debts,  and  on  the  further  idea  that,  in  view  of  the 
frauds  of  debtors  in  concealing  and  withholding  property  from 
creditors,  by  putting  it  in  such  shape  that  it  cannot  be  reached 
by  execution  at  law,  the  execution  creditor  should  have  the  aid 
of  a  Court  of  Chancery  to  discover  property  and  apply  it  to  the 
satisfaction  of  his  execution. 

The  statute  is  founded  in  morals,  and  is  of  most  salutary  ten- 
dency, and  the  spirit  and  equity  of  it  should  be  faithfully  and 
rigidly  carried  out  by  the  Court  of  Chancery.  A  proper  exer- 
cise, by  this  court,  of  the  power  given  to  it  by  this  statute,  will 
tend  1o  correct  an  alarming  evil  which,  I  am  satisfied,  was  fast 
growing  upon  us,  by  removing  the  temptations  to  the  practice  of 
it.  The  dictates  of  morality,  and  even  of  religion,  or,  I  should 


JUNE  TERM,  1847.  303 

Fuller  T.  Taylor. 

rather  say,  the  profession  of  it,  seemed  insufficient  to  silence  the 
many  pleas  under  which  an  easy  conscience  rests  satisfied  in  the 
concealment  of  property  from  creditors.  A  legislative  provision, 
in  the  shape  of  power  to  compel  the  discovery  of  hidden  proper- 
ty, under  the  sanction  of  an  oath,  was  necessary  to  correct  the 
evil. 

The  statute  provides  that  the  court  shall  have  power  to  com- 
pel the  discovery,  and,  there  being  no  limitation  of  the  power, 
the  plain  inference  is  that  the  statute  gives  all  the  power  which  a 
Court  of  Chancery  can  exercise  according  to  the  course  of  the 
court.  And  the  evil  to  be  remedied  is  of  such  a  nature  that 
this  court  will  not  hesitate  to  exercise  its  fullest  power  in  apply- 
ing the  remedy. 

These  remarks  are  not  made  with  special  reference  to  the 
present  case,  but  are  intended  to  express  the  views  of  the  court 
as  to  the  power  given  by  the  statute,  and  the  manner  in  which 
it  may  and  should  be  exerted. 

The  question  now  presented  is,  whether  an  answer  of  a  de- 
fendant, to  a  bill  filed  by  an  execution  creditor  under  our  stat- 
ute, that  he  has  no  property  of  any  kind,  enables  a  defendant 
successfully  to  resist  a  motion  for  an  order  referring  it  to  a  mas- 
ter to  appoint  a  receiver,  and  for  the  delivering  over,  by  the 
defendant,  to  such  receiver,  of  his  property  and  effects,  on  oath 
before  the  master.  I  am  clearly  of  opinion  that  it  does  not. 

The  order  applied  for  will  be  granted. 

Order  accordingly. 
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HENRY  MILLER  AND  OTHERS,  TRUSTEES  OF  THE  ANTI- 
PuEDO-BAPTIST  SOCIETY  MEETING  IN  SALEM,  v.  ISAAC 
ENGLISH  AND  OTHERS. 

1.  The  question  of  property  and  right  of  possession,  between  two  bodies, 
each  claiming  to  be  the  trustees  of  an  incorporated  religious  society,  is  a 
question  to  be  determined  at  law. 

2.  A  dissension  having  arisen  in  an  incorporated  religions  society,  growing 
out  of  the  question  whether  a  house  of  worship  should  be  built  at  another 
place,  a  part  of  the  congregation  built  the  new  house,  and  elected  a  board  of 
trustees.     A  part  of  the  congregation  remained  in  the  old  building;  and  the 
persons  claiming  to  be  the  trustees  of  the  old  society  refused  to  the  new  party 
entrance  into  the  old  burying-ground  for  the  purpose  of  burial,  and  the  new 
party,  on  several  occasions,  broke  open  the  gates  of  the  old  burying-ground, 
for  the  purpose  of  burying  therein.     On  bill  filed,  an  injunction  was  granted 
restraining  such  forcible  entry.     On  answer  and  argument  the  court  held  that 
a  forcible  entry  for  such  purpose  was  not  such  an  injury  as  called  for  the  in- 
terposition of  the  court  by  injunction. 

3.  On  motion  to  dissolve  an  injunction,  affidavits  in  support  of  the  injunc- 
tion, to  contradict  matters  in  the  answer  alleged  to  be  irresponsive  to  the  bill, 
cannot  be  read  if  the  defendant's  counsel  disclaim  and  waive  reliance  on  any 
irresponsive  matter. 

The  bill  filed  May  17th,  1847,  is  exhibited  by  Henry  Miller, 
William  Brown,  William  H.  Nelson,  Mark  Armstrong,  William 
Robinson,  George  O.  Mitchell  and  Adam  H.  Sickles,  of  the  coun- 
ty of  Salem,  trustees  of  the  Anti-Psedo-Baptist  Society  meeting 
in  the  town  of  Salem,  in  the  State  of  New  Jersey. 

It  states  that,  in  1743,  the  first  Baptist  meeting-house  near 
Salem  was  built  at  a  place  called  "Mill  Hollow,"  and  that,  in 
1757,  it  was  constituted  as  a  church. 

That  the  congregation  having  greatly  increased,  a  new  and 
large  house  became  desirable  and  necessary,  and  a  large  and 
commodious  brick  building  was  erected  in  the  town  of  Salem,  in 
1787;  and  the  society  continued  an  established  and  constituted 
religious  society,  by  the  name  of"  The  First  Day  Baptist  Soci- 
ety in  the  town  and  county  of  Salem,  in  the  State  of  New  Jer- 
sey," until  July  3d,  1786,  when  the  said  society  resolved  to  be 
constituted  a  body  politic  and  corporate,  under  the  act  entitled 
"An  act  to  incorporate  certain  persons  as  trustees  in  every  reli- 
gious society  or  congregation  in  this  state,  for  transacting  the 
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temporal  concerns  thereof,"  passed  March  16th,  1786;  and  did, 
accordingly,  become  so  incorporated,  under  the  name  of  "The 
Trustees  of  the  Anti-Psedo-Baptist  Society,  meeting  in  the  town 
of  Salem,  in  the  State  of  New  Jersey  ; "  and  elected  John  Holme, 
Thomas  Sayre,  Benjamin  Holme,  John  Briggs,  Samuel  Vance, 
Anthony  Keasbey  and  Howell  Smith  the  trustees  of  said  body 
corporate. 

That  Mary  Dunlap,  by  her  will  dated  August  23d,  1790, 
devised  to  the  trustees  of  the  said  society  and  their  successors  in 
office,  all  her  lands  in  the  town  of  Salem  or  elsewhere,  forever, 
for  the  sole  use  and  benefit  of  the  said  church,  for  the  support 
of  the  gospel,  and  ministers  or  pastors  to  supply  the  said  church, 
that  may  or  shall  be  of  the  same  faith  and  order  that  the  said 
church  was  and  now  is  established  on  ;  and  authorized  the 
trustees  for  the  time  being,  whenever  they,  with  the  said  church, 
should  think  it  may  be  the  most  advantage  to  and  for  the  sup- 
port of  a  minister  for  the  said  church,  to  sell  the  said  lands,  or 
any  of  them,  or  to  exchange  them  for  other  lands.  That  she 
also  bequeathed  the  residue  of  her  personal  property,  not  other- 
wise bequeathed,  to  the  said  trustees  for  the  same  use  and 
objects. 

That  the  said  society  continued  in  apparent  peace  and  har- 
mony until  a  few  years  ago,  when  dissensions  crept  in  among 
them,  growing  out  of  a  proposition  to  erect  a  more  modern  and 
costly  church  edifice  in  a  more  central  part  of  the  town  of  Salem. 

That  frequent  meetings  were  held  on  the  subject,  at  which 
much  disagreement  and  acrimony  appeared. 

That  all  the  complainants,  (except  William  Robinson,  who 
lived  out  of  the  town  of  Salern,)  and  many  in  the  vicinity  of  the 
said  town,  opposed  the  building  of  a  new  church  edifice,  and  the 
expenditure  for  that  purpose  of  the  funds  of  the  society,  devised 
to  them  for  other  purposes. 

That,  as  far  back  as  May,  1840,  it  was  suggested,  by  some  or 
one  of  the  persons  who  advocated  the  building  of  a  new  church 
edifice,  that  no  record  of  the  certificate  of  the  first  trustees,  nor 
of  their  oaths  of  office,  could  be  found  in  the  office  of  the  clerk 
of  the  county  of  Salem,  and  that  the  original  certificate  signed 
by  the  said  first  trustees  was  lost.  And,  thereupon,  it  was  re- 
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solved  that  it  was  expedient  to  incorporate  the  said  Baptist 
church  and  congregation,  pursuant  to  the  act  entitled  "An  act  to 
incorporate  trustees  of  religious  societies,"  passed  June  12th, 
1799;  notwithstanding  that  the  original  corporation  remained 
naduBolved. 

That  in  pursuance  of  said  resolution,  a  meeting  was  held  on 
the  5th  of  February,  1844,  and  a  new  incorporation  formed, 
under  the  said  act  of  June  12th,  1799,  and  Stephen  Mulford, 
since  deceased,  John  W.  Challiss,  William  L.  Seagrave,  Henry 
Freas,  William  Johnson,  Isaac  English  and  John  N.  Cooper 
were  elected  trustees  of  said  new  corporation,  who  took  and  sub- 
scribed the  oaths,  &c. 

That  the  said  trustees  thus  last  elected  usurped  the  name  of 
"  The  Trustees  of  the  Anti-Paedo-Baptist  Society,  meeting  in  the 
town  of  Salem,  in  the  State  of  New  Jersey,"  and  certified  such 
name  to  the  clerk  of  the  county  of  Salem,  who  recorded  the 
same,  by  reason  of  which  proceedings,  as  the  complainants  are 
advised  and  believe,  they  abjured  the  former  corporation,  which 
is  still  in  being. 

That  the  said  last-named  trustees,  having  in  their  possession 
the  funds,  property,  books  and  records  of  the  original  corpora- 
tion, made  sale  of  the  said  devised  lands,  in  small  lots,  to  several 
purchasers,  and  thereby  raised  about  $2000,  and  appropriated 
the  same  toward  the  erection  of  a  large,  new,  costly  building, 
for  the  said  newly  erected  body  corporate;  which,  the  complain- 
ants are  advised  and  believe,  was  illegal  and  contrary  to  the  true 
iutent  and  meaning  of  the  will  of  the  said  Mary  Dunlap. 

The  bill  states  that  the  meeting  at  which  the  question  was 
put,  whether  the  congregation  should  remove  to  the  new  edifice, 
was  held  without  any  notice  given  of  the  object  or  intent  thereof, 
or  consulting  with  the  members  opposed  to  the  removal.  That 
on  the  question  being  put,  about  sixty  rose  in  favor  of  going  to 
the  new  church;  the  members  and  congregation  and  persons  at- 
tending the  church  being  about  250.  And  it  was  determined, 
at  one  of  the  meetings,  of  which  due  notice  was  given,  that  the 
old  church  building  should  not  be  pulled  down. 

That  the  last-elected  trustees,  and  such  of  the  members  of  the 
said  society  or  congregation  as  preferred  the  new  body  corporate, 
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after  the  said  meeting,  and  about  December,  1846,  separated  and 
withdrew  from  the  old  church  and  from  the  original  society  or 
congregation,  and  went  to  the  new  building;  and,  having  so  re- 
moved and  seceded,  declared  themselves  to  be  the  original,  an- 

*  O  7 

cient  corporation,  and  claimed  all  the  property  thereof,  and  use 
force  and  violence  to  enter  upon  the  ancient  property  in  posses- 
sion of  the  complainants. 

That  a  large  number  'of  the  ancient  society  or  congregation 
remained  in  their  ancient  house  of  worship,  under  their  first 
original  act  of  incorporation,  of  July  3d,  1786,  never  having 
seceded  or  separated  themselves  therefrom,  or  ceased  to  be  mem- 
bers of  the  said  ancient,  original  society  and  corporate  body. 

That  the  complainants,  with  the  larger  number  connected  with 
them,  in  order  to  perpetuate  the  line  of  succession  under  the  said 
act  of  1786,  on  the  public  notice  required  by  law,  assembled  on 
the  16th  of  January,  1847,  and  elected  six  trustees,  who,  with 
William  Robinson,  who  was  a  trustee  and  remained  in  the  an- 
cient society,  are  the  complainants  in  this  bill. 

That  the  said  trustees,  after  having  taken  the  oaths  prescribed 
by  law,  met,  and  elected  Henry  Miller  president  of  the  board 
of  trustees,  and  opened  a  church  book,  and  entered  and  continue 
to  enter  all  their  proceedings  therein.  And  that  they  took  upon 
themselves  the  charge  and  control  of  the  lands  remaining  unsold 
of  the  said  original  corporation,  and  of  the  meeting-house  prem- 
ises and  the  burial  ground  adjoining  the  same.  And  that  they 
gave  notice  to  the  defendants,  and  in  two  newspapers  published 
in  Salem,  apprising  those  who  wished  to  bury  their  dead  in  the 
old  Baptist  burying  ground  to  make  application  to  William  Jar- 
mon,  the  duly  appointed  sexton,  which  notice  was  signed  by 
Henry  Miller,  president  of  the  board  of  trustees. 

That  the  defendants,  and  others  who  adhere  to  the  new  corpo- 
ration, have,  on  several  occasions,  (stating  them  particularly) 
forcibly  entered  upon  the  said  old  burying  ground,  by  breaking 
locks,  &c.,  and  dug  graves  therein,  and  threaten  to  continue  to 
do  so,  and  to  force  open  the  said  old  meeting  house,  and  to  raze 
it  to  the  ground. 

That  on  the  14th  April,  1847,  the  complainants  applied  to  the 
Supreme  Court  for  leave  to  file  an  information  in  the  nature  of  a 
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quo  wan-anto  against  the  said  Isaac  English,  &c.,  for  usurping 
tlit>  office  of  trustee  of  the  Ante-Paedo-Baptist  Society  meeting 
aforesaid,  incorporated  July  3d,  1786.  And  the  said  Supreme 
Court,  on  the  26th  April,  1847,  made  an  order  or  rul«  that  the 
said  defendants  show  cause,  on  the  first  day  of  the  next  terra  of 
said  court,  why  an  information  in  the  nature  of  a  91*0  warranto, 
at  the  relation  of  these  complainants,  should  not  be  filed  against 
the  defendants  herein  named,  by  or  in  the  name  of  the  attorney- 
general,  for  usurping  the  office  of  trustees  as  aforesaid.  But 
that  the  defendants,  although  served  with  the  said  order  or  rule, 
still  persist  in  such  forcible  and  violent  entries  as  aforesaid. 

That  the  complainants  have  frequently  expostulated  with  the 
defendants,  and  requested  them  to  desist  from  such  force  and  vio- 
lence, as  the  complainants  would,  freely,  on  proper  request  and 
application,  let  them  enter  and  bury  their  dead,  and  preach  fu- 
neral sermons,  under  the  usual  conditions  of  payment,  &c.  And 
requested  that  they  would  yield  the  quiet  possession  of  said  prem- 
ises to  the  complainants,  and  deliver  to  the  complainants  the 
church  book  of  record,  or  let  them  have  access  thereto,  and  all 
papers,  deeds,  writings  and  documents  of  or  belonging  to  the 
said  original  body  corporate,  all  which  was  refused. 

The  bill  prays  that  the  defendants  may  be  decreed  to  account 
with  the  complainants,  and  to  pay  to  them  the  amount  of  the 
sales  made  by  the  defendants  of  the  real  estate  of  said  original 
corporation,  and  such  other  funds  of  said  corporation  as  the 
defendants  may  have  in  their  hands ;  and  that  the  defendants 
may  be  restrained  by  injunction  from  entering  upon  the  premi- 
ses of  the  said  original  corporation  in  the  charge  of  the  com- 
plainants, without  due  application  to,  and  leave  granted  by 
Henry  Miller,  president  of  the  board  of  trustees,  or  the  duly 
appointed  sexton,  and  upon  complying  with  the  usual  rules  and 
payments  in  such  cases  for  burying  the  dead  ;  and  from  forcing 
any  entrance  into  the  said  old  church  edifice,  and  from  tearing 
down  or  in  any  way  injuring  the  same. 

On  this  bill  an  injunction  was  allowed  by  an  injunction  master. 

The  defendants  filed  their  answer  on  the  25th  of  May,  1847. 

They  admit  that  about  the  year  1675  there   was  a  number  of 

Baptist  families  in  the  vicinity  of  Salem,  West  New  Jersey,  and 
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that  in  the  year  1743  a  Baptist  meeting-house  was  erected  at 
Mill  Hollow,  about  two  miles  from  Salem  ;  that  the  society  con- 
tinued to  increase,  and  required  a  larger  place  of  worship,  and 
that  in  the*  year  1787  a  new  brick  edifice  was  erected  by  said  so- 
ciety, in  the  upper  end  of  the  town  of  Salem  ;  that  the  said  Bap- 
tist society  left  the  old  building  at  Mill  Hollow,  and  removed 
to  the  new  building  in  Salem,  and  has  continued  from  the  year 
1787  to  the  twelfth  day  of  December,  A.  D.  1816,  to  worship 
therein,  as  a  church  and  congregation,  and  that  no  one,  as  far  as 
these  defendants  have  ever  known  or  heard,  has  ever  charged 
their  removal  from  their  old  house  at  Mill  Hollow  to  their  new 
house  then  erected  in  the  upper  end  of  Salem  as  an  act  of  seces- 
sion or  breach  of  discipline,  or  contrary  to  church  government. 

And  these  defendants  further  admit,  that  on  the  third  day  of 
July,  A.  D.  1786,  the  said  society  was  incorporated  according  to 
the  then  existing  laws  of  the  State  of  New  Jersey,  and  became 
a  corporate  body  by  the  name  of  "  The  Trustees  of  the  Anti- 
Paedo- Baptist  Society,  meeting  in  the  town  of  Salem,  in  the  State 
of  New  Jersey,"  and  that  they  did  elect  such  trustees,  who  took 
the  oaths  of  office  and  made  such  certificate  to  the  clerk  of  the 
county  of  Salem,  as  the  complainants  have  in  their  bill  alleged ; 
and  that  they  also  admit,  that  the  said  corporation  has  been  since 
continued,  and  the  succession  of  trustees  hath  been  constantly 
kept  up  and  perpetuated,  and  that  the  defendants,  William  John- 
eon,  "William  K.  Seagrave,  John  W.  Challis,  Henry  Freas,  and 
Isaac  English,  are  the  regular  trustees  of  the  said  corporation  ; 
and  that  they  now  hold  the  full  right  and  power  to  use,  possess, 
and  direct  and  control  all  the  property  of  the  said  corporation, 
under  the  said  act  of  1786,  and  that  the  other  defendants  are 
either  members  of  the  said  Baptist  society,  so  incorporated  in 
1786,  and  therewith  connected,  or  have  acted  under  the  direction 
of  the  said  trustees  in  the  several  matters  set  forth  in  the  said 
bill  of  complaint. 

And  these  defendants  further  answering  say,  that  the  brick 
edifice  in  which  the  said  Baptist  society  had  worshipped  from  the 
year  1786,  was  situated  in  the  upper  end  of  the  town  of  Salem, 
about  three-quarters  of  a  mile  from  the  most  densely  populated 
part  of  the  town,  at  an  inconvenient  distance  for  many  of  the 
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members  of  the  church  and  congregation,  and  had  become  much 
out  of  repair;  that  in  consequence  thereof  it  became,  in  the 
judgment  of  most  of  the  members  of  the  society,  a  matter  of 
great  importance  to  their  spiritual  a«  well  as  temporal  interests 
that  a  new  edifice  should  be  erected,  of  larger  size  and  in  a  more 
suitable  location ;  that  at  a  regular  church  meeting,  held  on  the 
nineteenth  day  of  March,  A.  D.  1S4'2,  a  resolution  was  passed 
to  hold  a  meeting  of  the  church  and  congregation,  on  the  second 
day  of  April  ensuing,  "  to  obtain  the  voice  of  the  church  in  rela- 
tion to  building  a  new  meeting-house  in  Salem."  Regular  notice 
of  this  meeting  was  given  from  the  pulpit,  according  to  the 
usages  of  the  society,  and  at  the  meeting  so  held  on  the  second 
day  of  April,  A.  D.  18-12,  at  which  at  least  one  hundred  and  fifty 
persons  attended,  and  Henry  Miller,  William  Brown,  and  others 
of  the  complainants  being  present,  resolutions  were  passed  with- 
out a  dissenting  voice,  "  to  give  their  aid  to  help  raise  funds  to 
build  a  new  meeting-house,"  and  a  committee  was  appointed  to 
procure  a  suitable  lot.  Several  meetings  on  the  subject  were 
subsequently  held,  and  on  the  sixteenth  day  of  August,  A.  D. 
1842,  at  a  meeting  of  the  church  and  congregation,  it  was  re- 
solved, with  a  view  to  consult  the  opinions  of  all  the  congregation 
and  ascertain  clearly  the  desire  of  a  majority,  that  a  meeting 
should  be  called  for  the  express  purpose  of  considering  and  de- 
ciding "  whether  to  remodel  the  old  house,  or  build  a  new  one." 
Due  notice  in  the  usual  mode  from  the  pulpit  was  given  of  this 
meeting,  and  the  time  fixed  for  September  22d,  1842.  At  such 
meeting,  which  was  fully  attended,  a  committee  was  appointed, 
consisting  of  those  who  were  in  favor  of  re-building  and  repairing 
the  old  house,  and  some  who  were  friendly  to  a  new  building; 
this  committee  met,  and  after  a  full  interchange  of  views,  they 
agreed  upon  a  compromise,  and  made  a  report  in  which  they  say, 
"  the  committee  appointed  by  the  church  to  mature  some  plan  for 
the  mutual  and  harmonious  action  of  this  body,  and  also  to  give 
all  a  fair  chance  to  carry  out  their  views,  either  in  new  modeling 
or  in  building  a  new  house,  report  in  their  opinion  the  best  plan 
to  preserve  the  peace  and  harmony  of  the  church  and  congrega- 
tion ;"  which  plan  was  in  substance  that  an  effort  should  first  be 
made  to  raise  funds  to  remodel  and  repair  the  old  house,  and  if 
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after  nine  months  the  estimated  amount  could  not  be  raised,  that 
then  an  effort  should  be  made  to  raise  the  funds  necessary  to 
build  a  new  house.  On  the  19th  day  of  August,  A.  D.  1843,  a 
period  of  more  than  sixteen  months,  at  a  meeting  of  the  church 
and  congregation,  of  which  due  notice  had  been  given  from  the 
pulpit,  according  to  the  uniform  usage  of  said  society,  the  com- 
mittee last  appointed  made  a  final  report  that  sufficient  funds 
could  not  be  raised  to  re-model  the  old  house,  and  "  that  they  now 
give  it  up  into  the  hands  of  those  who  are  favorable  to  erecting  a 
new  house,  for  them  to  carry  out  the  spirit  of  the  resolution" 
passed  at  the  meeting  of  April  2d,  1842.  A  new  committee  was 
then  appointed  to  collect  funds  and  obtain  a  lot,  which  was  ac- 
cordingly done ;  and  on  the  twentieth  day  of  October,  A.  D.  1843, 
the  congregation,  in  pursuance  with  previous  notice  from  the 
pulpit,  met  at  their  meeting-house,  and  there  resolved,  by  a 
unanimous  vote,  to  build  a  new  meeting-house  on  the  Firth  or 
Thompson  lot,  and  the  trustees  were  ordered  to  take  a  deed  for 
the  same.  On  the  sixteenth  of  March  following,  a  building  com- 
mittee was  appointed,  who  proceeded  to  the  immediate  erection  of 
the  new  edifice.  On  the  twentieth  day  of  December,  A.  D.  1845, 
at  a  regular  appointed  church  meeting,  a  resolution  was  passed, 
directing  the  trustees  to  use  the  funds  of  the  church  in  their 
hands  for  the  completion  of  the  new  meeting-house  ;  and  the  yeas 
and  nays  being  desired,  were  taken,  when  sixty-seven  voted  for 
the  resolution,  and  eleven  against  it — the  whole  of  the  persons 
present  having  voted,  with  the  exception  of  perhaps  three  to  five. 
And  these  defendants  further  answering,  admit  that  there  was 
some  difference  of  opinion  in  the  congregation  in  relation  to  the 
building  of  the  said  new  house,  but  that  such  difference  of  opinion 
was  slight,  and  did  not,  in  any  serious  degree,  affect  the  peace 
or  harmony  of  the  said  church  ;  and  these  defendants  insist  that 
no  action  or  movement  of  the  said  trustees,  church,  or  Baptist 
congregation,  was  ever  had  or  attempted  on  the  subject  of  build- 
ing said  new  house,  or  any  proceeding  relating  thereto,  without 
previous  notice,  according  to  the  well-known  usage  of  such  society, 
and  thus  affording  to  all  its  members  full  opportunity  to  be 
present  and  take  part  therein,  if  they  desired  to  do  so ;  and  that, 
in  every  instance,  when  any  business  connected  with  the  ques- 
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lion  of  building  a  new  house  was  to  be  transacted,  a  majority  of 
the  whole  church  and  congregation  attending  the  said  meeting 
voted  for  and  decided  the  different  propositions,  such  as  these 
defendants  insist  before  this  honorable  court,  and  are  ready  to 
maintain  and  prove,  being  the  fundamental  principle  of  all  Bap- 
tist societies  in  their  church  government,  that  a  majority  of  the 
votes  of  those  present  shall  always  decide,  and  these  defendants 
do  expressly  deny  that  any  of  the  votes  have  ever  been  falsely 
or  erroneously  entered  on  the  books  or  minutes  of  the  said  society, 
as  the  said  complainants  have  improperly  and  falsely  alleged. 

And  these  defendants  further  answering  say  that,  in  obedience 
to  the  often-expressed  wish  of  the  said  church  and  congregation, 
and  pursuant  to  the  orders  and  resolutions  so  passed  at  the  said 
several  meetings,  the  said  William  Johnson,  John  W.  Challis, 
Henry  Freas,  William  K.  Seagrave,  Stephen  Mulford,  since  de- 
ceased, and  Isaac  English,  trustees  of  the  said  Anti-Paedo-Bap- 
tist  society,  did,  in  conjunction  with  William  Robinson,  one  of 
the  complainants,  proceed  to  the  purchase  of  the  said  lot  herein- 
before mentioned,  and  did  erect  thereon  a  large  and  convenient 
brick  edifice,  and  finished  and  completed  the  same  in  a  suitable 
manner  for  religious  services,  according  to  the  ancient  usages  of 
the  Baptist  society  in  the  United  States,  and  that  after  the  new 
edifice  had  been  completed,  and  some  time  in  the  month  of  No- 
vember of  the  year  1846,  at  a  meeting  of  the  said  Baptist  church, 
of  which  due  notice  from  the  pulpit,  according  to  their  ancient 
usage,  had  been  previously  given,  held  at  their  old  meeting-house, 
a  large  number,  to  the  amount,  as  these  defendants  believe,  of 
over  one  hundred  members,  having  been  present,  it  was  unani- 
mously resolved  that  the  new  meeting-house  should  be  dedicated 
to  Almighty  God  on  Saturday,  the  twelfth  day  of  December,  A. 
D.  1846  ;  and  also  resolved  that,  from  and  after  that  day,  the  re- 
ligious services  of  the  said  Anti-P^do-Baptist  Society  should  be 
held  and  conducted  in  the  said  new  meeting-house,  and  these  de- 
fendants expressly  aver  that  due  notice  was  previously  given  from 
the  pulpit  of  the  time  of  such  meeting;  and  these  defendants 
aver  that  there  was  not  at  such  meeting  any  dissent  or  opposition 
to  the  proposition  to  remove  the  place  of  worship  to  the  new 
house ;  and  these  defendants  do  aver  that  if  the  said  William 
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Brown  and  his  associates,  as  is  alleged  in  the  said  bill  of  com- 
plaint, did  feel  or  entertain  any  such  opposition  to  the  removal, 
that  they  did  not  express  it  audibly  or  let  it  be  known  to  others ; 
and  these  defendants  aver  that  the  said  William  Brown  did,  on 
that  day,  in  such  meeting,  publicly  declare  "  that  he  hoped  no 
one  would  oppose  the  removal,"  and  "that  he  should  not  oppose 
it;"  and  further  these  defendants  aver  that  the  said  William 
Brown,  one  of  the  said  complainants,  did,  about  a  week  after 
said  meeting,  say  to  Samuel  Lowe,  one  of  these  defendants,  that 
he,  the  said  William  Brown,  Henry  Miller,  another  of  com- 
plainants, and  one  Joel  Simpkins,  had  determined  to  come  down 
and  attend  at  the  new  house ;  that  they  had  consulted  the  Rev. 
Mr.  Dodge,  a  venerable  and  highly-jsteemed  minister  of  said 
Baptist  society,  who  had  advised  that  course  as  proper  to  be 
pursued. 

And  these  defendants  further  answering  say,  that  on  the  12th 
day  of  December,  1846,  the  said  new  edifice  was  dedicated  to 
Almighty  God,  according  to  the  ceremony,  usage  and  practice 
of  the  Baptist  church,  and  then  became  and  now  is  the  regular 
place  of  worship  of  the  said  Baptist  society ;  and  that,  from 
that  day,  the  worship  of  the  said  Baptist  church  has  been  regu- 
larly held  and  conducted  on  Sabbath  day,  and  at  such  other 
times  as  are  appointed,  at  the  said  new  meeting-house  ;  and  that 
the  said  society  has,  since  that  day,  only  used  the  old  meeting- 
house for  funeral  occasions ;  and  they  further  say,  that  these 
defendants,  part  of  whom,  to  wit,  William  Johnson,  William 
K.  Seagrave,  Henry  Freas,  John  W.  Challis  and  Isaao  English, 
are  the  regular  "Trustees  of  the  Anti-Pado-Baptist  Society, 
meeting  in  the  town  of  Salem,  in  the  State  of  New  Jersey,"  and 
the  residue  of  whom  are  members  of  or  connected  with  the  said 
society,  have  worshipped  in  the  said  new  building  with  the  said 
regular  Baptist  church. 

But  these  defendants  do  expressly  deny  that  they  ever  seceded 
from  the  Baptist  church,  or  departed,  either  in  worship,  disci- 
pline, faith,  doctrine  or  church  government,  from  the  regularly 
established  and  well-known  usages  of  the  said  Baptist  church,  as. 
held  in  the  United  States  by  all  Baptist  churches  of  sound  reli- 
gious faith  and  good  standing.  And  these  defendants  do  deny,- 
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that  they  have  erected  or  established  amongst  themselves  a  new 
body  within  the  limits  of  the  ancient  society,  as  the  complain- 
ants have  set  forth  in  their  bill  of  complaint;  but  they  affirm 
it  to  be  true,  and  insist  that  they,  the  said  defendants,  are  and 
have  always  been  connected  with  the  ancient  regularly  consti- 
tuted body  corporate  and  politic,  incorporated  in  the  year  1786, 
and  that  the  same  is  now  and  hath  always  been  in  full  force. 

And  these  defendants  further  answering  admit  that  in  conse- 
quence of  an  erroneous  belief  of  some  of  the  Baptist  society  that 
the  incorporation  of  July  3d,  1786,  had  not  been  recorded,  a 
search  was  instituted,  and  on  several  occasions  prior  to  the  year 
1840,  and  since,  efforts  were  made  to  find  such  record,  but  with- 
out success,  and  it  was  the  universal  wish  of  all  the  church  and 
congregation  that  some  steps  should  be  taken  to  supply  an  omis- 
sion of  consequence  to  the  whole  society ;  no  dissenting  voice 
was  heard,  and  all  united  on  this  as  proper  and  necessary.  Ac- 
cordingly, counsel  was  sought  and  given,  and  on  or  about  the 
4th  of  February,  1844,  the  church  and  congregation,  after  legal 
notice  had  been  duly  given,  and  under  the  full  but  erroneous 
belief  that  no  such  record  was  in  existence,  held  a  meeting, 
elected  the  same  trustees,  assumed  the  same  name  as  was  origi- 
nally given  in  1786,  took  the  oaths,  and  certified  the  proceed- 
ings to  the  clerk  of  the  county,  as  required  by  law. 

And  these  defendants  further  answering  say,  that  within  a 
very  short  time  after  the  said  trustees  had  been  chosen  as  afore- 
said, and  before  any  act  or  thing  had  been  done  in  any  degree 
affecting  the  said  Baptist  society,  or  its  property,  the  record  of 
ihe  act  of  incorporation  of  July  3d,  1786,  was  found  inserted  in 
.one  of  the  road  books  of  the  clerk's  office  of  the  county  of  Sa- 
Jem,  instead  of  the  book  of  miscellanies,  where  such  proceedings 
are  in  all  other  cases  recorded  ;  but  these  defendants  earnestly 
(insist,  that  William  Johnson,  William  R.  Seagrave,  Henry  Freas, 
John  W.  Challis  and  Stephen  Mulford,  then  living,  and  all  of 
whom,  on  the  4th  day  of  February,  1844,  were  regular  trustees 
of  the  said  corporation,  and  are  so  admitted  by  the  said  com- 
plainants in  their  said  bill  of  complaint,  did  not,  on  that  occa- 
sion, or  at  any  other  time,  resign  their  office  of  trustees,  or  do 
any  act  .or  thing  to  give  up,  abate,  destroy  or  surrender  any  of 
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their  rights,  powers,  privileges  or  duties  under  the  said  original 
charter  of  July  3d,  1786.  And  that  on  that  day  the  said  several 
persons  were  severally  in  the  full  exercise  of  all  the  rights  and 
powers  which  were  ever  conferred  upon  them  by  operation  of 
law,  under  the  said  ancient  act  of  incorporation  ;  and  that  the 
game  rights,  powers  and  privileges  still  continue  in  full  force, 
and  are  held  to  the  same  degree  and  extent  by  the  said  William 
Johnson,  William  R.  Seagrave,  Henry  Freas,  John  W.  Challis 
and  Isaac  English,  who  have  been  duly  elected-  to  fill  a  vacancy 
and  perpetuate  the  succession. 

And  these  defendants  further  answering  say,  that  these  defend- 
ants consider  the  said  William  Robinson  to  be  a  regular  trustee 
under  the  charter  of  1786,  and  he  has  acted  as  such  with  the  said 
William  Johnson,  William  R.  Seagrave,  John  W. Challis,  Henry 
Freas  and  Isaac  English,  since  the  said  fourth  day  of  February, 
A.  D.  1844,  by  superintending  the  erection  of  the  said  new  build- 
ing, the  sale  of  the  town  lots  devised  by  Mary  Dunlap,  attending 
said  sales  and  fixing  conditions  of  sale,  and  signing  the  same  with 
his  own  proper  signature,  by  attending  at  the  new  meeting-house 
since  its  completion  at  the  time  of  renting  the  pews,  and  aiding 
the  other  trustees  in  renting  the  same,  and  sundry  other  official 
acts ;  and  the  defendants  do  aver  that  the  said  William  Robin- 
son never  did  dissent,  as  far  as  they  know  or  believe,  to  the  erec- 
tion of  the  new  meeting-house,  but,  on  the  contrary  thereof,  was, 
as  these  defendants  believe,  entirely  willing  that  it  should  be 
erected,  and  was  one  of  the  building  committee,  and  active  in  it« 
construction  ;  and  that  the  said  William  Robinson,  on  the  day  of 
the  dedication  of  the  new  edifice,  to  wit,  on  the  twelfth  day  of 
December,  A.  D.  1846,  attended  a  meeting  of  the  trustees  held 
in  the  said  new  meeting-house,  took  part  in  the  business  and 
voted  with  the  said  trustees,  refusing  to  give  to  the  said  Henry 
Miller,  or  any  of  his  associates,  the  keys  of  the  old  house. 

And  the  said  defendants  further  in  answering  say,  that  at  the 
meeting  of  the  said  Baptist  congregation,  held  on  the  said  fourth 
day  of  February,  A.  D.  1844,  for  the  purpose  of  electing  trus- 
tees, as  above  set  forth,  Henry  Miller,  William  Brown  and  others 
of  the  said  complainants  were  present  and  took  part  in  all  the 
proceedings,  without  dissent  or  objections,  and  that  every  act  and 
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proceeding  had  and  done  on  that  occasion,  was  conducted  in  a 
peaceable,  harmonious  and  proper  spirit ;  that  it  seemed  to  be 
the  well-meant  effort  of  a  Christian  church  and  congregation  to 
correct  what  was  then  erroneously  supposed  to  be  an  omission 
affecting  their  corporate  rights,  and  as  such  acquiesced  in  by  all 
the  church,  and  by  all  the  members  of  the  congregation  in  the 
proper  spirit,  and  that  the  mistake  having  been  very  soon  discov- 
ered, no  use  was  made  of  the  said  proceedings,  and  no  vote  or  act 
given,  done  or  attempted  under  the  said  act  of  February  4th, 
1844,  in  the  slightest  degree  affecting  the  said  society  or  conflict- 
ing with  the  original  act  of  1786,  and  that  the  said  trustees  who 
were  in  office  prior  to  that  day,  are  so  still  in  the  full  exercise  of 
all  their  corporate  rights,  and  that  they  constituted  a  majority  of 
the  board  of  trustees  with  whose  concurrence  all  official  acts 
have  been  since  transacted. 

And  these  defendants  further  answering  say,  that  after  the 
?»id  Baptist  society  had,  by  their  aforesaid  resolution,  removed 
their  regular  place  of  worship  to  their  new  edifice,  the  old  meet- 
ing-house was  locked  up  on  Sabbath  day,  after  the  usual  worship; 
the  gates  also  were  locked  by  Isaac  English,  the  president  of  the 
board  of  trustees,  and  every  part  of  the  said  church  property, 
including  the  burial-ground,  was  in  the  peaceable  possession  of 
the  said  trustees,  as  the  same  had  always  been  in  their  predeces- 
sors' under  the  ancient  charter  of  1786,  and  so  remained  until, 
to  the  great  surprise  and  regret  of  the  said  trustees,  the  said 
Henry  Miller,  William  Brown,  Adam  H.  Sickler  and  others  of 
the  complainants,  aided  by  a  number  of  evil-disposed  persons,  oil 
or  about  the  thirteenth  day  of  December,  A.  D.  1846,  forcibly, 
illegally,  and  with  strong  hand,  broke  and  entered  the  yard  gates 
of  the  said  old  meeting-house,  so  in  possession  of  the  said  ancient 
society  or  corporation  ;  and  on  the  nineteenth  day  of  December, 
A.  D.  1846,  broke  and  forcibly  entered  the  old  meeting-house, 
and  put  on  new  locks  and  fastenings,  setting  at  defiance  the  lights 
of  the  said  corporation,  and  disregarding  the  laws  of  the  land, 
and  uttering  threats  of  personal  violence  against  any  of  the 
trustees  who  should  attempt  to  interfere  with  them. 

And  the  said  trustees,  defendants  aforesaid,  after  time  for  re- 
flection and  consultation,  and  deeply  impressed  with  the  injury 
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with  such  conduct  of  professing  Christians  was  calculated  to  do 
to  the  cause  of  religion,  and  really  desirous  as  long  as  possible  to 
avoid  collision  and  controversy  with  the  said  complainants,  deter- 
mined that  they  would  permit  them  to  worship  in  the  said  house, 
with  the  earnest  hope  that  the  Dispenser  of  all  good  would  so  far 
enlighten  their  understandings  and  subdue  their  evil  inclinations 
that  harmony  might  again  be  restored  and  Christian  union  re- 
established ;  but  at  the  same  time  these  defendants  fully  admit, 
as  the  complainants  allege  in  their  bill  of  complaint,  that  the  said 
trustees,  defendants,  "  have  declared  themselves  to  be  the  only 
ancient  corporation  "  of  the  said  Baptist  church,  "  and  as  such 
entitled  to,  and  claiming  the  use,  possession  and  property  of  the 
original  body  corporate  and  politic;  "  but  these  defendants  deny 
that  the  said  trustees,  or  any  of  the  defendants,  have  threatened 
to  use  any  force  or  violence,  or  to  make  any  illegal  or  other  en- 
try upon  the  said  premises,  unless  compelled  in  self-defence  to 
save  their  altars  from  violation,  and  to  secure  the  right  of  inter- 
ment for  the  dead. 

And  these  defendants  further  answering  say,  they  admit  that 
a  vote  was  taken,  as  the  said  complainants  have  in  their  bill  of 
complaint  alleged,  as  to  the  propriety  of  tearing  down  the  old 
house  and  using  the  materials  thereof,  and  that  it  was  decided  in 
the  negative ;  but  these  defendants,  though  many  of  them  thought 
and  all  of  them  are  now  convinced  by  sorrowful  facts,  that  it 
would  have  been  much  better  to  have  torn  it  down,  yet  they  all 
submitted  without  a  murmur  to  the  will  of  the  majority, and  have 
since  abandoned  any  idea  of  tearing  down  the  said  old  house,  nor 
have  they,  or  any  one  of  the  said  defendants,  any  intention  to 
tear  it  down  or  otherwise  injure  it. 

And  these  defendants  further  answering  admit  that  the  said 
Henry  Miller  and  his  associates  did  meet  and  hold  such  pretended 
election  of  trustees,  and  take  such  oaths  as  the  said  complain- 
ants have  in  their  said  bill  set  forth  ;  but  these  defendants  do  in- 
sist, and  are  ready  to  maintain  and  prove  as  this  honorable  court 
may  direct,  that  such  election  was  utterly  without  legal  authori- 
ty and  void;  that  at  the  time  of  such  meeting  and  pretended 
election,  there  was  but  one  regular  Baptist  church  and  congrega- 
tion in  the  town  of  Salem,  and  that  was  the  church  and  congre- 
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gation  to  which  these  defendants  were  then  and  are  now  attached  ; 
that  the  said  Henry  Miller  and  his  associates,  at  the  time  of  said 
meeting,  and  still  are  but  a  small  minority  of  the  Baptist  society 
to  which  they  were  formerly  attached,  and  from  which  they  are 
nowseceders  and  disorganizes;  that  they  have  violated  the  dis- 
cipline and  church  government  of  the  Baptist  church,  have 
broken  their  articles  of  church  government,  and  brought  con- 
tempt upon  the  cause  of  religion. 

And  these  defendants  further  answering  say,  that.at  the  time 
of  such  meeting  and  pretended  election,  the  said  Henry  Miller? 
William  Brown,  George  V.  Mitchell,  and  such  of  their  associates 
as  had  formerly  been  members  of  the  Baptist  church,  were  under 
the  censure  of  the  regular  Baptist  church  in  the  town  of  Salem, 
for  breach  of  their  church  covenants  and  unchristianlike  conduct, 
and  that  they  have  since  been  disowned  and  deprived  of  member- 
ship, and  that  not  one  of  the  said  complainants  is  now  a  member 
of  a  Baptist  church,  according  to  its  ancient  faith,  usages  and 
discipline,  nor  could  the  said  Henry  Miller,  or  any  of  his  asso- 
ciates, be  now  recognized  as  a  Baptist  church  by  any  Baptist 
church  in  the  United  States,  of  good  faith  and  standing  ;  nor 
could  they  be  admitted  as  a  Baptist  church  into  the  Baptist  Asso- 
ciation of  the  State  of  New  Jersey,  or  be  recognized  as- such,  or 
admitted  to  any  of  the  privileges  of  a  Baptist  church,  according 
to  the  ancient  usages,  faith,  discipline  and  church  government  of 
raid  society. 

And  the  said  defendants  further  answering  admit  that  there  is 
connected  with  the  said  old  meeting-house,  and  adjacent  thereto, 
a  burial  ground  belonging  to  the  said  ancient  Baptist  society,  and 
these  defendants  insist  that  for  more  than  half  a  century  the 
members  of  the  said  Baptist  society,  and  persons  connected  there- 
with by  ties  of  blood  and  otherwise,  have  been  buried  there. 
Amidst  all  the  conflicts  of  party,  whether  in  church  or  state,  and 
in  all  the  past  history  of  this  ancient  society,  no  human  being 
has  heretofore  been  found,  who  sought  to  shut  out  from  interment 
in  this  resting  place  of  the  dead,  any  of  the  members  of  said 
Baptist  society.  In  this  consecrated  ground  the  bones  of  those 
dear  to  these  defendants  are  laid;  there  have  been  set  apart 
family  lots  for  burial  places  for  some  of  these  defendants,  and 
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others  have  erected  family  vaults,  holding  the  remains  of  their 
loved  and  lost :  there,  side  by  side,  having  been  laid  father  and 
mother,  husband  and  wife,  parent  and  child,  brother  and  sister; 
and  there  is  not  one  of  these  defendants  that  cannot  point  out,  in 
that  ancient  burial-ground,  the  grave  of  a  relative  or  friend,  nor 
is  there  one  who  has  not  hoped,  when  his  own  career  on  earth  was 
ended,  to  be  laid  in  that  burial-ground  of  his  ancestors,  by  the 
side  of  those  whom  they  so  loved  on  earth,  and  hoped  to  meet  in 
Heaven.  And  these  defendants  do,  with  all  possible  respect  for 
this  honorable  court,  firmly  protest  that  the  right  of  interment 
for  the  dead  is  a  most  sacred  privilege,  which  ought  not  to  be 
interfered  with  or  prevented  by  any  order  of  this  or  any  other 
court;  that  it  is  so  esteemed  and  regarded  in  every  land  beneath 
the  sun,  where  Christianity  is  established,  and  that  to  deny  it  to 
these  defendants,  and  to  more  than  one  thousand  souls,  who,  as 
these  defendants  solemnly  insist,  are  this  day  entitled  to  inter- 
ment in  the  burial-ground  of  the  Baptist  society  at  Salem,  of 
which  they  are  wholly  deprived  by  the  injunction  of  this  court, 
is  a  wrong  of  the  most  alarming  and  serious  character,  and  calls 
for  the  prompt  action  of  this  honorable  court,  and  more  particu- 
larly so  when,  as  these  defendants  insist,  there  is  no  other 
burial-ground  for  the  Baptist  society  within  six  miles  of  the  town 
of  Salem,  and  none  intended  or  expected  to  be  made  at  their  new 
meeting-house,  or  elsewhere.  And  the  said  John  W.  Challis, 
Charles  Mill  ford,  John  P.  McCune,  and  Jacob  Mankin,  answer- 
ing for  themselves  and  the  said  defendants,  say  that  the  board 
of  trustees  of  the  said  Anti-Psedo-Baptist  Society,  at  a  regular 
meeting  of  said  corporation,  appointed  the  said  John  W.  Challis 
superintendent  of  the  burial-ground;  and  it  became  one  of  hiu 
duties,  when  application  was  made  for  burials,  to  point  out  the 
place  of  interment ;  that  the  said  Jacob  Mankin  was  the  grave- 
digger  of  the  said  Baptist  society,  and  that  Charles  Mulford  and 
John  P.  McCune  were  members  of  the  said  church,  and  inter- 
ested in  all  its  concerns;  that  on  the  said  several  days  and  times 
set  forth  by  the  said  complainants,  funerals  had  been  appointed, 
the  bodies  of  the  dead  were  awaiting  interment  in  the  said  burial- 
ground,  when  it  was  found  necessary,  in  order  to  secure  the  right 
of  Christian  interment  for  the  dead,  and  counteract  the  inhuman 
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conduct  of  the  said  Henry  Miller  and  his  associates,  that  the 
gates  should  be  opened,  and  the  ground  broken  and  the  graves 
dug,  which  was  accordingly  done,  under  the  full  sanction  and 
authoriiy  of  "The  Trustees  of  the  Anti-Psedo-Baptist  Society, 
meeting  in  the  town  of  Salem,  in  the  State  of  New  Jersey,"  as 
they  lawfully  might  do.  But  these  defendants  expressly  deny 
that  they  took  to  their  aid  any  "posse,"  or  used  any  violence,  or 
uttered  any  threats  or  menace,  as  alleged  by  the  complainants 
but  that  they  proceeded  in  a  quiet  but  firm  manner  to  the  per- 
formance of  a  painful  but  conscientious  duty,  and  in  a  manner 
calculated  to  prove  and  maintain  their  own  rights,  which  they 
know  to  be  both  sacred  and  well  established. 

And  these  defendants,  further  answering,  admit  that  the  said 
Henry  Miller  and  his  associates  did  apply  to  the  Supreme  Court 
of  New  Jersey,  at  or  about  the  time  specified,  to  obtain  the 
"  leave  of  the  court  for  the  attorney-general  to  exhibit  an 
information  in  the  nature  of  a  quo  warranto  against  the  said 
William  Johnson  and  others,  for  usurping,  intruding  into,  and 
exercising  the  office  of  trustees  of  the  Anti-Paedo-Baptist  Soci- 
ety." And  these  defendants  admit  that,  after  argument,  the  said 
Supreme  Court  did  not  grant  the  leave  asked  for,  but  did  grant 
a  rule  to  show  cause,  with  leave  to  take  affidavits,  to  be  heard  at 
the  next  term  of  the  said  Supreme  Court.  And  these  defendants 
had  well  hoped  that  the  said  complainants  would  have  been  con- 
tent to  await  the  full  examination  and  decision  of  the  said  cause 
and  controversy,  in  all  its  bearings,  before  tribunals  competent 
to  settle  this  dispute,  and  where  these  defendants  will  be  ready 
and  willing  to  meet  them,  and  where  these  defendants  insist  that 
the  respective  rights  of  the  two  parties  can  be  fully  settled,  and 
that  the  said  Henry  Miller  and  associates  would  have  not  invoked 
the  extraordinary  power  of  this  honorable  court,  to  harass, 
oppress,  and  injure  these  defendants,  and  to  obtain,  for  the  first 
time  in  the  history  of  the  State  of  New  Jersey,  an  injunction 
restraining  and  preventing  the  right  to  bury  the  dead  in  their 
ancient  burial-ground. 

And  these  defendants  admit  that  Mary  Duulap  did,  about  the 
time  and  in  the  manner  alleged  by  the  complainants,  make  such 
devise  of  real  estate  to  the  said  corporation  as  the  complainants 


JUNE  TERM,  1847.  321 

Miller  v.  English. 

have  in  their  said  bill  of  complaint  set  forth,  and  these  defend- 
ants insist  that  the  said  Mary  Dunlap  meant  and  intended  to  vest 
in  the  trustees,  acting  in  concert  with  the  said  Baptist  church,  a 
discretionary  power  to  sell  the  said  lots  so  by  her  devised,  when- 
ever, in  the  opinion  of  the  said  "  trustees,"  with  the  said  church, 
"  it  would  be  most  to  the  advantage  for  the  support  of  a  minis- 
ter for  the  said  church,"  and  the  said  trustees,  having  derived 
from  the  said  lots  but  a  very  small  annual  income,  and  believing 
that  the  support  of  the  minister  could  be  increased,  and  the 
interests  of  the  church  promoted  by  a  sale  of  the  said  lots,  took 
measures  to  bring  the  subject  before  the  church  at  one  of  their 
regular  monthly  church  meetings,  and,  at  such  meeting,  the 
church  united  with  the  said  trustees  in  the  belief  that  it  would 
be  most  to  the  advantage  and  for  the  support  of  a  minister,  for 
the  said  church  to  sell  the  said  lots,  and  a  resolution  was  passed, 
without  a  dissenting  voice,  to  sell  the  said  lots,  and  accordingly 
the  trustees  sold  a  portion  of -the  property  so  devised  by  Mary 
Dunlap,  and  used  the  funds  as  authorized  to  do  by  the  resolution 
passed  on  the  20th  of  December,  1845,  and  hereinbefore  set 
forth,  and  the  defendants  insist  that  the  sale  of  said  lots  has  been 
found  greatly  to  the  advantage  of  the  minister;  that  while  the 
said  lots  were  rented  and  applied,  with  the  pew  rents  of  the  old 
meeting-house,  to  the  support  of  the  minister,  the  whole  annual 
receipts  never  exceeded  $300,  and  since  the  erection  of  the  new 
edifice  they  have  greatly  enlarged  accommodations ;  many  persons 
who  never  before  attended  have  joined  the  congregation,  and  the 
annual  revenue  to  be  derived  from  all  their  pews  will  be  $1066  ; 
the  larger  number  being  already  rented  for  the  sum  of  $830  or 
thereabouts. 

And  these  defendants  insist  that  the  proceeds  of  the  sale  of 
the  said  lots  has  had  the  effect  to  increase  the  salary  of  the 
pastor  of  the  said  church,  and  that  all  the  funds  received  by  the 
said  defendants,  trustees,  from  the  rent  of  pews  in  their  new  edi- 
fice, have  been  applied  to  the  support  of  the  gospel,  the  payment 
of  clerical  services,  and  other  church  purposes;  that  no  part  of 
the  said  fund  so  derived  under  the  will  of  Mary  Dunlap,  has  been 
wasted  or  mismanaged;  and  these  defendants  do  insist  that  the 
said  trustees  have  faithfully  carried  out  the  will  of  Mary  Dun- 
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lap,  according  to  its  true  intent,  spirit  and  meaning. 

And  these  defendants,  further  answering,  say  that  the  said 
Henry  Miller,  William  Brown  and  Adam  H.  Sickler,  three  of 
the  complainants,  have,  from  time  to  time,  since  the  said  4th  day 
of  February,  1814,  acknowledged  and  recognized  the  full  right 
and  official  power  of  the  said   William  Johnson,  William  E. 
Seagrave,  John  W.  Challis,  Henry  Freas  and  Isaac  English,  as 
trustees  of  the  Anti-Psedo-Baptist  Society  aforesaid.     That  the 
said  Henry  Miller,  in  the  fall  of  1846,  on  the  death  of  his  son, 
applied  in  the  usual  mode  to  the  said  trustees  through  George 
Kirk,  their  sexton,  and  obtained  leave  of  burial  in  their  yard  ; 
that  the  said  Henry  Miller  and  William  Brown,  in  the  month  of 
October  or  November,  1816,  were  appointed  by  the  regular  Bap- 
tist church  a  committee  to  make  assessments  on  members  for  ex- 
penses for  said  church,  which  office  they  accepted  and  the  duties 
of  which  they  performed  without  objection  to  the  authority  or 
power  of  said  church;  and   the  said  Adam  H.  Sickler,  on  or 
about  the day  of ,  1847,  and  since  his  pretended  elec- 
tion of  trustee,  has  paid  to  Jonathan  Beltou,  an  officer  of  the  said 
regular  Baptist  church,  acting  with  these  defendants,  the  church- 
tax  due  from  his  wife  to  said  Baptist  church,  and  at  the  same 
time  the  said  Adam  H.  Sickler  paid  to  Henry  Colgar,  the  regu- 
lar appointed  collector  of  said  Anti-Psedo-Baptist  Society,  the 
pew  rent  due  from  said  Adam  H.  Sickler  to  the  said  Baptist 
church  for  his  pew  in  the  old  house,  thus  admitting  to  its  full 
extent  the  rights  of  these  defendants  as    the  regular    Baptist 
church,  under  the  original  ancient  charter  of  July  3d,  1786. 

And  the  said  John  W.  Challis,  answering  for  himself  and  the 
said  defendants,  says  that  he  has  not  at  this  time  any  distinct 
recollection  of  the  different  conversations  that  he  has  held  with 
the  several  persons  as  set  forth  in  the  said  bill  of  complaint,  but 
he  expressly  denies  that  he  has  ever  said  to  William  Darmon, 
in  his  lifetime,  or  to  "  an  elderly  respectable  citizen  of  the  town 
of  Salem,"  or  to  a  "clergyman  of  the  Baptist  church,"  such 
things  as  are  alleged  by  the  said  complainants  in  their  said  bill 
of  complaint  in  that  behalf. 

And  the  said  Henry  Freas,  answering  for  himself  and  the  said 
defendants,  admits  that  he  has  said  to  Henry  Miller  that  it  would 
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he  better  for  the  church  to  divide,  and  that  they  would  hoth  pros- 
per better  separated,  or  words  to  that  effect ;  but  the  said  Henry 
Freas  expressly  denies  that  he  ever  said  to  Henry  Miller  "  that 
Isaac  English  and  John  N.  Cooper  were  not  legal  trustees,  as 
they  had  been  elected  under  the  new  incorporation." 

And  the  said  William  li.  Seagrave,  answering  for  himself 
and  the  said  defendants,  expressly  denies  that  he  ever  said  to 
any  person  in  reference  to  any  notice  or  advertisement  of  any 
kind  whatever,  posted  up  on  the  yard  gate  or  elsewhere,  "  that 
they  did  not  want  anybody  to  read  it,"  "  they  were  afraid,"  nor 
any  like  expression  whatever. 

And  these  defendants  deny  all  unlawful  combination  and  con- 
federacy in  the  said  bill  charged. 

On  the  17th  June,  1847,  a  motion  was  made  to  dissolve  the 
injunction. 

Mr.  Eak'm  offered  to  read  affidavits  in  support  of  the  injunc- 
tion, to  contradict  which  he  said  new  matter  was  set  up  in  the 
answer  not  responsive  to  the  bill. 

The  counsel  on  the  other  side  said  that  they  should  not  rely 
on  anything  contained  in  the  answer  which  was  not  responsive 
to  the  bill,  if  it  contained  anything  not  responsive. 

The  court  said  the  affidavits  could  not  be  read. 

R.  P.  Thompson  and  /.  C.  Hornblower,  in  support  of  the 
motion  to  dissolve. 

A.  L.  Eakln  and  P.  D.  Vi-oom,  contra. 

THE  CHANCELLOR.  The  controversy  is  between  two  bodies 
of  men,  each  claiming  to  be  the  Trustees  of  Anti-Psedo-Baptist 
Society,  or  in  another  aspect,  between  two  parties,  one  of  which 
claims  that  the  other  has  seceded.  Each  body  claiming  to  be 
the  trustees,  or  each  party,  by  the  body  of  men  it  claims  to  be 
the  true  trustees,  asserts  the  right  to  the  possession  and  care  of 
the  property  of  the  Anti-Psedo-Bapti.st  Society.  This  question 
of  property  and  right  of  possession  belongs  to  another  tribunal. 
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The  interposition  of  this  court,  by  injunction,  was  asked  by 
tho  bo  ly  or  party  claiming  to  be  in  possession  of  the  old  meet- 
ing-hou.se  and  burying  ground  of  the  Anti-Paedo-Baptist  Society, 
to  restrain  any  entry  thereon  without  their  permission.  When 
the  answer  came  in,  the  true  nature  of  the  controversy  was  more 
fully  disclosed  to  the  court.  And  the  question  now  presented  is, 
whether  the  injunction  granted  on  the  reading  of  the  bill  should 
be  continued,  in  view  of  the  case  as  it  now  appears  on  the  bill 
and  answer. 

It  appears  from  the  bill  and  answer,  that  the  party  in  posses- 
sion of  the  old  buik'ing  and  burying  ground  do  not  refuse  per- 
mission for  funera'  services  and  funerals,  by  the  other  party, 
from  any  unwillingness  that  such  services  and  burials  should  be 
jKjrformed  and  made  thvc;  nor  on  the  idea  that  such  services 
and  burials  would  be  a.iv  serious  injury  to  the  premises.  All 
they  require  is,  that  the  o. bet  party  shall  ask  permission  to  do 
so,  and  pay  the  usual  chai^cv.  Ly  way,  I  suppose,  of  recognizing 
their  right. 

The  other  party  refuse  to  u>l'o  such  recognition  by  asking 
permission. 

As  to  these  funeral  service  kti<S  burials,  therefore,  the  par- 
ties, as  the  case  now  appears,  are  standing  upon  no  vital  or  very 
essential  question.  These  funeral  nervines  and  burials,  without 
permission,  would  be  at,  most  mere  trespass,  doing  not  only  no 
irreparable,  but  no  serious  injury. 

Under  these  circumstances,  I  think  it  ij  uct  a  case  in  which 
this  court  should  continue  its  interposition  by  i'ljunotinn. 

Trespasses,  or  alleged  trespasses  of  this  eLa.-a^k.'i,  rxust  be 
left  to  the  law  tribunals. 

The  injunction  will  be  modified  by  being  dissolved  CA  'c  vhia 
part  of  it. 

Order  accordingly. 
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13  THE  MATTER  OF  THE  APPLICATION  OF  JOHN  I.  HOPPER 
FOR  THE  APPOINTMENT  OF  COMMISSIONERS  TO  ASSIGN 
DOWER  TO  MARIA  HOPPER. 

Testator  died  seized  of  lands  in  two  counties,  devising  his  lands  in  one 
county  to  A,  and  directing  his  executors  to  sell  all  the  rest  of  his  lands.  An 
application  by  A  to  the  Ordinary  for  the  appointment  of  commissioners  to 
assign  to  the  widow  of  the  testator  her  dower  in  the  lands  of  which  the  testa- 
tor died  seized,  was  denied.  Semble — The  word  "  purchaser,"  in  Section  17 
of  the  "  Act  relative  to  dower,"  does  not  include  a  devisee. 

Jacob  I.  Hopper  presented  a  petition  to  the  Ordinary,  setting 
forth  that  John  I.  Hopper  died  seized  of  lands  situate  in  the 
counties  of  Bergen  and  Hudson,  leaving  Maria  Hopper,  his 
widow,  entitled  to  dower  therein ;  and  that  he,  the  petitioner,  is 
one  of  the  heirs-at-law  and  devisees,  and  praying  the  appoint- 
ment of  commissioners  to  assign  to  the  said  widow  her  dower  in 
the  lands  whereof  the  testator,  the  said  John  I.  Hopper,  died 
seized. 

The  notice  of  the  application  was,  that  John  I.  Hopper,  one 
of  the  heirs-at-law  and  devisees,  would  apply  for  commissioners. 

An  action  was  pending  in  the  Supreme  Court,  brought  by  the 
widow  against  the  petitioner  for  her  dower  in  the  lands  in 
Bergen  county. 

The  application  was  opposed. 
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E.  R.  V.  Wright  and  W.  Halsted,  for  the  application. 
P.  D.  Froom,  contra. 

THE  CHANCELLOR.  The  old  act,  to  be  found  in  Elmer  145, 
provides  that  it  shall  be  lawful  for  any  widow  entitled  to  dower 
in  any  lands  of  which  her  husband  died  seized,  or  for  any  heir 
or  heirs,  or  guardian  of  any  minor  child  or  children,  entitled  to 
any  estate  in  said  land,  to  apply  to  the  Orphans'  Court  for  the 
appointment  of  commissioners  to  assign  to  such  widow  he  r  dower 
in  the  said  lands.  Devisees  are  not  mentioned  in  the  act. 

It  is  further  provided  by  the  said  act,  that  where  a  husband 
shall  die  seized  of  lands  in  two  or  more  counties,  it  shall  be 
lawful  for  the  Ordinary  or  Surrogate-General  to  appoint  com- 
missioners to  set  off  the  dower. 

The  Revised  Statute  (Rev.  Stat.  75,  §  17,)  provides  that  it  shall 
be  lawful  for  any  widow  entitled  to  dower  in  any  lands  of  which 
her  husband  died  seized,  or  any  heir  or  heirs,  or  guardian  of 
any  minor  child  or  children,  entitled  to  any  estate  in  the  said 
lands,  or  for  any  purchaser  thereof,  to  apply  to  the  Orphans' 
Court  for  the  appointment  of  commissioners  to  assign  dower. 
And  Section  21  of  this  act  provides  that  when  a  husband  shall 
die  seized  of  lands  in  two  or  more  counties,  it  shall  be  lawful 
for  the  Ordinary  to  appoint  commissioners. 

The  question  presented  is,  whether,  on  the  application  of  a 
devisee  of  the  lands  in  Bergen,  for  the  appointment  of  commis- 
sioners to  assign  dower  in  all  the  lands  of  which  the  testator 
died  seized  in  both  counties,  the  Ordinary  can  make  the  ap- 
pointment. 

It  is  difficult  to  understand  what  the  intention  of  the  legis- 
lature was  in  introducing  the  words  "or  for  any  purchaser 
thereof,"  in  the  last  statute.  The  provision  of  the  statute  is, 
"  That  it  shall  be  lawful  for  any  widow  entitled  to  dower  in  any 
lands  of  which  the  husoaud  died  seized,  or  for  any  heir,  &c., 
entitled  to  any  estate  in  the  said  lands,  or  for  any  purchaser 
thereof,"  &c.  :  this  is  the  connection  in  which  the  words  are 
found.  Is  the  word  purchaser,  in  this  connection,  to  be  taken 
as  including  a  devisee  ? 
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If  the  husband  dies  intestate,  the  estate  descends  to  the  heir, 
or  to  all  the  heirs  together.  If  the  heir,  or  heirs  all  together, 
sell  to  a  purchaser,  there  can  be  no  difficulty  in  allowing  him 
the  same  right  to  apply  for  commissioners  to  assign  dower  as 
the  heir  or  heirs  had.  If  one  of  several  heirs  sells  his  interest, 
the  purchaser  from  him  would  stand  in  his  place,  in  reference 
to  any  proceedings  fur  the  assignment  of  dower. 

But  where  there  is  a  will  devising  a  part  of  the  testator's 
lands  to  one,  and  a  part  to  another,  can  either  devisee  apply  to 
the  Orphans'  Court  and  obtain  an  order  for  commissioners  to 
assign  dower  in  all  the  lands  of  which  the  testator  died  seized  ; 
or,  if  the  testator  devises  his  lands  in  one  county  to  one  person, 
and  his  lands  in  another  county  to  another  person,  can  either 
devisee  apply  to  the  Ordinary  and  obtain  an  order  for  commis- 
sioners to  assign  dower  in  all  the  lands,  in  both  counties  ? 

It  is  clear  that,  under  the  original  act,  a  devisee  could  not 
apply  for  commissioners  to  assign  dower.  The  omission  of 
devisees  in  this  act  shows,  as  we  must  infer,  that  the  legislature 
were  aware  of  the  embarrassments  which  would  be  produced  by 
extending  that  act  to  devisees.  They  are  many,  and  would  be 
very  perplexing,  and,  in  view  of  them,  I  cannot  suppose  that 
the  word  "  purchaser,"  in  the  late  act,  was  intended  to  include 
devisees. 

The  petition  and  notice  in  this  case  are,  I  think,  defective. 
They  state  that  the  application  is  made  by  the  petitioner,  as  heir 
and  devisee,  without  any  explanation. 

There  is  also  difficulty  growing  out  of  the  pendency  of  an 
action  in  the  Supreme  Court,  by  the  widow,  against  the  peti- 
tioner, for  her  dower  in  the  lands  in  Bergen  county,  but  I  do 
not  find  it  necessary  to  consider  this  objection  particularly. 

Application  denied. 


CASES  IN  CHANCERY. 
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FREDERICK  ADAMS,  EXECUTOR  OF  JOHN  I.  TUERS,  DE- 
CEASED, AND  IN  HIS  OWN  RIGHT,  WILLIAM  DEALING/ 
AND  CHARITY,  HIS  WIFE,  JACOB  FREDERICKS  AND  JACOB 
KING,  v.  JOHN  I.  RYERSON  AND  ABRAHAM  DEMAREST, 
PETER  H.  PULIS  AND  PETER  H.  WINTER,  EXECUTORS  OF 
ABRAHAM  H.  GARRISON,  DECEASED. 

1.  In  1823,  T.,  an  habitual  drunkard,  requested  R.,  at  whose  store  T.  was 
in  the  habit  of  buying  liquor,  to  accept  a  deed  for  his  farm,  and  pay  his  debts. 
R.  did  not  consent.    Afterwards  T.,  without  the  knowledge  of  R.,  procured  a 
deed  from  him  to  R.,  to  be  drawn,  and   executed  and  acknowledged  it,  and 
took  it  to  R.  and  delivered  it  to  him,  and  requested  him  to  put  it  on  record, 
and  left  it  in  his  hands.     R.  did  not  put  it  on  record,  but  it  remained  in  his 
hands.    On  the  20th  August,  1831,  an  instrument  was  executed  by  R.,  by 
which  he,  in  consideration  that  T.  pay  yearly  during  his  natural  life,  to  R., 
$18,  granted,  bargained,  remised,  released  and  confirmed  unto  T.,  during  hia 
life,  the  said  farm  in  T.'s  possession.     After  this,  R.  caused  the  deed  to  be 
recorded.     T.  never  saw  or  heard  read  the  writing  of  August  20th,  1831, 
The  person  who  drew  this  writing  testified  that  before  it  was  drawn,  T.  had 
consented  that  such. a  writing  should  be  made,  and  requested  him  »o  keep  it 
in  his  possession. 

2.  The  deed  was  declared  void.    Semble,  a  deed,  without  consideration, 
from  one  whose  mind  has  been  greatly  impaired  by  excessive  and  long-con- 
tinued intemperance,  to  another  from  whom  he  had  been   in  the  habit  of 
buying  liquor,  and  who  knew  of  his  excess  in  the  use  of  it,  will  be  set  aside. 


The  bill,  filed  September  8th,  1845,  states  that  John  I.  Tuers, 
late  of  the  county  of  Bergen,  deceased,  in  his  lifetime,  and  on 
or  about  the  1st  day  of  May,  1823,  and  for  more  than  twenty 
years  previous  thereto,  was  seized  in  fee  simple  of  a  certain 
farm  or  tract  of  land,  whereon  he  resided,  in  the  township  of 
Franklin,  in  the  county  of  Bergen,  bounded,  &c.,  (describing  it,) 
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containin^  one  hundred  and  eighteen  acres,  more  or  less;  that 
said  John  I.  Tners,  on  or  about  the  first  day  of  May,  1823,  hav- 
ing then  been  for  many  years  married  to  Margaret  Tuers,  his 
then  wife,  and  who  is  now  his  widow,  they  having  no  children, 
and  belreving  they  would  have  no  children  together,  and  the  said 
John  I.  Tuers  having  become  very  intemperate,  and  living  in 
some  degree  dissatisfied  with  and  exasperated  against  his  said 
wife,  and  fora  time  separated  from  her  on  that  account,  and  being 
desirous  of  securing  his  own  estate  for  the  benefit  of  his  own  re- 
lations by  blood,  or  such  of  them  as  he  might  prefer  for  that 
purpose,  and  being  wrongly  advised  that  in  the  event  of  his 
said  wife  surviving  him,  upon  his  death  without  issue,  she  would 
unavoidably  inherit  the  whole  of  his  estate,  he  did,  for  the  pur- 
pose of  preventing  such  an  event,  and  to  secure  his  estate  from 
her  and  to  his  relations,  on  said  first  day  of  May  aforesaid,  exe- 
cute to  one  John  I.  Ryerson,  a  deed  of  bargain  and  sale  of  the 
above  described  lands  in  fee  simple,  which  deed  bears  date  on 
the  first  day  of  May,  1823,  and  purports  to  be  in  consideration 
of  $3000,  to  the  said  John  I.  Tuers,  paid  by  the  said  John  I. 
Ryerson,  and  to  convey  said  lands  to  said  John  I.  Ryerson  in  fee 
simple  for  his  own  use ;  that  said  sum  of  $3000,  or  any  other 
consideration,  was  not  paid,  or  secured  to  be  paid,  by  said  John 
I.  Ryerson  to  said  John  I.  Tuers,  either  at  the  giving  of  said 
deed,  or  at  any  time  afterwards;  and  that  said  deed  was  not  in- 
tended to  convey  said  property  to  said  John  I.  Ryerson  for  his 
own  use,  but  for  the  use  only  of  said  John  I.  Tuers  and  his  heirs 
or  devisees,  and  for  the  purpose  of  preventing  the  same  from 
falling  into  the  hands  of  his  said  wife,  as  above  mentioned; 
and  charges  that  said  deed,  so  given  without  consideration,  and 
for  the  purpose  aforesaid,  did  not  convey  said  lands  to  said  John. 
I.  Ryerson,  but  that,  both  at  law  and  in  equity,  the  uses  of  said 
conveyance  resulted  to  said  John  I.  Tuers  anil  to  his  heirs  and 
devisees. 

That  said  John  I.  Tuers,  from   the  time  of  said  conveyance 
until  the  time  of  his  death,  which  was  on  or  about  the  7th  day 
of  April,  1842,  continued  in  peaceable  and  quiet  possession  of 
said  lands,  using  and  claiming  them  as  his  own,  and  not  in  any 
way  recognizing  the  title  of  said  John  I.  Ryerson  thereto,  and  that 

VOL  ii.  x 


330  CASES  IN  CHANCERY. 

Adams  v.  Ryerson. 

said  John  I.  Ryerson  has  not,  since  the  execution  of  said  deed, 
exercised,  or  attempted  to  exercise,  any  control  over  said  pro- 
perty, nor  in  any  way  attempted  to  obtain  possession  by  law, 
either  in  the  lifetime  of  said  John  I.  Tuers,  or  since  his  death, 
but  that  it  still  remains  in  possession  of  Margaret  Tuers,  the 
widow  of  said  John  I.  Tuers. 

That  said  John  I.  Tners  remained  in  possession  of  said  lands 
until  the  time  of  his  death,  claiming  the  same  as  his  own,  and 
maintaining  that  said  John  I.  Ryerson  had  no  right  or  claim 
thereto,  and  that  the  conveyance  which  he  once  executed  to  him 
for  the  said  lands  had  been  given  up  and  canceled,  and  that 
said  John  I.  Tuers,  in  his  last  illness,  on  the  26th  day  of  April, 
1842,  made  his  last  will  and  testament,  and  at  that  time  was  not 
seized,  nor  did  he  pretend  to  be  seized,  of  any  lands  except  the 
lands  above  mentioned,  and  by  said  will,  duly  executed  and 
proved  to  pass  real  estate,  he  directed  his  executors  to  sell  all 
his  real  estate,  and,  out  of  the  moneys  arising  from  the  sale,  to 
pay  the  complainant,  Frederick  Adams,  $300,  and  to  divide  the 
residue  of  the  proceeds  thereof  equally  among  the  lawful  heir* 
of  his  three  sisters — Rachel,  who  was  the  wife  of  Michael  Moore, 
Mary,  who  was  the  wife  of  Jacob  Fredericks,  and  Leah,  who 
was  the  wife  of  John  King — and  appointed  Martin  Van  Hou- 
ten,  Jr.,  and  the  complainant,  Frederick  Adams,  executors 
thereof ;  which  executors  proved  said  will  before  the  surrogate 
•of  the  county  of  Bergen,  and  have  probate  thereof. 
.  That  said  Martin  Van  Houten,  Jr.,  died  after  the  granting  of 
•said  probate,  and  that  the  complainant  Charity  Dealing,  the  wife 
•of  William  Dealing,  is  the  daughter  of  said  Rachel,  who  was  the 
wife  of  Michael  Moore,  and  was,  at  the  date  of  said  will,  and 
now  is,  the  only  descendant  and  heir-at-law  of  said  Rachel,  who 
was  the  wife  of  Michael  Moore;  that  the  complainant  Jacob 
Fredericks,  is  the  son  of  Mary,  the  wife  of  Jacob  Fredericks,  in 
said  will  mentioned,  and  now  is,  and  was  at  the  time  of  the  date 
of  said  will,  the  only  descendant  and  heir-at-law  of  said  Mary, 
the  wife  of  Jacob  Fredericks ;  and  that  the  complainant  Jacob 
King  is  the  son  of  Benjamin  King,  now  deceased,  which  Benja- 
min King,  at  the  date  of  said  will,  and  the  death  of  said  testator, 
was  the  son  and  only  descendant  and  heir-at-law  of  Leah,  the 
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wife  of  John  King,  in  said  will  mentioned  ;  that  since  the  death 
of  said  John  I.  Tuers,  said  Benjamin  King  has  died,  leaving 
Jacob  King,  one  of  the  complainants,  his  son  and  only  descend- 
ant and  heir-at-law,  and  having  duly  made  and  published  his 
last  will  and  testament,  whereby  he  devised  and  bequeathed  all 
his  estate,  real  and  personal,  to  the  complainant,  Jacob  King, 
and  appointed  him  sole  executor  thereof. 

That  said  John  I.  Ryerson,  on  the  13th  day  of  August,  1831, 
intending  some  future  and  secret  fraud  and  mischief,  left  said 
deed  to  him  at  the  office  of  the  clerk  of  the  county  of  Bergen  to 
be  recorded,  and  that  the  same  was  recorded  in  Book  G  3  of 
Deeds  for  Bergen  county,  on  pages  54  and  55,  but  that  said  re- 
cording was  unknown  to  said  John  I.  Tuers,  who  supposed  said 
deed  to  be  surrendered  and  of  no  effect;  and  that  said  John  I. 
R,yerson  did  not  pretend  to  said  John  I.  Tuers,  at  that  time,  to 
have  any  claim  to  said  land,  but  that  said  John  I.  Tuers  occupied 
the  same,  and  leased  part  thereof  to  John  S.  For^hee,  a  relation 
of  said  John  I.  Ryerson,  for  the  term  of  fifty  years,  with  the 
knowledge  of  said  John  I.  Ryerson. 

That  said  Ryerson,  on  or  about  the  18th  October,  1837,  hav- 
ing for  some  time  been  indebted  to  one  Abraham  H.  Garrison  for 
money  borrowed  of  him,  and  which  was  secured  to  the  satisfaction 
of  said  Garrison,  made  and  executed  to  said  Garrison  by  the  name 
of  Abraham  Garrison,  and  without  his  knowledge,  a  deed  for  the 
lands  above  described,  excepting  thereout  the  seven  acres  so  leased 
by  said  John  I.  Tuers  to  said  John  S.  Forshee,  and  then  offered 
said  deed  to  said  Abraham  H.  Garrison  in  payment,  or  as  col- 
lateral security  for  said  loan  ;  he,  the  said  Ryerson,  well  knowing 
that  the  conveyance  to  him,  though  absolute  on  its  face,  was 
without  consideration  and  worthless,  and  supposing  that,  by  con- 
veying or  mortgaging  said  lands  to  any  third  person  for  a  bona 
fide  debt  or  consideration  he  could  render  the  original  conveyance 
valid,  and  have  the  said  lands  appropriated  to  his  own  use;  and 
that  said  Abraham  H.  Garrison,  well  knowing  said  conveyance 
from  John  I.  Tuers  to  John  I.  Ryerson  to  be  without  considera- 
tion, and  by  the  meaning  of  the  parties  thereto,  as  well  at  law  as 
in  equity,  to  be  for  the  use  of  said  John  I.  Tuers,  refused  to  ac- 
cept such  deed,  either  as  payment  or  collateral  security  ;  but  that 
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said  John  I.  Ryerson,  after  repeated  importunities,  persuaded 
the  said  Abraham  II.  Garrison  to  accept  the  possession  of  said 
deed,  said  Garrison  at  the  same  time  declaring  that  said  deed 
was  of  no  value  ;  and  said  John  I.  Ryerson,  on  or  about  the  9th 
day  of  October,  1835,  procured  said  deed  to  Abraham  H.  Gar- 
rison to  be  recorded  in  the  office  of  the  clerk  of  the  county  of 
Bergen. 

That  said  John  I.  Tuers  had,  on  or  about  the  19th  day  of  June, 
1822,  executed  a  mortgage  on  said  lands,  above  described,  to 
Baltye  Demarest,  to  secure  the  payment  of  $100,  with  interest,  and 
that  said  mortgage  had  been  assigned  to  one  Albert  N.  Van 

Voorhis,  who,  on  or  about  the  term  of ,  1840,  filed  his 

bill  in  this  court  for  the  foreclosure  and  satisfaction  of  the  same, 
and  made  said  Abraham  H.  Garrison,  as  well  as  said  John  I. 
Ryerson,  a  party  defendant  in  said  suit;  that  said  John  I.  Ryer- 
son did  not  appear  in  said  suit  or  answer  said  bill  ;  that  said 
Abraham  H.  Garrison,  knowing  the  invalidity  of  the  conveyance 
to  said  John  I.  Ryerson,  refused  to  set  up  his  claim  to  said  lands, 
either  as  grantee  or  mortgagee,  or  to  answer  said  bill,  but,  at 
the  solicitation  of  said  John  I.  Ryerson,  permitted  him  to  take 
said  deed;  and  that  said  John  I.  Ryerson  thereupon  employed 
counsel,  who  filed  an  answer  in  the  name  of  said  Abraham  H. 
Garrison,  but  which  was  not  sworn  to  by  him ;  that  to  said  bill 
none  of  these  complainants  were  made  parties,  except  Frederick 
Adams,  as  executor  of  said  John  I.  Tuers,  but  who,  supposing 
the  only  matter  which  could  be  contested  in  said  suit  was  the 
mortgage  to  Baltye  Demarest,  then  held  by  Albert  N.  Van  Voor- 
his,  did  not  appear,  but  made  default;  that,  in  said  suit,  a  de- 
cree was  made  for  the  sale  of  said  mortgaged  premises,  and  that, 
after  pay  ing  the  mortgage  to  the  complainant,  the  sum  of  $1328  67 
should  be  paid  to  said  Abraham  H.  Garrison,  as  the  amount  due 
to  him  on  the  debt  which  it  was  alleged  said  deed  was  given  to 
secure  by  way  of  mortgage;  and  thereupon,  on  application  of 
said  Frederick  Adams,  said  decree  was  opened  and  set  aside,  so 
far  as  relates  to  the  payment  of  the  proceeds  of  the  sale,  after 
paying  the  debt  and  costs  of  the  complainant,  with  leave  to  con- 
test said  conveyance  to  John  I.  Ryerson  and  to  Abraham  II. 
Garrison,  by  filing  an  answer  in  said  suit  or  by  filing  a  cross- 
bill in  this  court. 
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That  said  Abraham  H.  Garrison,  after  said  decree,  died, 
having  made  his  last  will  iu  due  form  to  pass  real  estate,  and 
having  appointed  Abraham  Demarest,  Peter  H.  Pulis,  and  Peter 
H.  Winter  executors  thereof,  who  have  probate  of  the  same,  and 
that  he  thereby  directed  his  said  executors  to  sell  and  convey  all 
his  real  estate. 

That  the  complainants  are  unable  to  sell  said  real  estate,  on 
account  of  said  conveyances  so  made  by  said  John  I.  Tuers  to 
said  John  I.  Ryerson,  and  by  said  John  I.  Ryerson  to  said  Abra- 
ham H.  Garrison,  and  on  account  of  said  John  I.  Ryerson  giving 
out  and  pretending  that  the  same  are  valid,  and  were  made  in 
good  faith,  and  that  he  intends  to  claim  and  take  possession  of 
said  property  under  the  same,  and  that  they,  or  some  person  for 
them,  have  frequently  and  in  a  friendly  manner  applied  to  said 
John  I.  Ryerson,  and  to  said  Abraham  H.  Garrison,  in  his  life- 
time, and  to  his  above-named  executors,  since  his  death,  and  re- 
quested them  to  deliver  up  their  said  conveyances  of  said  lands 
to  them,  and  to  re-convey  said  lands  to  these  complainants,  for 
the  uses  declared  in  said  will  of  said  John  I.  Tuers,  deceased. 

The  bill  prays  that  said  deed  from  John  I.  Tuers  to  said  John 
I.  Ryerson  may  be  declared  void  and  of  no  effect  as  against  said 
John  I.  Tuers  and  the  complainants,  and  that  it  may  be  decreed 
that  the  use  of  the  lands  therein  conveyed  resulted  to  said  John 
I.  Tuers  forthwith,  and  vested  the  same  in  him  in  fee  simple, 
and  that  said  defendants  may  be  decreed  to  re-convey  said  lands 
to  the  complainants,  or  one  of  them,  for  the  use  of  the  will  of 
said  John  I.  Tuers,  and  for  such  other  and  further  relief  as  the 
nature  of  the  case  may  require. 

To  this  bill,  John  I.  Ryerson  put  in  the  following  answer : 

That  he  admits  that  John  I.  Tuers,  deceased,  in  his  lifetime, 
and  on  or  before  the  1st  day  of  May,  1823,  and  for  some  years 
before  that  time,  was  seized  in  fee  simple  of  the  farm,  as  stated 
in  the  complainant's  bill ;  that  at  that  time,  and  for  many  years 
before,  the  said  Tuers  had  been  married  to  Margaret  Tuers,  his 
then  wife, and  who  is  now  his  widow, and  they,  having  no  children, 
lived  very  unhappily  together;  he  lived  part  of  the  time  with  her, 
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and  at  some  period  has  lived  separate  from  her,  ami,  having  no 
relations  in  whose  interest  he  felt  any  anxiety,  he  determined 
that  his  estate  should  not  go  to  his  wife,  or  to  any  of  either  her 
or  his  relations;  and  that  the  said  John  I.  Tuers  being,  at  that 
time,  somewhat  in  debt,  applied  to  this  defendant,  and  offered  to 
give  this  defendant  a  deed  for  his  said  property,  provided  this 
defendant  would  pay  the  debts  of  hira,  the  said  John  I.  Tuers; 
that  this  defendant  did  not,  at  first,  consent  to  the  said  agree- 
ment, whereupon  the  said  John  I.  Tuers,  without  the  knowledge 
or  consent  of  this  defendant,  procured  a  deed  to  be  drawn  and 
acknowledged,  and  brought  the  same  to  this  defendant,  and  in- 
sisted upon  this  defendant's  putting  it  upon  record  ;  that  there- 
upon the  said  John  I.  Tuers  went  away,  leaving  the  said  deed 
in  this  defendant's  hands.  But  this  defendant  denies  that  the 
said  John  I.  Tuers,  either  at  this  time  or  at  any  time  afterwards, 
proposed  to  give  the  said  deed  .to  this  defendant,  or  that  he  was 
ever  advised  by  this  defendant  to  do  so,  because,  in  the  event 
of  his  "wife  surviving  him  without  issue,  she  would  inherit  the 
whole  of  his  estate,  or  that  he  did  it  for  the  purpose  of  secur- 
ing the  said  estate  to  his  own  relations,  but,  on  the  contrary 
thereof,  the  said  John  I.  Tuers  declared  to  this  defendant  that 
he  would  not  leave  his  property  to  either  his  own  or  his 
wife's  relations;  that  this  defendant  admits  that  the  considera- 
tion stated  in  said  deed  was  $3000,  but  this  consideration  was 
put  in  as  a  nominal  matter,  and  this  defendant  was  not  to  pay 
the  said  sum  of  $3000.  He  admits  that  the  said  John  I.  Tuers, 
from  the  date  of  said  conveyance  until  he  died,  continued  in 
possession  of  the  said  farm. 

He  saith  that  the  said  deed  remained  in  this  defendant's  hands 
for  a  considerable  period  ;  that  the  said  John  I.  Tuers  repeatedly 
requested  this  defendant  to  put  the  said  deed  on  record,  and 
that,  on  or  about  the  20th  day  of  August,  1831,  the  said  John  I. 
Tuers  came  to  this  defendant,  and  insisted  that  this  defendant 
should  accept  the  said  deed  and  pay  his  debts,  declaring  that  his 
family  should  not  have  his  property,  and  that  if  this  defendant 
would  not  take  the  deed  and  pay  his  debts,  or  relieve  him  from 
trouble  on  account  of  his  debts,  he  would  give  a  deed  to  some 
stranger;  that,  being  thus  urged  by  the  said  John  I.  Tuers,  this 
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defendant  agreed  to  aud  with  the  said  John  to  take  a  deed  for 
the  said  property,  and  to  pay  the  debts  of  the  said  John,  which 
he  then  owed,  except  a  debt  of  $100  to  one  Baltye  Demarest, 
for  which  said  John  had  given  a  mortgage  on  the  said  farm,  and 
which  debt,  being  an  encumbrance  on  the  said  property,  this  de- 
fendant agreed  to  pay  the  interest  upon,  and,  if  necessary,  to 
pay  the  principal,  if  it  should  be  required,  so  that  the  said  John 
should  not  be  troubled  with  the  same ;  that  thereupon  the  said 
John  I.  Tuers  and  this  defendant  agreed  to  the  same,  aud  this 
defendant  agreed  to  allow  the  said  John  to  live  upon  the  said 
property,  and  to  execute  to  him  a  lease,  so  as  to  permit  the  said 
John  to  occupy  and  enjoy  the  same  during  his  natural  life,  as 
hereinafter  stated  ;  that  then  the  said  John  and  this  defendant 
agreed  to  go  to  one  Garret  Van  Dien  and  see  whether  the  deed 

o  o 

already  given  was  sufficient,  and  if  not,  to  get  him  to  draw  a 
new  deed  and  lease;  that  thereupon  the  said  Garret  Van  Dien' 
informed  said  John  and  this  defendant  that  the  old  deed  was  as 
good  a  deed  as  he  could  draw,  and  they  then  instructed  the  said 
Van  Dien  to  draw  a  lease  from  this  defendant  to  the  said  John  I. 
Tuers;  which  lease  the  said  Van  Dien  then  drew,  and  this  de-' 
fendant  then  signed  and  sealed  the  same,  and  which  lease  is  in 
the  words  and  figures,  or  to  the  purport  and  effect  following,  that 
is  to  say:  "This  indenture,  made  the  twentieth  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
one,  between  John  I.  Ryerson,  of,  (&c.,)  of  the  first  part,  and 
John  I.  Tuers,  of,  (&c.,)  party  of  the  second  part,  for  and  in 
consideration  that  the  said  John  I.  Tuers  must  pay  the  sum  of 
eighteen  dollars  yearly,  and  every  year,  during  his  natural  life, 
uuto  the  said  John  I.  Ryerson,  party  of  the  first  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  have  granted,  bargained, 
remised,  released,  and  confirmed  unto  the  said  party  of  the 
second  part,  in  his  actual  possession  now  being,  and  to  him  for  and" 
during  his  natural  life,  all  that  certain  tract  or  lot  of  land  and' 
premises  situate,  (&c.,)  containing  about  one  hundred  and 
eighteen  acres,  be  the  same  more  or  less,  except  thereout  the 
privilege  to  the  said  John  I.  Ryerson,  party  of  the  first  part,  to 
cut  and  carry  away  timber,  at  any  time  he  sees  fit,  from  said 
premises — together  with  all  and  singular  the  hereditaments  aud 
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appurtenances  thereto  belonging  or  in  any  wise  appertaining,  and 
the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues,  and  profits  thereof,  and  all  the  estate,  right,  title,  inter- 
est, claim,  and  demand  whatsoever,  of  the  said  party  of  the  first 
part  of,  in,  and  to  the  above  bargained  premises,  with  the  hered- 
itaments and  appurtenances — to  have  and  hold  the  said  lot  of 
land  and  premises  above  described,  to  the  said  party  of  the 
second  part,  for  and  during  his  natural  life,  except  thereout  as  is 
hereinbefore  excepted ;  also  to  pay  the  aforesaid  sum  of  eighteen 
dollars  yearly,  and  every  year,  during  his  natural  life,  as  it  is 
hereinbefore  expressed." 

He  saith  that  the  said  John  I.  Tuers  then  and  there  requested 
the  said  Garret  Van  Dien  to  keep  the  said  lease  for  him,  and 
requested  him,  also,  to  take  the  said  deed  to  the  clerk's  office  to 
be  recorded  ;  and  the  said  Van  Dien  accordingly  took  the  said 
deed  to  the  clerk's  office,  on  the  30th  day  of  the  same  month  of 
August,  aforesaid,  and  the  same  was  then  recorded  in  the  clerk's 
office  of  the  county  of  Bergen  ;  and  the  said  Garret  Van  Dien 
kept  the  said  lease  in  his  custody,  and  it  remained  in  his  custody 
at  the  death  of  the  said  John  I.  Tuers  ;  and  this  defendant  in- 
sists that  the  whole  of  said  proceedings  were  done  in  good  faith 
and-  bona  fide. 

He  saith  that  after  receiving  the  said  deed  as  aforesaid,  and 
executing  the  said  lease,  he,  in  pursuance  of  said  agreement  and 
purchase  of  said  property,  as  aforesaid,  commenced  paying  the 
debts  of  the  said  John  I.  Tuers;  and  that  at  the  time  of  receiv- 
ing the  said  deed,  the  said  John  was  indebted  to  the  said  John  I. 
Ryerson,  Jr.,  on  a  promissory  note,  bearing  date  June  llth,  1829, 
for  seventy  dollars,  with  interest,  and  also  on  another  note  for 
thirty  dollars,  with  interest,  dated  the  1st  day  of  November,  of 
the  same  year,  and  also  another  note  for  twenty  dollars,  with 
interest,  dated  March  28th,  18SO,  and  also  the  said  mortgage 
and  some  small  debts  besides ;  that  this  defendant  took  up  the 
said  three  notes,  and  paid,  at  first,  three  years'  interest  on  the 
said  mortgage,  and  afterwards,  as  he  thinks,  two  years'  interest 
further  on  said  mortgage;  but  for  greater  certainty,  this  defend- 
ant begs  leave  to  refer  to  the  endorsements  on  the  same ;  and 
that  this  defendant  has  paid  all  the  debts  of  the  said  John  I. 
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Tuers,  so  far  as  he  has  heard  of  them,  except  one  claim,  which 
the  said  John  1.  Tuers  said  was  not  an  houest  claim,  and  which 
he  would  not  allow  this  defendant  to  pay,  and  which  was  an  old 
and  outlawed  claim,  and  which  the  holder  of  the  claim  never 
thought  fit  to  prosecute. 

He  admits  that  the  said  John  I.  Tuers  continued  to  occupy 
the  said  farm,  under  said  lease,  until  he  died,  and  that  this  de- 
fendant did  not  attempt  to  exercise  any  control  over  said  proper- 
ty during  the  lifetime  of  said  John  I.  Tuers,  except  that  this  de- 
fendant has,  at  different  times  during  the  lifetime  of  said  John  I. 
Tuers,  entered  on  said  farm,  and  cut  and  carried  away  wood  and 
timber  from  the  said  farm,  according  to  and  in  pursuance  of  the 
right  reserved  to  this  defendant  in  the  said  lease ;  and  the  said 
John  I.  Tuers  never  paid  any  rent  on  said  lease,  and  this  de- 
fendant never  called  on  him  for  any  rent. 

He  admits  that  the  said  John  I.  Tuers  did  lease  a  part  of  the 
said  farm  to  John  S.  Forshee  for  fifty  years,  but  that  the  said 
lease  was  made  to  the  said  John  S.  Forshee  on  the  12th  day  of 
March,  1831,  and  before  this  defendant  became  the  owner  of  the 
same,  as  before  stated,  and  that  the  part  so  leased  to  the  said 
John  S.  Forshee  contained  seven  or  eight  acres. 

He  saith  that,  being  indebted  to  one  Abraham  H.  Garrison 
in  a  sealed  bill  and  a  promissory  note,  given  by  this  defendant  to 
the  said  Abraham  H.  Garrison,  the  sealed  bill  for  the  sum  of 
$991,  with  interest  from  date,  and  bearing  date  the  first  day  of 
May,  1834,  and  the  promissory  note  for  $50,  with  interest,  bear- 
ing date  the  20th  day  of  January,  1837,  the  said  Abraham  H. 
Garrison,  on  the  18th  day  of  October,  1837,  conveyed  the  said 
laud  and  premises,  excepting  thereout  the  seven  acres,  more  or 
less,  leased  by  said  John  I.  Tuers  to  John  S.  Forshee,  as  before 
stated  ;  but  this  defendant  insists  that  the  said  conveyance  to 
Abraham  H.  Garrison  was  intended  as  a  mortgage,  and  that  this 
defendant  is  entitled  to  the  proceeds  of  the  sale  of  the  said 
property,  after  paying  the  mortgage  of  Albert  N.  Van  Voorhis 
and  the  amount  due  to  the  executors  of  Abraham  Garrison. 

He  admits  that  the  said  John  I.  Tuers  executed  a  mortgage 
to  Baltye  Demarest,  as  stated  in  the  complainants'  bill,  and  that 
the  said  mortgage  has  been  assigned  to  Albert  N.  Van  Voorhis, 
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and  that  he  filed  his  bill  to  foreclose  said  mortgage,  as  is  in  the 
complainants'  bill  stated. 

He  admits  that  after  a  decree  was  entered  in  said  suit,  the 
said  Abraham  II.  Garrison  died,  leaving  a  last  will  and  testa- 
ment, and  having  appointed  Abraham  Demarest,  Peter  H.  Pulis 
and  Peter  II.  Winter  executors  of  said  will,  who  have  proved 
the  said  will,  and  that  he  thereby  directed  his  said  executors  to 
sell  and  convey  all  his  real  estate,  as  this  defendant  has  heard, 
but  he  has  no  knowledge  of  this,  except  from  hearsay. 

He  admits  that  the  said  John  I.  Tuers  is  dead,  and  that  he 
had  no  property  at  the  time  of  his  death,  so  far  as  this  defend- 
ant knows;  and  this  defendant  has  heard,  and  believes  it  to  be 
true,  that  the  said  Frederick  Adams,  during  the  last  illness  of 
the  said  John  I.  Tuers,  when  he  was  enfeebled  by  age  and  infirm- 
ity, represented  to  the  said  John  I.  Tuers  that  the  deed  he  had 
given  to  this  defendant  was  invalid,  and  that  this  defendant  had 
absconded  and  left  this  part  of  the  country,  and  wished  him  to 
make  a  will,  giving  to  him,  the  said  Frederick  Adams,  some  part 
of  his  property;  that  the  said  John  I.  Tuers  for  a  long  time  re- 
fused, stating  that  he  had  already  conveyed  the  same  to  this  de- 
fendant, but  that,  finally,  overcome  by  the  importunities  of  the 
said  Frederick  Adams,  who  was  not  related  to  the  said  John  I. 
Tuers,  but  who  married  a  distant  relative  of  the  said  Margaret 

*  o 

Tuers,  this  defendant  has  heard  that  the  said  John  I.  Tuers  did 
make  a  will,  as  stated  in  the  complainants'  bill ;  but  this  defend- 
ant insists  that  the  said  will  of  the  said  John  I.  Tuers,  so  far 
forth  as  regards  the  said  property  of  this  defendant  so  conveyed 
by  the  said  John  I.  Tuers  to  this  defendant,  is  inoperative,  be- 
cause the  right  of  the  said  John  I.  Tuers  in  the  same,  beJng  for 
his  natural  life,  was  determined  by  the  death  of  the  said  John  I. 
Tuers,  and  that  neither  the  said  Frederick  Adams  nor  any  of  the 
complainants  have  any  interest  in  the  land  so  conveyed  by  the 
said  John  I.  Tuers  to  this  defendant. 

He  saith  that  he  has  never  had  possession  of  the  lands  con- 
tained in  said  deeds,  but  that,  shortly  after  the  death  of  the  said 
John  I.  Tuers,  this  defendant  took  his  deed  to  his  counsel,  and 
advised  with  him  as  to  the  mode  of  recovering  possession  of  the 
said  lands ;  and  that  his  counsel,  understanding  that  the  lega- 
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tees  and  devisees  under  said  will,  or  some  one  of  them,  intended 
to  contest  the  validity  of  this  defendant's  deed,  advised  this 
defendant  that  the  better  way  would  be  to  get  Mr.  Abraham  II. 
Garrison  to  foreclose  his  mortgage,  and  make  all  the  said  persons 
parties,  so  that  the  rights  of  all  the  said  parties  could  be  deter- 
mined in  such  suit,  and  the  question  put  at  rest  forever;  where- 
upon the  said  Abraham  H.  Garrison  sent  his  papers  to  the  said 
counsel ;  but,  owing  to  the  difficulty  of  ascertaining  who  were 
the  legal  devisees  and  legatees  mentioned  in  said  will,  and  where 
they  resided,  the  said  information  could  not  be  obtained  before 
the  said  Albert  N.  Van  Voorhis  filed  his  bill  to  foreclose  his 
mortgage,  and  that  this  was  the  only  reason  why  this  defendant 
did  not  proceed  to  get  possession  of  the  said  farm. 

He  saith  that  this  defendant,  being  justly  and  truly  indebted 
to  the  said  Abraham  H.  Garrison  in  two  promissory  notes — one 
for  $991  and  some  interest,  and  the  other  for  $50,  and  for 
whici*  the  said  Abraham  H.  Garrison  had  no  security,  this  de- 
fendant, in  order  to  secure  him  for  the  said  sums  of  money, 
executed  to  him  a  deed  for  the  said  property,  but  which  it  was 
agreed,  between  the  said  Abraham  H.  Garrison  and  this  defend- 
ant, should  be  held  as  a  mortgage  only,  and  which  bears  date 
the  18th  day  of  October,  1837,  and  which  was  recorded  on  the 
9th  day  of  October,  1838,  in  the  clerk's  office  of  Bergen  county ; 
but  this  defendant  denies  that  the  said  Abraham  H.  Garrison 
refused  to  receive  said  deed  as  security,  but  insists  that  he  did 
receive  it,  and  held  it  until  his  death,  as  security  for  his  said 
debt. 

Answer  of  Demarest  and  others : 

That  they  admit  that  John  I.  Tuers,  deceased,  and  on  and 
before  the  1st  day  of  May,  1823,  and  for  some  years  before  that 
time,  was  seized  in  fee  simple  of  the  farm,  as  stated  in  the  com- 
plainants' bill ;  that,  at  that  time,  and  for  many  years  before 
that  time,  the  said  John  I.  Tuers  had  been  married  to  Margaret 
Tuers,  his  then  wife,  and  who  is  now  his  widow ;  and  these 
defendants  have  heard,  and  believe,  that  they,  having  no 
children,  lived  very  unhappily  together,  and  that  they  at  one 
time  were  separated. 
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They  admit  that  tiny  have  heard  that  the  said  John  I.  Tuers, 
many  years  ago,  but  at  what  time  is  not  known  to  these  defend- 
ants, convoyed  the  said  farm  to  the  said  John  I.  Ryerson  in  fee 
simple  ;  but,  as  to  the  time  of  executing  or  delivering  said  deed, 
or  of  the  consideration  of  said  deed,  these  defendants  have  no 
knowledge,  nor  have  they  any  knowledge  of  what  the  said  Abra- 
ham II.  Garrison  had  heard  or  knew  about  the  same,  at  the  time 
of  his  receiving  the  said  deed  from  the  said  John  I.  Ryerson  ; 
but  these  defendants  have  heard  the  said  Abraham  H.  Garrison, 
since  lie  so  received  the  said  deed,  and  while  he  held  the  same, 
say  that  he  held  the  said  deed  as  security  for  a  sealed  bill  and  a 
note  given  to  him  by  the  said  John  I.  Ryerson  ;  and  these  de- 
fendants insist  that  the  said  Abraham  H.  Garrison,  at  the  time 
lie  so  received  the  said  deed  as  security  for  the  said  debt,  was  a 
bona  fide  holder  of  the  same,  without  notice  of  the  consideration 
of  said  deed. 

They  say  that  they  have  heard  and  believe  that  the  said  deed 
was  given  by  the  said  John  I.  Tuers  in  good  faith  and  bona  fide, 
and  that  the  said  Tuers,  in  order  to  secure  to  himself  the  use  of 
the  said  property  during  his  life,  took  from  the  said  Ryerson  a 
lease,  which,  by  its  terms,  gave  to  the  said  Tuers  the  right  to 
use  and  enjoy  the  said  farm  during  his  natural  life. 

They  say  that  they  believe  the  said  John  I.  Tuers  remained 
in  possession  of  said  farm  until  his  death,  and  that  some  time 
after  his  death  the  said  Abraham  H.  Garrison  sent  his  papers  to 
counsel  to  foreclose  his  said  deed,  considering  it  as  a  mortgage, 
and  that  they  have  heard  that  the  said  John  I.  Tuers  made  a  will 
during  his  last  illness,  as  set  forth  in  the  complainants'  bill ;  and 
these  defendants  have  heard  that  the  legatees  and  devisees  in 
said  will  intended  to  contest  the  validity  of  said  deed  from  said 
John  I.  Tuers  to  said  John  I.  Ryerson,  and  that  the  said  Abra- 
ham H.  Garrison  put  his  papers  in  the  hands  of  counsel  to  fore- 
close his  said  mortgage,  so  as  to  settle  all  questions  which  might 
be  raised  regarding  the  validity  of  said  deed  ;  but,  as  to  the  terms 
of  said  will,  or  as  to  the  names  of  the  legatees  and  devisees  in 
said  will  named,  these  defendants  have  no  knowledge,  except 
from  hearing. 

They  admit  that  they  have  heard  that  the  said  deed  from  the 
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said  John  I.  Tuers  to  the  said  John  I.  Ryerson  was  recorded,  as 
is  in  the  complainants'  bill  stated,  and  that  they  have  heard  and 
believe  that  it  was  left  in  the  clerk's  office  to  be  recorded  by 
Garret  Van  Dien,  Esq.,  at  the  request  and  by  the  direction  of 
the  said  John  I.  Tners. 

They  say  that  the  sealed  bill  and  note,  before  mentioned  as 
being  the  debt  which  the  said  deed  to  the  said  Abraham  H. 
Garrison  was  given  to  secure,  are  now  in  these  defendants'  pos- 
session'; that  the  said  sealed  bill  bears  date  the  1st  day  of  May, 
1834,  given  by  said  John  I.  Ryerson,  whereby,  for  value  re- 
ceived, he  promised  to  pay  or  cause  to  be  paid  to  the  said  Abra- 
ham H.  Garrison,  or  order,  the  just  and  full  sum  of  $991,  with 
lawful  interest  from  the  date  until  paid,  $340  of  the  said  sum  to 
be  specie,  and  which  was  sealed  with  the  seal  of  the  said  John 
I.  Ryerson  ;  and  that  the  note,  being  the  other  part  of  said  debt, 
was  dated  the  20th  day  of  January,  1837,  given  by  said  John 
I.  Ryerson,  whereby,  for  value  received,  he  promises  to  pay,  or 
cause  to  be  paid,  unto  the  said  Abraham  Garrison,  or  order,  the 
just  and  full  sum  of  $50,  on  demand. 

They  say  that  they  have  heard  that  the  said  John  I.  Tuers 
was  at  times  intemperate,  but  whether  he  was  so  at  or  about  the 
time  the  said  deed  was  given  by  said  John  I.  Tuers  to  John  I. 
Ryerson  is  not  kuov/n  to  these  defendants. 

They  say  that  they  have  never  heard,  save  from  the  bill,  that 
the  said  John  I.  Tuers  gave  the  said  deed  to  the  said  John  I. 
Ryerson  under  the  impression  or  advice  that  if  he  should  die 
without  issue,  his  wife  would  inherit  his  estate. 

They  say  that  they  do  not  know  whether  the  said  John  I. 
Ryerson  made  the  said  deed  to  the  said  Abraham  Garrison  with- 
out his  knowledge,  but  these  defendants  know  that  the  said 
Abraham  Garrison  held  the  said  deed  in  his  hands  for  many 
years  before  his  death,  and  at  the  time  of  his  death  the  said 
deed  was  in  his  counsel's  hands. 

They  say  that  they  have  never  heard,  save  from  the  bill,  that 
the  said  Abraham  H.  Garrison  refused  to  receive  the  said  deed, 
either  as  payment  or  collateral  security,  but  these  defendants 
have  heard  him  frequently  say  that  he  held  the  same  as  security 
for  his  said  debt. 
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They  say  that  they  have  heard  that  Baltye  Demarest  held  a 
mortgage  given  by  said  John  I.  Tuers,  and  that  the  same  was 
assigned  to  Albert  N.  Van  Voorhis,  but  these  defendants  had 
never  heard  of  the  same  until  the  subpoana  was  served  upon  the 
filing  of  his  bill  in  chancery,  and  these  defendants  have  heard 
that  said  Abraham  H.  Garrison  filed  his  answer  in  said  suit. 

They  say  that  after  the  decree  in  said  cause,  the  said  Abra- 
ham H.  Garrison  died,  leaving  a  last  will  and  testament  in  due 
form 'to  pass  real  estate,  and  that  he  appointed  these  defendants 
executors  of  said  will,  and  that  they  have  probate  of  said  will, 
and  that  in  his  said  will  he  directed  his  executors  to  sell  his  real 
estate. 

Testimony  for  complainants : 

William  H.  Winters. — I  am  sixty-eight  years  old,  and  have 
always  lived  in  Franklin  township  ;  I  knew  John  I.  Tuers  in 
his  lifetime;  knew  him  more  than  thirty  years  before  his  death  ; 
in  May,  1823, 1  knew  him,  and  heard  of  his  having  given  a  deed 
to  John  I.  Ryerson — the  time  when,  I  do  not  know;  at  that 
time  John  I.  Tuers  was  a  very  intemperate  man  ;  had  been  so 
all  along;  he  said  he  must  go  to  hell,  and  that  he  did  not  care 
what  he  was  doing;  about,  or  at  that  time,  he  was  frequently 
drunk,  so  that  he  was  not  able  to  do  anything ;  after  the  deed 
was  given  he  got  a  little  better,  did  not  drink  so  much,  but  this 
was  some  time  after  giving  -the  deed ;  at  the  time,  and  before 
giving  the  deed,  he  was  very  generally  drunk;  I  lived  about  a 
mile  from  him  at  that  time;  Tuers  lived  about  one-half  mile 
from  Ryerson's;  at  that  time  John  I.  Ryerson  kept  liquor  to 
sell,  and  Tuers  went  there  to  get  his  liquor;  after  the  hubbub 
in  his  family,  and  his  wife  went  to  Paterson,  Tners  went  to 
Ryerson's  and  stayed  there;  Ryerson  kept  a  grocery,  and  sold 
liquor;  I  have  seen  Tuers  drinking  there,  and  that  he  had  too 
much  liquor ;  I  don't  know  that  Tuers  lived  there,  but  saw  him 
there  off  and  on ;  Ryerson  told  me  that  Tuers  was  not  fit  to  go 
to  church,  and  he  had  given  him  a  new  suit  of  satinet,  which 
his  daughter  Jenny  made  for  him  ;  Tuers  did  not  stay  as  much 
as  a  year  at  Ryersou's;  while  at  Ryerson's  he  was  not  a  beast  in 
drinking,  that  I  saw;  not  so  that  he  laid  by  it;  but  he  had  too 
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much  liquor;  he  was  rash  in  talking;  can't  say  whether  he 
was  worse  while  there  than  he  had  been  before;  I  have  heard 
say  that  before  this  Tuers  had  a  quarrel  with  his  wife,  and  she 
had  left  him,  and  gone  to  Lake's,  at  Paterson ;  Tuers  and  his 
wife,  as  long  as  I  knew  them,  were  quarreling  with  each  other; 
I  know  the  farm  that  Tuers  lived  on;  he  lived  on  the  farm  till 
he  died,  and  for  as  long  back  as  I  can  remember;  since  his 
death,  his  widow  and  Abraham  Lake  have  lived  on  it,  and  still 
live  there;  I  never  heard  John  I.  Ryerson  say  for  what  Tuers 
had  given  him  the  deed,  but  he  talked  to  me  about  it  afterwards, 
one  day,  on  my  field,  and  told  me  he  had  a  good  deed  for  the 
property  from  John  Tuers,  as  good  as  anybody's  deed,  but  did 
not  say  whether  Tuers  had  given  it  or  sold  it  to  him  ;  I  never 
heard  that  he  had  given  anything  for  the  deed  ;  can't  say  how 
long  after  the  deed  was  given,  it  was  that  Ryerson  told  me  this 
on  my  field — whether  ten  years,  or  how  long  after ;  at  that  time, 
Ryerson  told  me  that  his  children  might  as  well  have  it  as  Lake's 
children,  as  they  always  had  a  nest  there  to  eat  him  up.  [The 
solicitor  objects,  on  the  part  of  the  executors  of  Abraham  H. 
Garrison,  to  all  the  declarations  of  Mr.  Tuers,  or  of  John  I. 
Ryerson ;  also  objects,  on  the  part  of  John  I.  Ryerson,  to  any 
declarations  or  conversations  of  John  I.  Tuers:  this  objection  to 
extend  to  all  subsequent  testimony  that  may  be  offered.]  I  heard 
John  I.  Tuers  say  that  he  had  given  Ryerson  the  deed,  but  it 
was  good  for  nothing,  and  he  could  get  it  back  again  at  any  time 
he  wanted ;  this  was  towards  the  close  of  his  life — a  year  or  two 
before  his  death — a  little  while  before  he  died,  and  he  was  by  his 
senses  when  he  told  me;  never  knew  that  Tuers  was  out  of  his 
senses,  except  when  he  was  drunk;  then  he  was  everything; 
when  perfectly  sober,  he  was  a  pretty  good  neighbor,  and  his 
mind  then  was  good,  so  far  as  I  know;  when  Tuers  was  in 
liquor,  he  was  very  wild — cursed  and  swore,  and  talked  at  the 
highest  rate;  when  he  began  to  drink,  sometimes  he  took  a  long 
frolic,  and  stayed  drunk  as  long  as  he  could  get  liquor — some 
shorter  and  some  longer;  I  don't  know,  of  my  own  knowledge, 
that  he  was  in  one  of  his  drunken  frolics  at  the  time  his  wife 
left  him,  and  he  went  to  Ryerson's. 

Being  cross-examined,  deponent  says — John  I.  Tuers  never 
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had  any  children  at  home  or  anywhere  else,  that  I  ever  heard  of; 
I  don't' think  he  was  over  eighty  years  of  age  when  ho  died,  but 
he  was  between  seventy  and  eighty ;  I  cannot  say  whether  the 
hubbub  which  occurred  in  the  family  of  Tuers  when  his  wife  went 
to  Paterson,  was  before  or  after  I  heard  of  the  deed  being  given ; 
I  cannot  say  that,  at  that  time,  Tuers  moved  to  Ryerson's,  nor  that 
lie  made  his  home  there,  at  all,  but  he  was  there  sometimes;  I 
don't  know  of  his  ever  staying  there  three  days  in  succession,  as 
I  was  not  there  to  see  him  every  day;  some  years  afterwards,  he 
got  quite  over  his  drinking;  he  became  quite  a  man,  and  talked 
quite  like  a  different  man ;  he  lived  a  different  life,  it  appeared, 
from  what  he  had  done;  from  that  time  on,  he  remained  quite 
a  different  man;  could  not  call  him  a  drunken  man  from  that 
time  ;  I  cannot  say  that  he  was  drunk  when  the  deed  was  given, 
as  I  was  not  present;  Tuers  could  get  liquor,  always,  on  credit, 
when  he  wanted  it,  as  I  suppose,  for  he  had  a  good  property;  I 
don't  know  that  he  could  always  get  to  it. 

Lawrence  John  Ackerman. — I  am  fifty-six  years  old,  and 
have  always  lived  in  Franklin  township;  I  knew  John  I.  Tuers 
as  long  as  I  can  remember ;  I  lived  about  one-half  mile  from  him, 
till  within  nine  years  last  past;  I  understood  that  Tuers  had 
given  a  deed  to  Ryerson,  but  the  deed  may  have  been  given  six 
months,  perhaps,  before  I  heard  it;  at  that  time,  when  the 
deed  was  given,  Tuers  was  in  the  habit  of  drinking  some,  and 
both  before  and  after  that;  when  he  was  a-drin-king  in  his  frol- 
ics, he  was  quite  rough  ;  when  he  was  in  the  way  of  drinking, 
he  was  like  other  people  when  half  drunk — not  capable  of  doing 
business;  about  the  time  of  the  giving  of  the  deed,  he  was  not 
half  the  time  drunk,  but  he  took  hard  frolics;  he  was  sober  a 
good  deal  more  than  half  the  time;  I  saw  him  buy  liquor  wher- 
ever he  happened  to  be  when  he  wanted  it;  he  bought  it  when- 
ever he  had  a  chance;  I  do  not  remember  having  ever  seen  him 
buy  any  liquor  at  John  I.  Ryerson's;  Tuers  and  his  wife  were 
quite  often  in  trouble — disputes  between  them ;  I  think  his  wife 
was  away  at  Paterson,  one  time,  and  think  it  was  after  the  deed 
was  given  ;  I  know  there  was  once  a  vendue  of  personal  prop- 
erty at  Tuers',  but  who  was  the  manager,  I  cannot  tell ;  I  don't 
know  whether  Ryerson  collected  the  money  of  the  vendue;  Tu- 
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ers'  wife  was  there  at  the  time  of  the  venchie;  I  think  this  ven- 
due  was  before  the  deed  was  given ;  at  the  vendue  there  was 
some  of  the  household  furniture  sold  ;  cannot  say  how  much  ;  I 
don't  remember  that  anything  else,  except  what  was  in  the 
house,  was  sold  ;  I  cannot  tell  that  the  vendue  was  while  he  and 
his  wife  were  separated,  but  I  know  she  was  home  at  the  vendue  ; 
it  was  said  at  the  vendue,  among  the  people,  that  the  vendue 
was  made  to  spite  and  oppose  his  wife;  Ryerson  was  at  the 
vendue;  he  was  around  there;  I  don't  know  that  he  had  any 
management  of  any  consequence;  he  was  helping  hand  out  the 
things;  I  have  heard  Tuers  tell  Ryerson  how  his  wife  was;  and 
Ryerson  answered  that  if  he  had  a  wife  like  that,  he  would  kick 
her  out  of  doors;  this  was  about  the  time  of  the  vendue,  but  not 
at  the  vendue;  after  the  vendue  Tuers  was  sometimes  home, 
sometimes  at  Ryerson's,  and  running  about  a  good  deal ;  I  can- 
not tell  whether  or  not  Tuers  was  in  liquor  at  the  time  of  the 
vendue;  at  the  time  of  the  vendue,  and  before  and  after,  Ryer- 
son and  Tuers  were  together  a  good  deal,  and  Ryerson  called 
him  "  Uncle  John  ;  "  he  was  not  Ryerson's  uncle ;  during  this 
time,  while  Tuers  was  in  a  frolic,  he  was  a  man  of  bad  disposi- 
tion, and  would  do  mischief  to  anyone  he  had  a  grudge  against; 
Tuers  was  a  man  easily  persuaded  to  anything,  and  to  all  ap- 
pearance, I  suppose  he  was  a  good  deal  under  Ryerson's  influ- 
ence at  the  time ;  Tuers  never  told  me  that  he  would  put  his 
property  out  of  his  hands,  so  that  his  wife  could  not  get  it;  I 
never  heard  him  make  any  threats  about  her;  I  don't  know  that 
Mrs.  Tuers  was  kept  out  of  doors  at  the  time  of  the  vendue,  but 
I  know  she  was  opposed  to  the  vendue;  about  eleven  years  ago, 
when  I  was  at  work  mowing  grass,  Tuers  came  to  me  and  after 
talking  I  told  him  he  might  rather  have  kept  his  property  in 
his  own  hands;  he  answered  that  that  was  all  nothing,  as  they 
had  an  article  between  them,  so  that  he  could  get  the  deed  back 
again  at  any  time  he  wanted  to  do  so;  he  did  not  tell  me  why 
he  had  done  it. 

And  being  cross-examined,  deponent  says — When  Mr.  Tuers 
was  free  from  liquor,  he  was  a  sensible  man  and  capable  of 
doing  business ;  he  was  then  a  good-natured  man  ;  when  he  was 
in  liquor  he  was  foolish,  and  would  do  almost  anything ;  I 
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have  never  known  him,  whenever  in  liquor,  to  make  bad  bargains 
in  buying  and  selling  property;  he  was  in  the  habit  of  buying 
and  selling;  the  biggest  part  of  the  neighbors  were  at  the  ven- 
due ;  at  the  time  of  the  conversation  between  Tuers  and  Ryer- 
80ii,  when  Ryerson  told  him  "that  if  he  had  a  wife  like  that  he 
would  kick  her  out  of  doors,"  Tuers  told  him  that  his  wife  was 
carrying  things  to  the  neighbors,  such  as  bedding  out  of  the 
house,  blankets,  &c. ;  he  also  complained  that  she  was  mis- 
chievous; that  she  did  not  give  him  good  answers;  that  she 
quarreled  with  him,  and  had  disputes  with  each  other ;  that  he 
could  not  live  in  peace  with  her;  he  did  not  complain  to  Ryer- 
son that  his  wife  was  keeping  with  another  man ;  I  never  heard 
him  complain  of  that ;  I  have  heard  a  story  of  that  kind  in  the 
neighborhood,  that  she  kept  with  another  man,  but  never  heard 
Tuers  had  complained  of  it. 

Being  re-examined-in-chief,  deponent  saith — I  have  heard  the 
story  from  others  besides  Ryerson,  about  Mrs.  Tuers  keeping 
with  another  man,  and  I  have  heard  Ryerson  talk  about  it;  I 
have  heard  this  story  from  others  besides  those  to  whom  Ryer- 
san  had  told  it. 

Being  again  cross-examined,  deponent  saith — That  Ryerson. 
did  not  tell  me  that  he  heard  Tuers  speak  about  his  wife  in  this 
way. 

Elizabeth  Van  Houten. — I  am  sixty-seven  years  old,  and 
have  lived  in  Franklin  over  fifty  years ;  I  lived  about  a  mile 
from  Tuers,  and  was  well  acquainted  with  him  the  whole  time; 
he  was  a  very  intemperate  man  ;  many  a  night  he  has  laid  on  the 
floor  at  our  house ;  I  heard  of  the  deed  being  given  the  same 
year  he  was  in  the  habit  of  getting  drunk ;  it  all  happened 
when  he  was  a  drunken  man  ;  I  don't  mean  he  was  drunk  at  the 
itirae  the  deed  was  given,  because  I  know  nothing  about  that; 
about  that  time  he  was  at  my  house  frequently ;  was  in  the  habit 
of  coming  there;  a  fortnight  before  Tuers  died,  I  was  there  at 
Tuers' ;  he  told  me  that  he  now  felt  so  well  satisfied  in  his  mind 
that  he  had  made  his  will ;  that  he  wanted  to  send  for  Mr.  Fred- 
ericks, but  had  no  chance;  I  asked  him  how  he  could  make  a 
will?  he  said,  why?  and  I  said  to  him,  don't  Ryerson  own  it ; 
the  devil,  says  he,  I  have  fixed  it  just  as  I  wanted;  then  I 
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asked  him  if  Ryerson  had  not  a  deed  ;  he  said  no ;  what  Ryer- 
son  had  was  good  for  nothing  ;  that  Ryerson  knew  that  the  place 
belonged  to  him,  (Tuers,)  and  that  he  willed  it  away  ;  after- 
wards I  told  this  conversation  to  Mr.  Ryerson,  and  he  said  that 
old  Tuers  would  talk  a  good  deal,  but  said  nothing  further  about 
it;  Tuers  lived  on  the  place,  and  appeared  to  use  it  as  his  own 
up  to  the  time  of  his  death,  the  same  as  before  the  deed  was 
given,  as  far  as  I  saw  ;  I  was  present  at  Tuers'  vendue;  house- 
hold furniture  was  sold  ;  I  don't  know  who  held  the  vendue,  but, 
at  the  time,  it  was  said  and  understood  that  William  Voorhis, 
who  then  lived  on  the  place,  and  Mr.  Ryerson,  held  it;  Ryer- 
son was  active  about  the  vendue,  and  was  giving  directions  there ; 
I  think  the  vendue  was  before  the  deed  was  given,  but  cannot 
say  how  long;  it  was  held  while  Tuers  and  his  wife  were  sepa- 
rated, while  she  lived  at  Lake's,  at  the  Ponds;  she  was  at  the 
vendue;  she  got  in  the  kitchen,  but  not  in  the  house;  the 
neighbors  kept  her  out ;  Mr.  Ryerson  kept  her  out  of  the  house  ; 
Mr.  Ryerson  was  the  only  one  kept  her  out;  at  the  time  Mr. 
Tuers  was  very  much  opposed  and  violent  to  his  wife ;  Tuers 
and  his  wife  lived  apart  a  year  or  a  year  and  a  half;  when 
Tuers  was  in  his  frolics  he  would  talk  that,  out  of  his  spite,  he 
would  put  his  property  out  of  his  hands,  so  that  his  wife  could 
not  get  it;  I  expect  he  meant  out  of  spite  to  her  and  her  friends  ; 
at  the  time  of  the  vendue,  I  believe  Tuers  was  partly  sober,  so 
that  he  knew  what  he  was  about ;  not  very  bad  in  liquor  that  day  ; 
about  the  time  of  the  vendue  and  the  giving  of  the  deed,  I  very 
seldom  saw  Tuers  entirely  sober;  at  one  time  Tuers  talked  to 
ray  husband  about  giving  him  a  deed  for  the  place,  that  he  would 
sell  it  to  him,  not  give  it  to  him  ;  and  he  said  that  he  could  not 
do  it ;  don't  remember  that  he  said  he  wanted  to  do  it  to  keep 
his  wife  out  of  it ;  he  said  he  would  sell  it  and  frolic  it  up,  so 
that  nobody  should  have  anything  of  it,  but  he  would  have  all 
the  good  of  it  himself;  about  the  time  the  deed  was  given  I 
have  known  him  to  go  through  the  woods  at  our  house,  and  get 
lost,  and  he  would  lie  and  halloo,  and  our  folks  would  go  and 
get  him  right  again  ;  Mr.  Van  Houten,  my  husband,  is  dead. 
Being  cross-examined,  deponent  saith — when  Mr.  Ryersoti 
kept  Mrs.  Tuers  out  of  the  house,  he  did  not  take  hold  of  her  to 
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put  her  out ;  I  did  not  hear  him  tell  her  that  she  should  not 
come  in  ;  I  did  not  see  Ryerson  do  anything  to  her,  but  the  door 
was  shut;  I  did  not  see  him  do  anything,  nor  say  anything  to 
her,  to  prevent  her  being  in  the  room. 

Being  again  re-examined-in-chief,  deponent  saith — I  heard 
Mrs.  Tuers  at  the  time  complain  that  she  could  not  get  into  the 
house;  she  said  that  John  Ryerson  and  William  Voorhis  kept 
her  out;  I  did  not  hear  Ryerson  that  day  say  anything  to  Mr. 
Tuers  about  keeping  her  out  of  the  room  ;  at  that  time  Tuers 
\vas  intimate  with  Ryerson ;  they  were  very  great  neighbors. 

Peter  S.  Demarest. — I  live  in  Franklin,  in  the  neighborhood 
of  the  Ponds;  I  knew  Abraham  H.  Garrison  in  his  lifetime, 
now  deceased ;  I  heard  him  say  that  John  Ryerson  offered  to 
give  him  a  deed  for  the  Tuers  property;  he  told  me  this  not 
longer  ago  than  four  or  five  years,  and  said  that  Ryerson 
owed  him  some  money,  and  he  was  going  south,  and  this  was  the 
only  way  that  Ryerson  could  secure  him  for  the  money,  by  giv- 
ing the  deed  ;  that  Ryerson  had  owed  it  some  time  ;  he  said 
that  he  did  not  take  it,  but  had  told  Ryerson  that  he  could  leave 
it  with  his  wife,  Mrs.  Ryerson,  if  he  was  going  away ;  he  had 
not  taken  the  deed  from  Mrs.  Ryerson  at  the  time  of  this  con- 
versation with  me,  and  he  said  he  thought  the  deed  was  as  safe 
with  Mrs.  Ryerson  as  with  him  ;  that  he  had  the  note,  and  they 
might  keep  the  deed,  that  he  did  not  want  it;  Garrison  has  told 
me  that  he  did  not  want  the  Tuers  place,  that  he  would  rather 
have  the  money  than  the  place  ;  Ryerson  did  go  south,  was  gone 
a  year  or  two,  and  returned  three  years  ago  last  spring ;  after 
Ryerson's  return,  I  heard  Garrison  say  that  the  Tuers  property 
ought  to  be  taken  care  of,  but  I  don't  know  who  he  wanted  to 
take  care  of  it  ;  I  have  heard  Garrison  speak  several  times  of 
the  deed,  and  have  heard  him  say  that  the  deed  from  Tuers  to 
Ryerson  was  a  good  deed  ;  I  have  heard  Garrison  say  that  Ry- 
erson had  had  the  deed  from  him  to  Garrison  there  for  him,  and 
wanted  to  deliver  it  to  him,  but  that  he  did  not  take  it ;  I  have, 
heard  Mr.  Garrison  say  this  more  than  once,  but  whether  Ryer- 
son had  the  deed  there  more  than  once,  I  don't  know ;  I  have 
heard  Mr.  Garrison  say  this  within  three  years ;  I  have  heard 
him  say  that  he  did  not  want  to  spend  any  of  his  money  to  get 
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the  place;  that  all  he  wanted  was  his  own  money  that  he  had 
lent;  this  was  after  John  Ryerson  had  come  back  the  first  time; 
I  should  say  the  Tuers  place  was  worth  from  $1500  to  §2000, 
but  don't  very  well  know  the  situation  of  the  place. 

Being  cross-examined,  says — I  do  not  know  whether  Garri- 
son ever  refused  the  deed  absolutely,  but  he  has  told  me  that  he 
did  not  want  the  deed  nor  the  place ;  that  all  he  wanted  was  his 
money. 

Being  re-examined-in-chief,  saith — Three  years  ago  this  last 
spring  I  was  in  Pennington's  office,  at  Paterson,  with  Mr.  Ry- 
erson and  his  two  sons-in-law,  when  Mr.  Pennington  had  a  paper 
in  his  hands,  and  some  of  them  three  said,  in  the  office,  that  that 
was  the  deed  from  Ryerson  to  Garrison. 

Isaac  J.  Storms. — I  am  forty-six  years  old,  and  have  always 
lived  in  Franklin,  near  the  Tuers  place — about  one-quarter  of  a 
mile  from  it ;  I  have  always  knosvn  Tuers  well,  since  I  can  re- 
member ;  about  the  time  of  the  giving  of  this  deed  he  was  in 
very  bud  habits — quite  an  intemperate  man  ;  I  recollect  of  hi.-t 
being  separated  from  his  wife,  and  having  a  veudue  to  sell  his 
personal  property  ;  I  cannot  say  what  time  it  was  ;  I  heard  of 
Tuers  giving  the  deed  to  Ryerson  at  the  time  it  was  done;  I  be- 
lieve this  was  about  the  time  he  was  separated  from  his  wife,  or 
when  he  had  the  vendue ;  at  that  same  time  he  was  quite  an 
intemperate  man  ;  many  a  time  at  night  he  came  to  our  house, 
and  would  by  all  means  go  home;  I  would  take  him  through  the 
woods,  as  he  could  not  get  home  ;  about  that  time,  and  for  some 
time  before  and  afterwards,  he  was  more  intemperate  than  lie 
ever  was,  either  before  or  since,  and  I  did  not,  during  that  time 
eee  him  much  sober  ;  I  saw  him  quite  often,  and  pretty  much  all 
the  time  I  saw  him  he  was  drunk  ;  I  saw  him  very  often  ;  can't 
say  that  I  saw  him  every  day,  but  we  were  close  neighbors  and 
on  good  terms  ;  when  drunk,  I  should  not  think  he  was  fit  to  do 
any  business ;  he  was  at  such  times  a  very  bad  man  ;  Ryerson 
kept  a  store  in  the  neighborhood,  to  sell  liquor ;  I  lived  nearer 
to  Tuers  than  Ryerson  did  ;  he  lived  about  a  quarter  of  a  mile 
from  Tuers  j  I  have  seen  Tuers  at  Ryerson's,  getting  liquor, 
and  saw  him  drink  it  there,  but  can't  say  that  I  ever  saw  him 
lying  drunk  there ;  he  did  not  often  get  down ;  while  Tuers 
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lived  separate  from  his  wife,  I  cannot  say  that  he  had  his  home 
at  Ryerson's;  he  lived  at  different  places;  I  often  saw  him  at 
Ryerson's ;  I  don't  know  that  Ryerson  is  any  connection  of 
Tuers;  Tuers  was  separated  from  his  wife  about  one  and  a  half 
years,  and  during  this  time  Tuers  was  away  at  Frederick's,  in 
New  York  state,  as  he  told  me;  who  took  him  up  there  I  cannot 
say  ;  Tuers  never  told  me  that  Ryerson  took  him  ;  I  was  present 
at  his  vendue,  but  cannot  tell  who  conducted  it ;  there  was  a 
good  deal  of  noise  made  there ;  Mrs.  Tuers  made  a  good  deal 
of  noise,  and  said  they  were  selling  her  things  that  she  got  of 
her  father,  and  she  would  not  have  it ;  I  don't  know  whether 
Mr.  Ryerson  took  an  active  part ;  I  did  not  see  Mr.  Tuers  much 
out  of  doors  that  day,  and  can't  say  how  he  w.'is  ;  I  think  the 
deed  was  given  after  the  vendue ;  as  far  as  I  know,  Tuers 
always  continued  in  possession  of  the  property  up  to  the  time 
of  his  death,  and  used  it  as  his  own  ;  Ryerson  has  never  hud 
possession,  nor  made  the  least  use  of  this  property,  that  I  know 
of;  I  came  into  the  possession  of  a  part  of  this  same  property 
after  the  deed  for  it  was  given  to  Ryerson,  and  have  since  held 
it,  and  still  hold  possession  of  it;  I  bought  it  of  Abraham 
Lake,  who  had  bought  it,  he  said,  of  Tuers. 

Being  cross-examined,  deponent  saith — I  bought  it  of  Lake 
about  ten  or  twelve  years  ago,  more  or  less ;  my  deed  is  not  re- 
corded ;  Luke  had  been  in  possession  a  few  years  when  I  bought 
it  of  him;  I  know  Frederick  Adams,  the  complainant;  he  is 
no  relation  of  Tuers,  that  I  know  of;  when  I  have  taken  Tuers 
through  the  woods,  as  above  stated,  I  can't  say  where  he  came 
from,  as  it  was  night ;  he  might  have  come  from  Ryerson's,  or 
from  another  direction. 

Being  re-examined-in-chief,  saith — I  have  heard  Tuers  speak 
of  Ryerson's  cutting  wood  on  that  place ;  he  was  very  mad 
about  it,  and  said  it  must  be  the  last,  or  he  would  see  what  he 
had  to  do  about  it ;  this  was  not  very  long  ago  ;  might  be  five 
years  ago,  more  or  less. 

Albert  J.  Storms. — I  live  in  Franklin,  less  than  a  quarter  of 
a  mile  from  Tuers';  have  always  lived  there;  I  was  forty-nine 
years  old  the  25th  of  April  last,  and  knew  Mr.  Tuers  well  in 
his  lifetime ;  I  heard  of  this  deed  to  Ryerson  at  the  time  it  was 
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said  to  be  given  ;  I  recollect  the  vendue,  and  of  his  being  sep- 
arated from  his  wife;  this  was  at  the  time  of  the  vendue;  the 
vendue  was  a  little  before  I  heard  of  the  deed  being  given  ;  Ry- 
erson  told  me  that  he  had  the  deed,  and  that  it  was  as  good  a 
deed  as  anyone's;  he  told  me  this  more  than  once,  but  I  don't 
remember  the  time ;  he  told  me  this  within  three,  four  or  five 
years  after  the  deed  was  given;  I  am  certain  of  this;  told  me 
more  than  once;  at  that  time  he  did  not  tell  me  upon  what 
condition  he  got  Tuers'  farm  ;  about  the  time  the  deed  was 
given,  Tuers'  habits,  as  to  temperance,  were  very  bad ;  he  was 
more  intemperate  than  any  one  I  have  ever  known  about  our 
place;  I.  saw  him  often — not  every  day — sometimes  more  than 
once  a  week,  sometimes  not  so  often  ;  at  that  time,  whenever  I 
saw  him,  he  was  generally  out  of  the  way — sometimes  he  was 
pretty  reasonable  ;  I  cannot  say  whether  he  was  ever  quite  so- 
ber, as  he  was  a  very  drinking  man  ;  when  in  liquor,  he  was  a 
bad  man — cursed  and  swore,  and  went  on  at  the  highest  rate  that 
I  ever  saw  any  one  ;  up  to  the  time  of  his  death  Tuers  contin- 
ued in  the  possession  of  the  property,  using  it  as  his  own  ;  from 
his  habits,  during  about  all  the  time  of  his  giving  the  deed  and 
of  the  vendue,  I  did  not  think  he  was  fit  to  do  business;  I  be- 
lieve he  and  his  wife  had  a  good  deal  of  differences  between  them  ; 
at  this  time  he  was  a  good  deal  with  Ryerson,  at  his  place;  I 
have  seen  him  at  Ryerson's  store,  but  cannot  say  that  I  have 
seen  him  drinking  there. 

And  being  cross-examined,  says — When  he  was  sober  he 
might  be  capable  of  doing  business,  but  it  was  hard  to  find  him 
sober;  a  few  years  after  this  he  became  quite  a  sober  man, 
and,  as  far  as  I  know,  he  continued  so  till  his  death  ;  when  he 
was  sober,  it  seems  he  knew  enough  to  do  business,  but  he  had 
no  learning. 

James  I.  Ackerman. — I  live  within  half  a  mile  of  Tuers' 
place,  in  Franklin;  I  am  nearly  forty-four  years  old,  and  have 
always  lived  there  ;  I  knew  Tuers  the  time  of  the  vendue,  and 
the  separation  from  his  wife  ;  they  were  about  the  same  time  ;  I 
have  heard  Ryerson  say  he  had  a  deed  from  Tuers;  I  cannot 
say  whether  he  told  me  before  the  separation  ;  it  was  about  the 
time  of  the  disturbance  that  the  deed  came  out ;  Ryersou  told 
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me  this  about  twenty  or  twenty-five  years  ago,  about  the  time  he 
got  the  deed,  or  soon  after ;  he  told  in  my  presence  that  he  had 
got  a  deed  of  Tuers,  and  it  was  a  good  one,  but  that  he  did  not 
want  his  property ;  he  did  not  say  how  Tuers  came  to  give  him 
the  deed  ;  I  can't  say  whether  Ryerson  told  me  this  after  Tuers 
and  his  wife  lived  together  again;  I  cannot  recollect  whether  the 
separation  was  after  the  deed  was  given  ;  I  don't  know  whether 
there  was  any  disturbance  about  the  deed  being  given  ;  Ryerson 
said  that  Tuers  could  have  the  deed  any  time,  that  lie  did  not 
want  it;  at  that  time  Tuers  was  not  a  sober  man,  but  a  very 
intemperate  man ;  I  saw  him  frequently,  but  not  every  day  ;  he 
was  hardly  ever  sober  when  I  saw  him  about  this  time ;  I  scarely 
ever  saw  him  about  that  time  when  he  was  in  a  fit  condition 
to  do  business,  to  convey  away  his  property  ;  when  in  that  situa- 
tion I  have  heard  Tuers  talk  pretty  rough  about  his  wife  ;  heard 
him  say  that  he  would  put  his  property  away,  that  he  did  not 
care  much  how  it  went;  I  heard  Ryerson  tell  Tuers  that  if  he 
had  such  a  wife  he  would  kick  her,  or  that  he  would  kick  her  out 
of  doors;  this  was  in  the  time  of  the  disturbance,  while  they 
were  separated,  but  can't  tell  when  exactly. 

Being  cross-examined,  deponent  saith — when  Ryerson  told 
Tuers  about  kicking  his  wife,  &c.,  Tuers  was  making  complaint 
about  his  wife,  that  sometimes  she  carried  off  things ;  I  did  not 
hear  Tuers  tell  Ryerson  at  this  ti-me  about  another  man  being 
after  his  wife  ;  I  have  heard  Tuers  say,  more  than  once,  when 
on  a  spree,  that  his  wife  had  had  connection  with  another  man  ; 
I  have  met  Ryerson  with  wood  on  the  road  ;  he  was  coming  my 
road  from  my  lot;  my  lot  adjoins  Tuers'  and  leads  to  it;  from 
the  course  he  was  coming  he  must  have  got  it  from  Tuers'  lot; 
I  never  found  out  that  he  got  it  from  my  lot;  the  same  time 
there  was  somebody  cutting  wood  on  Tuers'  lot ;  this  was  be- 
tween four  and  six  years  ago. 

Being  re-examined-in-chief,  deponent  says — there  was  a 
road  along  by  Tuers'  house,  to  get  the  wood  out ;  but  the  way 
Ryerson  came  was  the  easiest  for  him ;  the  road  by  Tuers' 
was  all  the  way  over  his  land,  without  coming  over  mine,  but 
that  way  there  was  quite  a  hill ;  I  am  one  of  the  witnesses  to 
Tuers'  will,  and  was  present  when  he  executed  it;  I  saw  it 
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drawn;  Esquire  Van  Houteii  drew  it,  at  Tuers',  in  his  pres- 
ence ;  Frederick  Adams  was  not  present ;  at  this  time  Tuers 
said  the  property  was  his,  and  that  the  deed  to  Ryerson  was  not 
worth  anything ;  lie  was  asked  about  this  deed,  and  this  was 
all  he  anwswered  ;  I  should  think  it  was  a  month  or  so  before 
his  death  when  lie  signed  the  will. 

[The  copy  and  probate  of  the  will  of  John  I.  Tuers,  deceased, 
is  offered  in  evidence  on  the  part  of  the  complainants,  and  marked 
Exhibit  C  2  on  the  part  of  the  complainants.] 

Being  further  cross-examined,  deponent  saith — that  Esquire 
Van  Houten  was  busy  drawing  the  will  at  Tuers'  when  I  came 
there  ;  he  wrote  a  considerable  after  I  got  there  ;  whether  he  had 
written  it  all  there  I  cannot  say. 

Margaret  Lake. — I  am  forty-seven  years  old,  and  was  brought 
up  in  the  family  of  John  I.  Tuers  ;  I  was  adopted  by  them 
when  a  child,  and  lived  in  their  family  until  the  year  1821 ;  I 
had  then  been  married  seven  years,  when  I  moved  to  about  a 
mile  from  Tuers'  house,  and  lived  there  about  four  years,  until 
the  spring  of  1825,  when  my  husband  and  myself  moved  back 
to  Tuers';  I  then  lived  at  Tuers'  for  four  years;  I  recollect 
the  time  of  Tuers  being  separated  from  his  wife;  it  was  during 
the  first  four  years  that  I  lived  away  from  him,  between  1821 
and  1825 ;  when  I  went  back  to  them,  in  the  spring  of  1825, 
they  had  lived  together  again  for  one  year ;  they  lived  apart 
about  a  year  and  a  half;  don't  know  that  it  was  quite  a  year 
and  a  half,  but  over  one  and  less  than  two  years ;  while  they 
were  separated  Mrs.  Tuers  lived  with  me,  at  my  house,  and 
during  that  time  Mr.  Tuers  was  a  part  of  the  time  at  John  I. 
Ryerson's  and  a  part  of  the  time  at  his  own  house,  I  believe;  he 
was  backwards  and  forwards  ;  it  was  generally  understood  in  the 
neighborhood  that  Tuers  resided  at  Ryerson's;  during  the  time 
of  that  separation,  and  just  before  and  afterwards,  he  was  almost 
the  whole  time  in  liquor;  I  saw  him  quite  often  during  that 
.time,  sometimes  he  came  to  my  house,  sometimes  he  passed  by  ; 
I  never  saw  him  sober  in  that  time,  and  when  he  was  in  liquor 
he  was  very  unreasonable — the  worst  man  that  I  ever  saw  wlu-u 
in  liquor  ;  Ryerson  had  had  a  grocery  in  the  neighborhood  for 
the  sale  of  liquor  for  some  years  before  I  left  Tuers'  the  first 
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time,  cannot  tell  how  long ;  after  this  grocery  was  opened,  and 
Tuers  got  running  there,  he  got  a  great  deal  worse  than  he  had 
been  before ;  the  year  before  I  left  there  he  got  very  outrageous ; 
when  in  a  frolic  he  was  very  ugly  to  his  wife,  more  so  than  to 
other  people;  he  treated  me  very  kindly,  even  when  he  was 
drunk  ;  at  one  time  I  went  to  Ryerson's  and  saw  Tuers  there 
drunk,  sitting  there,  and  heard  Ryerson  putting  him  up  against 
his  family,  and  heard  Ryerson  tell  him,  that  if  it  was  him,  he 
would  clear  the  whole  damned  lot  out;  when  Tuers  came  home 
in  liquor  he  was  always  ugly  and  quarrelsome  towards  his  wife  ; 
Ryerson  was  intimate  with  Tuers,  but  was  an  enemy  to  the  family 
as  long  as  I  can  remember;  when  Ryerson  came  to  see  Tu- 
ers, he  seldom  or  never  came  into  the  house,  but  sneaked  around 
out  of  doors  to  find  him  ;  at  the  time  of  his  separation  from 
his  wife,  I  never  saw  Tuers  sufficiently  sober  to  do  business ; 
from  what  I  know  of  Tuers'  habits  before  and  at  that  time,  I 
don't  think  he  was  ever,  at  that  time,  sufficiently  by  himself  to 
do  business  or  give  a  deed  ;  in  1825,  after  we  had  moved  back 
to  Tuers',  he  had,  the  same  spring,  a  settlement  with  Ryerson, 
and  came  into  my  room  one  evening,  and  asked  one  Chester 
Abby,  then  a  school  teacher  there,  to  go  with  him  to  Ryerson's 
to  settle  ;  Tuers  could  neither  read  nor  write  ;  when  they  came 
back,  they  came  into  the  room  where  I  was,  and  got  into  conver- 
sation about  the  settlement,  and  Abby  said  to  Tuers,  "I'll  tell 
you,  Mr.  Tuers,  what  you  ought  to  have  done,  you  ought  to  have 
taken  that  deed  when  Mr.  Ryerson  offered  it  to  you  ;"  Mr.  Ry- 
erson had  said  to  them,  while  looking  over  the  papers,  "  here  is 
that  deed,  what  are  you  going  to  do  with  it ; "  and  Tuers  told 
Abby  "that  it  was  not  good  for  anything,  what  would  I  do  with 
it;"  I  was  present  at  the  vendue,  and  Ryerson  was  boss,  with 
William  Van  Voorhis  and  Lawrence  Ackerman ;  all  the  fur- 
niture was  sold,  except  one  bed ;  the  bed  was  reserved  for  Mr. 
Tuers ;  there  was  no  bed  reserved  for  Mrs.  Tuers,  I  asked 
him  myself;  when  Mrs.  Tuers  and  I  tried  to  go  into  the  house 
that  day,  Ryerson  and  his  wife,  and  Ackerman  and  wife,  and 
Van  Voorhis,  were  in  the  house,  and  the  door  was  shut  upon  us ; 
I  did  not  see  who  shut  it;  they  were  handing  out  things  to 
sell ;  there  was  a  hubbub,  more  like  war  than  like  a  vendue ; 
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Mrs.  Tuers  did  not  get  into  the  house  at  all  that  day,  but  only 
into  the  kitchen ;  Tuers  was  not  perfectly  sober  when  the  sale 
commenced,  and  before  it  was  over  he  sat  in  the  kitchen  stiff 
drunk ;  I  did  not  see  Tuers  do  anything  at  all  in  managing  the 
sale;  during  the  first  of  the  sale  I  went  to  him,  while  he  was 
in  the  door-yard,  and  asked  him  to  reserve  a  be.d  for  Mrs.  Tuers; 
he  said  he  would  see  about  it ;  and  afterwards,  before  they 
came  to  it,  I  went  to  him  and  asked  him  again,  and  he  said  he 
would  be  damned  first;  when  I  spoke  to  him  in  the  door-yard 
Ryerson  and  others  were  about,  but  can't  say  that  any  of  them 
were  present  and  heard  the  conversation ;  at  Mrs.  Tuers'  re- 
quest, I  also  went  to  Tuers  and  asked  him  for  a  brass  kettle 
that  she  got  of. her  mother,  and  he  said  she  should  not  have  it; 
it  was  then  sold,  and  Mrs.  Ryerson  bought  it;  after  Mr.  Tuers 
and  his  wife  came  together  again,  he  became  quite  temperate, 
he  became  a  nice  man ;  after  Mr.  Ryerson  opened  his  grog 
shop,  and  Tuers  began  to  go  there,  he  began  to  grow  ugly  to- 
wards me  and  my  husband  ;  before  that  he  treated  me  well ;  in 
the  year  1825,  when  we  came  back,  he  gave  to  my  husband  a 
deed  for  a  part  of  his  main  farm  ;  from  that  time  to  the  present 
my  husband  and  those  to  whom  he  sold,  have  always  been  in 
possession  of  that  part ;  Frederick  Adams  is  no  relation  of  Mr. 
Tuers;  his  wife  is  great-niece  of  Mrs.  Tuers;  I  am  a  niece  of 
Mrs.  Tuers ;  I  never  knew  Tuers'  sister  Rachel,  the  wife  of 
Michael  Moore,  but  have  often  heard  him  talk  of  her;  they 
lived  in  New  York  at  the  time,  I  believe;  Mrs.  Moore  is  dead  ; 
I  knew  one  son  of  hers,  named  Samuel,  who  lived  in  the  En- 
glish neighborhood;  I  believe  he  is  dead  too;  I  never  knew 
any  other  of  her  children ;  I  don't  know  any  other  children  of 
Kachel  Moore,  but  have  often  heard  she  had  eight  or  nine;  I 
knew  Tuers'  sister  Mary,  the  wife  of  Jacob  Fredericks  ;  she  is 
dead,  and  left  three  daughters,  and  one  son,  named  Jacob,  now 
living;  they  are  said  to  be  all  living;  I  did  not  know  Tuers' 
sister  Leah,  the  wife  of  John  King ;  she  is  dead,  and  left  one 
son,  whom  I  saw  at  Paterson,  after  having  been  to  see  Mr. 
Tuers ;  this  son  has  died  since  Tuers'  death,  leaving  one  son, 
now  living;  I  have  seen  him  within  a  few  weeks,  and  under- 
stand his  name  is  Jacob  King. 
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Being  cross-examined,  deponent  saith — I  never  saw  Rachel 
Mooiv,  or  any  of  her  family,  at  Mrs.  Tuers',  that  I  know  of;  I 
never  saw  Leah  King,  nor  any  of  her  family,  at  Tilers' ;  Mr. 
Ryerson  had  a  cotton-mill,  grist-mill,  saw-mill,  and  part  of  the 
time  a  bark-mill ;  when  we  moved  away  from  Tuers'  the  first 
time,  to  the  Ponds,  we  had  a  farm,  and  kept  tavern  ;  Mr.  Tuera 
used  to  come  to  the  tavern  that  we  kept ;  sometimes  he  got  liquor 
there,  sometimes  not ;  sometimes  he  was  drunk  there  ;  he  was 
always  drunk  when  he  came  there;  sometimes  I  refused  to  give 
him  drink  ;  sometimes  I  had  to  give  it  to  him  for  peace'  sake,  as 
I  was  afraid  of  him  ;  while  Mrs.  Tuers  was  living  with  us,  I 
saw  Mr.  Tuers  as  often  as  once  a  fortnight,  or  once  in  three 
weeks ;  I  went  with  Mrs.  Tuers  to  the  vendue ;  I  went  to  see, 
like  other  folks ;  she  wanted  me  to  go  with  her,  and  she  went 
there  to  see  if  she  could  not  save  some  of  her  things  that  she 
had  brought  there  from  her  mother ;  she  did  not  go  there  to 
make  a  disturbance ;  she  made  a  good  deal  of  noise  at  the  sale ; 
she  got  a  crying,  and  cried  wonderfully,  and  she  talked,  too  ; 
don't  recollect  what  she  said,  nor  that  she  made  a  good  deal  of 
noise,  otherwise  than  by  crying;  there  was  a  good  deal- of  noise 
there;  more  like  war  than  a  vendue;  I  don't  know  of  any  dis- 
turbance among  the  others,  except  what  arose  from  Mrs.  Tuera 
being  there ;  I  made  no  disturbance  there ;  Mr.  Ryerson  and 
myself  have  never  been  at  variance;  we  have  never  been  inti- 
mate; he  has  always  been  unfriendly  to  me,  and  I  treated  him 
the  same  as  he  treated  me;  last  Saturday  I  met  him  on  the  Pat- 
erson  bridge,  when  he  turned  his  head  the  other  way,  and  did 
not  speak  to  me;  by  Mr.  Ryerson's  sneaking  about  the  house,  I 
meant  he  did  not  come  into  the  house ;  when  he  came  to  see  us, 
he  came  about  the  barn  and  barn-yard,  and  around  openly,  so 
that  we  could  see  him  ;  he  did  not  come  into  the  house  and 
house-yard  ;  he  does  the  same  now  ;  before  that  conversation  in 
my  room  with  Mr.  Abby,  Tuers  had  always  denied   to  his  wife 
that  lie  had  given  a  deed  to  Ryerson ;  this  was  the  first  that  she 
knew  of  it  with  certainty  ;  she  flew  into  a  passion  when  he  said 
so,  and  made  a  great  noise  about  it ;  this  was  the  spring  of  the 
first  year  after  my  return,  in  1825. 

Abraham  Lake. — I  have  known  Mr.  Tuers,  and  lived  in  hia 
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neighborhood  for  between  thirty  and  forty  years  :  I  am  the  hus- 
band of  Margaret  Lake,  the  last  witness ;  I  went  to  live  in  Mr. 
Tuers'  family  when  I  was  first  married,  a  little  over  thirty  years 
ago  ;  I  lived  there  at  that  time  for  seven  or  eight  years  ;  when 
I  first  got  there,  Tuers  was  quite  a  peaceable  man  to  live  with  ; 
he  drank,  then,  but  after  a  while  he  got  so  intemperate  that  there 
was  no  living  with  him  ;  when  I  first  got  there  I  cannot  say 
with  certainty  that  Ryerson  kept  a  grocery  store  for  the  sale  of 
liquor  ;  before  I  left,  he  did  keep  a  grocery  store,  and  sold  liquor; 
Tuers  was  in  the  habit  of  going  over  in  the  direction  of  Ryer- 
son's,  and  I  saw  him  return  from  that  direction  ;  I  cannot  say 
that  he  got  liquor  there,  but  there  was  no  other  place  in  that  quar- 
ter where  he  could  get  it ;  sometimes  he  would  bring  liquor  home 
with  him  ;  he  was  not  much  at  home;  he  would  be  home  a  little 
while,  and  then  be  off  again ;  he  went  in  the  direction  of  Ryer- 
Bon's,  and  came  back  from  that  way  oftener  than  any  other 
direction  ;  that  was  his  general  route;  the  last  part  of  this  time 
I  lived  there,  Tuers  was  hardly  ever  sober;  he  was  scarcely  by 
his  senses  any  part  of  that  year  or  two ;  after  we  moved  away, 
and  during  the  separation  between  Tuers  and  his  wife,  I  used  to 
see  Tuers  go  backwards  and  forwards,  once  in  a  week,  or  every 
two  or  three  weeks — I  can't  exactly  say  how  often  ;  I  have  seen 
him  go  past  more  than  once,  when  he  was  lying  in  the  back  part 
of  Ryerson's  wagon,  seemingly  not  able  to  sit,  and  Ryerson's 
wife  and  daughter  on  the  seat  of  the  wagon  ;  he  appeared  to  me 
at  those  times  to  be  dead-drunk;  during  the  time  I  was  living 
at  Tuers',  he  was  at  Ryerson's  quite  a  good  deal ;  he  was  from 
home  a  good  part  of  his  time  ;  whether  he  was  at  Ryerson's  all 
the  time,  I  can't  say,  but  I  have  seen  him  there;  during  the 
time  that  Tuers  and  his  wife  were  separated,  I  don't  know  that  I 
ever  saw  him  sober;  from  my  knowledge  of  his  habits  before 
the  separation,  and  from  what  I  saw  of  him  during  that  time,  I 
should  say  that,  during  the  separation,  he  was  never  in  a  condi- 
tion to  do  business  ;  I  heard  of  the  deed  to  Ryerson  before  I  got 
my  deed  from  Tuers ;  Tuers  conveyed  to  me  a  part  of  his  horne- 
Btead  ;  my  deed  was  for  twenty-one  one-hundredths  acres,  and 
was  given  to  me  about  the  year  1825  ;  as  the  consideration  for 
this  deed,  I  was  to  pay  $300  debts  for  Tuers ;  I  should  say  this 
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was  about  the  value  of  the  land,  or  pretty  near  to  it ;  I  paid  this 
$300  of  debts  for  him,  and  have  got  the  receipts  for  it;  he  pro- 
posed it  to  me ;  came  to  me  crying,  and  said  that  he  had  about 
so  much  debt  that  must  be  paid,  and  if  I  would  come  back  to 
live  there,  and  pay  it,  he  would  give  me  a  deed  for  a  certain  part 
of  his  farm;  he  did  not  say  that  Byerson  was  to  have  paid 
these  debts;  before  I  got  my  deed,  there  was  a  report  in  the 
neighborhood  that  Ryerson  had  a  deed  for  the  farm  ;  and,  to  be 
sure  about  it,  I  went  down  to  the  record,  and  found  there  was 
none  on  record,  so  I  took  my  deed  and  came  right  down  and  had 
it  recorded ;  I  got  the  deed  before  I  moved  back  to  Tuers' ;  I 
meant  to  be  safe  about  it;  we  went  back  to  Tuers',  after  having 
been  away  from  there  four  years;  then  I  lived  with  him  four 
years,  and  moved  away  again;  I  have  never  lived  with  him, 
since;  when  I  first  went  back  there,  and  when  his  wife  and  he 
got  together  again,  he  was  not  quite  so  bad ;  but  after  that  he 
got  worse  again ;  the  constables  came  there,  and  rather  than 
have  them  come  there  so  often  as  they  did,  I  paid  the  money 
before  I  was  bound  to  pay  it,  as  I  was  to  have  made  it  off  the  farm 
first;  and  when  Tuers  found  out  that  I  had  nearly  paid  the 
debts,  he  got  running  to  Ryerson's,  and  became  worse  again;  I 
was  obliged  to  leave  Tuers'  then,  on  account  of  his  intemper- 
ance; he  threatened  to  burn  us  all  up;  he  continued  drinking 
until  his  leg  got  injured,  when  he  had  to  stop  it  and  leave  off 
drinking;  his  legs  became  almost  rotten,  and  when  he  died  they 
were  really  rotted  off;  it  was  not  five  years  before  his  death 
when  his  leg  was  injured,  and  he  stopped  drinking;  after  I  left 
his  house  I  moved  to  Paterson,  in  1829,  when  I  did  not  go  back 
there  for  some  time;  after  I  lived  in  Paterson,  I  saw  Tuers 
sometimes  come  to  market  there,  and  sometime^,  on  such  occa- 
sions, he  was  sober,  and  sometimes  he  had  been  drinking ;  I  have 
now  got  possession  of  the  place,  under  Mrs.  Tuers,  I  believe ; 
she  and  I  live  there,  and  have  possession  of  the  whole  of  it;  Ahe 
and  I  have  had  the  possession  ever  since  Tuers'  death. 

Being  cross-examined,  deponent  saith — Before  I  left  Tuers' 
I  can't  say  how  long  Ryerson  had  kept  liquor  at  his  store  for 
sale ;  Mr.  Tuers  appeared  to  be  pretty  near  right  when  I  got 
my  deed ;  this  was  at  the  time  when  he  was  in  want  of  money, 
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and  after  all  had  been  taken  away  from  him,  and  when  he  was  a 
little  better ;  it  appeared  that  he  knew  what  he  was  about  when 
he  gave  me  the  deed ;  Chester  Abby  drew  the  deed,  and  Abra- 
ham Van  Cleve  took  the  acknowledgment;  there  was,  at  the 
same  time,  an  article  between  Tuers  and  myself,  drawn  by  Van 
Cleve ;  the  article  was,  that  I  was  to  have  the  deed  for  a  cer- 
tain part  (which  deed  I  got),  and  I  was  to  pay  $300  debt,  and  I 
was  to  have  the  whole  farm  ;  and  both  of  our  families  were  to 
have  their  living  out  of  it  first,  and  the  overplus  should  go  to  pay 
this  debt  of  $300 ;  and  when  it  was  paid,  the  article  was  to  be 
given  up,  and  the  part  I  had  a  deed  for  should  be  mine;  after 
this — before  I  left  Tuers'  and  went  to  Paterson — he  sued  me  for 
cutting  wood,  and  I  left  there;  since  Tuers'  death,  I  have  been 
cutting 'wood  on  the  farm;  I  have  cut  it  under  the  orders  of  Mrs. 
Tuers,  and  took  some  down,  and  got  tea  and  sugar  with  it,  under 
her  orders ;  I  have  worked  the  place  on  shares  for  Mrs.  Tuers, 
since  her  husband's  death ;  I  have  seen  Mrs.  Ryerson  and 
her  daughter  go  past  my  house  in  a  wagon,  with  Tuers  lying 
in  it,  behind :  both  ways — backwards  and  forwards  from  Ryer- 
son's. 

Being  re-examined  in  chief,  deponent  saith — I  have  sold  all 
the  land  I  bought  of  Tuers,  the  same  as  I  bought  it ;  I  had  it 
run  out. 

[The  depositions  of  Margaret  Lake  and  of  Abraham  Lake  are 
objected  to  on  the  part  of  the  defendants.] 

Henry  I.  Speer. — I  live  near  the  Ponds'  church,  in  the  town- 
ship of  Franklin,  about  a  mile,  or  a  little  over,  from  where  John 
I.  Tuers  used  to  live;  I  knew  John  I.  Tuers,  Abraham  H. 
Garrison,  and  John  I.  Ryerson ;  I  have  heard  Abraham  H.  Gar- 
rison speak  about  a  paper  he  had  of  John  I.  Ryerson,  but  he  did 
not  express  to  me  exactly  what  it  was ;  I  don't  know  that  he  did, 
particularly,  state  to  me  his  impression  as  to  whether  the  paper  he 
h%d  was  good  or  not;  he  told  me  either  that  the  paper  was  in  the 
hands  of  Garret  Van  Dien,  or  at  Hackensack,  if  I  recollect  right, 
and  said  that  he  did  not  mean  to  bother  himself  about  it,  or 
something  to  that  effect — that  he  was  getting  old;  I  was  one  of 
the  appraisers  who  appraised  Mr.  Garrison's  effects  after  his 
death ;  there  was  no  mortgage,  or  deed  in  the  nature  of  a  mort- 
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gage,  to  my  knowledge,  produced  to  the  appraisers  by  his  execu- 
tors, to  be  appraised  ;  the  notes  of  John  I.  Ryerson  were  pro- 
duced, and  appraised  as  notes  simply ;  I  can't  say  whether  the 
notes  had  seals  to  them ;  I  know  the  Tuers  farm ;  can't  say 
what  its  value  is;  don't  recollect  the  number  of  acres  in  it;  the 
farm  is  a  rough  kind  of  an  establishment;  I  would  not  under- 
take to  affix  a  value  to  it ;  I  knew  John  I.  Tuers  about  the  time 
he  was  separated  from  his  wife;  I  knew  him  from  about  the  year 
1820  to  his  death  ;  for  a  year  or  two — perhaps  a  little  more — 
before  his  death,  he  was  a  little  reformed  as  to  temperance,  but 
before  that,  he  was  a  miserable  wretch;  I  mean  he  was  a  miserable 
drunkard  ;  I  kept  a  public  house  for  several  years,  and  my  sons 
have  kept  it  since;  I  have  always  resided  in  the  same  house 
there ;  I  can't  say  that  I  ever  knew  a  more  miserable,  besotted 
drunkard  than  John  I.  Tuers  was;  if  he  got  out  where  there  was 
liquor,  he  was  not  apt  to  keep  sober;  I  suppose  that,  before  he 
reformed  a  little,  in  his  latter  days,  he  was  in  the  front  rank  as 
to  drunkenness;  this  continued  until  within  a  few  years  of  his 
death  ;  after  that,  he  came  frequently  to  my  house,  after  grocer- 
ies and  the  like,  and  he  said  he  did  not  dare  to  drink,  on  account 
of  his  sore  leg;  when  in  liquor,  he  was  pretty  roaring;  liquor 
a  1  \vays  appeared  to  make  him  kind  of  crazy ;  not  oftentimes 
when  I  saw  him,  during  the  first  ten  years  and  more,  down  to 
1835,  that  I  knew  him,  was  he  in  a  fit  condition  to  give  a  deed 
for  his  property. 

Being  cross-examined,  deponent  saith — When  I  saw  him,  it 
was,  principally,  from  home;  I  have  seen  Tuers  at  his  own  house, 
too,  but  can't  say  that  I  have  been  there  often — once,  twice,  or 
oftener;  can't  say  how  often;  when  I  saw  him  at  his  own 
house,  I  don't  distinctly  recollect  how  he  was,  as  to  liquor;  from 
my  own  knowledge,  I  don't  know  how  he  was  at  home — whether 
temperate  or  not — but  have  seen  him  at  his  house  when  he  was 
drinking  hard  cider;  I  was  not  present  when  he  made  his  will, 
and  don't  know  how  he  was  then. 

Rachel  Blauvelt. — I  am  a  daughter  of  Judge  Martin  Van 
Houten,  senior;  I  was  born  and  brought  up  at  the  Ponds,  and 
lived  there  till  a  few  years  ago;  I  knew  John  I.  Tuers  well,  in 
his  lifetime — knew  him  at  and  before  his  separation  from  his 
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•wife ;  during  that  separation  I  was  at  the  auction  held  at  his 
house;  I  myself  bought  one  article  there;!  did  not  hear  the 
articles  of  sale  read,  but  understood  that  the  money  was  to  be 
paid  to  John  I.  Ryerson ;  I  heard  it  so  said  by  those  in  the 
house;  Ryerson  kept  the  sales  book  a  part  of  the  time;  by  all 
appearances,  he  was  one  of  the  managers  of  the  sale ;  I  did  not 
myself  pay  for  the  article  bought  by  me ;  my  fath-er  paid  for 
me ;  Mrs.  Tuers  came  there ;  I  heard  Mr.  Ryerson  say  that 
she  should  not  be  allowed  to  come  into  the  house,  and  that  her 
bid  should  not  be  taken  ;  I  recollect  the  expression  he  made ;  it 
was,  "that  they  must  not  allow  the  old  dunder  to  come  into  the 
house ;  that  they  must  take  her  and  put  her  outside  the  gate ;  " 
she  did  not  bid  for  nor  buy  anything  there ;  I  considered  that 
Tuers  was  quite  still  in  the  afternoon  ;  he  was  not  very  noisy 
that  day  that  I  recollect ;  I  can't  say  that  I  heard  Tuers  say 
that  his  wife  should  not  come  in  nor  bid  ;  towards  night  he 
(Tuers)  came  into  the  kitchen  where  I  and  another  woman  were 
sitting;  there  were  two  ladles  there  and  he  took  them  up  and 
gave  us  each  one  of  them  ;  the  other  woman  asked  him  whether 
he  had  the  liberty  to  give  theur  away ;  he  said  he  would  take 
that  liberty,  so  we  each  took  a  ladle  home;  I  don't  recollect 
that  Tuers  took  any  interest  or  active  part  in  the  sale;  besides 
Ryerson,  Lawrence  J.  Ackerman  handed  things  out  of  the 
house;  he  and  his  wife  were  in  the  house;  during  that  time 
of  the  separation,  I  never  saw  Tuers  that  he  was  right  sober, 
until  within  a  few  years  before  his  death  ;  from  that  time  I  can't 
say  that  I  ever  saw  him  sober ;  I  fyave  seen  him  frequently  at 
his  home,  and  have  seen  my  father  fetch  him  from  home,  for  fear 
that  he  would  set  his  house  on  fire ;  my  father's  house  from 
Tuers'  was  about  half  a  mile,  across  lots ;  by  the  road,  about  a 
mile;  when  we  went  afoot  to  Tuers',  we  went  across  lots; 
the  26th  day  of  May  last,  I  was  forty-five  years  old  ;  I  lived 
at  the  Ponds  until  January,  1845;  one  day  Tuers  came  to  my 
father's  house,  after  he  was  living  with  his  wife  again,  and  my 
father  told  him  that  he  had  been  to  Ryerson,  and  spoke  to  him 
about  the  business,  which  was,  that  Tuers  owed  my  father  some 
money  for  business  done  by  my  father  for  him,  and  Mr.  Tuera 
saiti  he  was  going  to  settle  his  own  business ;  that  Ryerson  had. 
VOL.  n.  z 


362  CASES  IN  CHANCERY. 

Adams  v.  Ryerson. 

nothing  to  do  with  his  (Tilers')  business. 

Being  cross-examined,  deponent  saith — At  thevenduel  think 
.Ryerson  did  not  write  all  the  time;  sometimes  he  was  around; 
we  could  not  tell  who  wrote  all  the  time,  as  the  book  was  kept 
in  the  house;  only  very  few  were  allowed  to  go  in  the  house; 
about  half  a  dozen  were  in  the  house  the  greater  part  of  the 
time ;  the  things  were  handed  over  the  lower  door,  and  sold  out 
of  doors. 

Being  re-examined-in-chief,  says — Mr.  Ryersou  and  his  wife, 
Lawrence  J.  Ackerman  and  his  wife,  and  William  Van  Voorhis 
were  in  the  house ;  Tuers  was  around,  in  and  out. 

Being  again  cross-examined,  says — My  father's  claim  was 
about  fifty  dollars  ;  Tuers  came  that  day  to  pay  the  interest;  he 
paid  it  that  day ;  he  handed  my  father  a  three-dollar  bill. 

Isaac  J.  Storms. — I  know  that  John  I.  Ryerson  got  a  black 
horse  of  John  I.  Tuers,  seme  eight  or  ten  years  before  his  death, 
perhaps  more;  Ryerson's  son  had  him  as  his  riding  horse,  and 
the  son  told  me  that  they  were  to  give  ninety  dollars  for  him. 

Being  cross-examined,  deponent  saith — Mr.  Ryerson's  son's 
name  that  rode  the  black  horse  was  George;  it  was  after  the 
separation  between  Tuers  and  his  wife,  if  my  memory  serves  me 
right ;  I  can't  state  the  year  nor  month ;  George  did  not  say 
that  he  had  bought  the  horse,  but  that  it  was  bought  for  his 
riding  horse;  I  don't  know  anything  about  the  purchase,  except 
from  hearsay. 

[Defendant  objects  to  what  the  sou  said  to  witness.] 

Being  re-examined-in-chief,  says — I  knew  the  horse  first  as 
belonging  to  Tuers,  and  afterwards  to  Ryerson  ;  George,  at  the 
itime,  was  living  with  his  father,  and  was  supported  by  him. 

William  H.  Winters. — I  bought  things  at  the  vendue  held  at 
Mr.  Tuers'  during  the  separation  between  him  and  his  wife ;  I 
.bought  some  small  articles  there;  I  paid  John  I.  Ryerson  for 
what  I  bought  there ;  the  articles  of  the  sale  had  been  read 
before  I  got  at  the  vendue,  but  it  was  said  there  that  the  money 
-was  to  be  paid  to  Mr.  Ryerson  ;  I  cannot  read  ;  when  I  went 
to  settle  with  him  for  the  articles  that  I  had  bought  at  the  ven- 
•due,  and  .told  him  what  I  came  for,  he  looked  over  a  book  that  I 
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supposed  to  be  a  vendue-book,  and  found  my  name;  Tasked 
him  to  look  over  the  vendue-book  of  Mr.  Tuers — that  I  wanted 
to  pay  him — and  he  got  the  book;  I  knew  Abraham  H.  Garri- 
son well,  in  his  lifetime;  he  often  told  me  that  John  I.  Ryersou 
had  offered  to  give  him  a  mortgage  deed  upon,  the  property  he 
had  of  Tuers,  but  that  he  (Garrison)  had  told  Ryerson  he  would 
not  take  it;  that  all  he  wanted  was  to  have  as  good  money  as  he 
had  let  him  have;  that  the  property  was  not  Ryerson's,  and  he 
would  not  give  him  two  dollars  for  it;  he  told  me  that  he  had 
seen  Ryerson,  and  wanted  to  buy  of- him  a  place  to  put  a  fulling- 
mill  on  ;  that  Ryerson  would  not  sell  it  to  him,  and  that  he 
(Garrison)  did  not  want  to  be  bothered  with  the  place  of  Tuers ; 
I  heard  Garrison  talk  in  this  way  several  times;  I  heard  him  talk 
about  this  shortly  before  his  death  ;  the  last  time  I  heard  him 
talk  about  this,  was  within  a  year  or  six  months  before  his  death  ; 
this  had  been  going  on  for  some  time;  after  Ryerson  had  re- 
turned from  Georgia,  he  and  his  wife  were  on  a  visit  to  Garri- 
son's; I  was  there,  also,  but  did  not  hear  anything  said  about  it 
then;  the  next  time  I  saw  Mr.  Garrison,  he  told  me  about  this 
over  again;  I  heard  Garrison  say  that  the  deed  to  Ryerson  was 
good  fur  nothing;  that  the  property  did  not  belong  to  him,  and 
he  (Garrison)  would  not  go  to  law  about  other  people's  property, 
and  would  not  throw  good  money  after  bad. 

Being  re-examined,  deponent  saith — This  conversation  with 
Garrison  was  after  Ryerson's  visit  to  him  ;  I  cannot  say  if  it  was 
after  Ryerson  had  been  the  last  time  to  Georgia,  or  not. 

Margaret  Lake. — I  have  seen  Garret  Van  Dien,  and  had  a 
conversation  with  him  about  this  lease  since  Mr.  Tuers'  death  ; 
I  met  Van  Dien  in  Paterson,  and  we  got  into  conversation  about 
the  place;  we  had  often  before  been  in  conversation  about  it; 
I  said  to  Van  Dieu,  "I  have  always  understood  from  you  that 
you  wrote  the  deed,  and  the  executors  tell  me  that  Johnson  wrote 
it;"  he  said,  "No,  but  the  lease;"  I  asked  him,  then,  what  the 
lease  was  about ;  he  answered  that  the  old  man  had  come  to 
him,  and  was  alarmed  about  it,  and  asked  what  he  (himself) 
had  been  doing — that  he  was  afraid  he  had  put  himself  on  the 
road;  the  old  man  had  askel  him,  then,  if  there  was  nothing 
for  him  to  do ;  that  he  (Vau  Dieu)  had  told  him  he  guessed  there 
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was,  anil  that  then  Ryerson  had  turned  round  and  given  him 
the  lease. 

[Witness  desires  to  correct  her  statement  upon  her  former 
cross-examination,  in  this — that  John  I.  Ryerson  had  no  card- 
ing nor  cotton-mill  at  the  time  of  the  separation  between  Tuers 
and  his  wife.  They  were  erected  afterwards.] 

Leah. Moore. — I  now  live  in  the  English  neighborhood;  I 
lived  at  the  Ponds,  in  the  war;  I  knew  John  I.  Tuers  and  his 
sisters;  I  knew  Leah,  the  wife  of  John  King ;  she  is  dead,  and 
left  but  one  child,  Benjamin  King;  he  is  dead,  and  left  but  one 
child,  named  Jacob  King;  I  knew  Rachel,  the  wife  of  Michael 
Moore;  Rachel  Moore  is  dead,  and  Charity  Dealing  is  the  only 
child  she  has  left;  I  knew  his  sister  Mary,  the  wife  of  Jacob 
Fredericks;  I  have  heard  she  is  dead:  she  left  four  children, 
Jacob  and  his  three  sisters — Margaret,  who  was  married  to  John 
O'Neill ;  Mary,  who  was  married,  as  I  have  heard,  to  James 
Pilgrim,  and  Charity,  who  was  married,  as  I  have  heard,  to 
Jonathan  Wilkes. 

Testimony  for  defendants. 

Garret  Van  Dien. — I  live  in  the  township  of  Franklin  ;  was 
formerly  sheriff  of  the  county  of  Bergen  ;  I  have,  for  many 
years,  been  a  surveyor,  also,  and,  for  some  years  back,  have  been 
in  the  custom  of  drawing  papers  for  people,  such  as  deeds,  mort- 
gages, leases,  <fec. ;  sometimes  people  apply  to  me  for  advice  in 
relation  to  their  affairs;  I  was  acquainted  with  John  I.  Tuers 
in  his  lifetime;  have  seen  him  several  times;  he  came  to  me 
for  advice  in  relation  to  his  affairs,  in  the  year  1831 ;  he  came 
alone  to  my  house;  he  told  me  he  had  conveyed  his  property  to 
John  I.  Ryerson,  and  that  he  had  heard  Ryerson  was  going  to 
fail,  and  that  he  would  be  turned  on  the  road,  and  have  no  means 
to  support  himself,  and  wanted  my  advice  as  to  what  would  be 
best  for  him  to  do;  I  told  him  the  better  way  for  him  would  be 
to  lease  the  property  for  life,  if  Ryerson  would  agree  to  it ; 
then  I  asked  him  if  he  had  given  the  deed  to  Ryerson  ;  he  said 
yes ;  I  then  asked  him  what  he  paid  for  it,  and  he  said  that 
Ryerson  was  to  pay  all  his  debts ;  that  he  had  had  money  from 
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Ryerson  several  times,  and  had  boarded  there;  that  Ryersoti 
was  also  to  pay  $100  that  he  owed  Albert  Van  Voorhis;  tui,» 
was  principally  the  whole  of  what  passed  then  ;  I  told  him  he 
had  better  go  home  and  bring  Ryerson  down  with  him,  if  Ryer- 
eon  would  agree  to  it ;  a  few  days  afterwards,  Ryerson  and  Tuera 
came  down  together  to  my  house  and  talked  over  the  matter, 
and  Ryerson  agreed  that  he  should  have  it  for  life,  with  the  ex- 
ception of  the  timber  that  he  wanted,  to  build,  &c.,  he  should 
cut  when  he  wished  ;  there  was  a  rent  of  $18  reserved  ;  this 
was  to  make  it  binding ;  I  told  them  there  ought  to  be  inserted 
some  sum  to  make  it  binding,  and  they  told  me  to  put  any  sum, 
and  I  told  them  that  $17  or  $18  would  be  sufficient;  they  then 
agreed  fully  upon  the  terms  ;  'I  was  to-draw  it,  and  Ryerson  was 
to  come  down  and  sign  it ;  Tuers  and  Ryerson  wanted  me  to 
keep  it  in  my  possession ;  I  drew  the  paper  after  they  had  left; 
Ryerson  carue  down  and  signed  it;  it  was  drawn  in  conformity 
with  their  agreement;  it  was  agreed  that  Ryerson  was  to  come 
down  and  sign  the  paper,  and  I  was  to  keep  it ;  within  a  few 
days  after,  Ryerson  came  down  and  signed  the  paper,  and  he  at 
the  same  time  gave  me  the  deed  from  Tuers  to  him,  to  have  it 
recorded  ;  I  took  the  deed  down  to  Hackensack,  and  left  it  in 
the  office;  shortly  after  this  I  met  Mr.  Tuers  on  the  road,  and 
he  asked  me  whether  Ryerson  had  signed  the  lease ;  I  told  him 
he  had  ;  he  asked  me  if  I  was  paid  for  it,  and  I  told  him  that 
Ryerson  had  paid  me  for  it;  he  asked  me  whether  I  had  the 
lease,  and  told  me  I  must  keep  it;  in  this  business  I  acted  for 
Mr.  Tuers ;  when  he  first  came  alone  to  consult  me,  he  asked 
me  not  to  tell  Ryerson  that  he  had  been  to  me  for  advice ;  I 
have  never  to  this  day  told  Ryerson  that  Tuers  had  been  to  me 
for  advice;  I  never  knew  that  a  deed  had  been  given  by  Tuers 
to  Ryerson,  until  Tuers  came  to  me  and  asked  advice  about  it; 
I  never  had  any  conversation  with  Ryerson  about  it,  until  they 
came  together  to  me;  I  live  about  eight  miles  from  Tuers' 
house. 

[A  paper  writing  purporting  to  be  a  lease  from  John  I.  Ryerson, 
to  John  Tuers,  dated  August  20th,  1831,  being  shown  to  depo- 
nent, he  says] — It  is  in  my  handwriting,  and  I  signed  it  as  a  sub- 
scribing witness ;  it  was  signed  and  sealed  by  John  I.  Ryerson, 
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in  my  presence,  three  or  four  flays  after  the  time  it  bears  date. 
[Which  paper  is  offered  in  evidence  and  marked  Exhibit  D  1  on. 
the  part  of  the  defendants.] 

[A  paper  purporting  to  be  a  deed  from  John  I.  Tners  to  John 
I.  llverson,  dated  May  1st,  1823,  duly  acknowledged  and  record- 
ed, being  produced,  is  offered  in  evidence  and  marked  Exhibit  D 
2  on  the  part  of  the  defendants.  The  deed  being  shown  to 
deponent,  he  says] — This  is  the  deed  I  took  to  the  clerk's  office 
to  be  recorded  ;  I  knew  Josiah  Johnson,  the  commissioner  who 
took  the  acknowledgment  of  this  deed  ;  he  is  dead  ;  and  I  know 
his  handwriting;  I  have  known  John  I.  Tuers  for  forty  odd 
years ;  I  saw  him,  but  not  very  often,  from  the  year  1820  to  the 
year  1835;  when  he  got  out  in  -company  he  would  have  a 
drunken  frolic  sometimes  for  a  fortnight;  he  would  run  out 
when  lie  got  in  a  frolic;  about  eighteen  years  ago  I  was  asses- 
sor for  Franklin  township;  when  he  first  came  to  me  to  con- 
sult me,  he  was  as  sober  as  a  judge;  when  he  came  to  me  with 
Ryerson  he  was  sober ;  from  the  way  that  he  talked  at  those 
times,  I  considered  him  perfectly  competent  to  take  care  of  his 
own  business;  at  both  those  times  he  was  not  in  the  least  dis- 
guised with  liquor;  he  was  generally  drunk  at  election  times; 
•when  he  was  with  me,  I  thought  he  was  a  man  who  was  taking 
care  of  his  own  business,  or  else  he  would  not  have  come  for 
advice  to  take  care  of  his  life  estate  in  the  property  ;  I  was  one  of 
the  appraisers  of  the  estate  of  Abraham  H.  Garrison,  deceased. 

[A  paper  purporting  to  be  a  sealed  bill  given  by  John  I.  Ryer- 
son to  Abraham  H.  Garrison,  dated  May  1st,  1834,  for  $991, 
with  interest,  being  produced  and  marked  Exhibit  D  3  on  the 
part  of  the  executors  of  Abraham  H.  Garrison,  deceased;  also 
a  paper  purporting  to  be  a  note  given  by  John  I.  Ryerson  to 
Abraham  Garrison,  dated  January  20th,  1837,  for  $50,  being  pro- 
duced and  marked  Exhibit  D  4  on  the  part  of  the  executors 
of  Abraham  H.  Garrison,  deceased,  and  said  papers  being  shown 
to  deponent,  he  says] — They  were  both  produced  to  the  appraisers 
of  Garrison's  estate,  and  were  inventoried  by  us;  I  know  the 
signatures  to  both  to  be  the  handwriting  of  John  I.  Ryerson. 

[The  paper  marked  Exhibit  D  1  on  the  part  of  the  defend- 
ant, being  shown  to  deponent,  he  says] — This  is  the  lease  that  I 
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took  from  John  I.  Ryerson  for  Mr.  Tuers,  as  before  stated. 

Being  cross-examined,  deponent  says — When  Mr.  Tuers  first 
came  to  consult  me,  I  had  never  heard  of  the  deed  from  Tuers 
to  Ryerson  ;  Tuers  told  me  he  had  given  Ryerson  a  deed  for  hia 
farm  ;  he  did  not  tell  me  when  it  had  been  given  ;  did  not  state 
to  me  that  it  was  given  while  he  was  separated  from  his  wife; 
he  did  not  state  anything  to  me  about  the  object  for  which  he 
gave  the  deed  ;  he  told  me  that  the  deed  would  turn  him  on  the 
road  ;  he  asked  me  what  course  he  must  take  to  keep  his  life 
estate  in  it,  and  I  told  him  he  must  take  a  lease  for  life ;  he  did 
not,  when  I  told  him  the  effect  of  the  deed,  use  the  expression, 
or  anything  like  it — "  My  God  !  what  have  I  done  ?  I  have  put 
myself  upon  the  road;"  he  told  me  he  had  given  Ryerson  a 
deed  for  his  farm,  and  having  heard  he  was  going  to  fail,  was 
afraid  his  creditors  would  take  hold  of  it  and  turn  him  (Tuers) 
upon  the  road,  and  he  asked  me  what  he  must  do,  and  I  told 
him  to  get  a  life  estate  from  Ryerson,  if  he  would  do  it ;  Tuers 
had  not  the  deed  with  him;  I  never  saw  it  until  it  was  handed 
to  me  to  get  it  recorded  ;  Tuers  never  consulted  with  me  as  to 
whether  the  deed  was  a  good  deed  ;  he  told  me  Johnson  had 
drawn  it,  and  taken  the  acknowledgment ;  Tuers  did  not  see 
the  lease,  nor  hear  it  read,  after  it  was  drawn  ;  Tuers  had  no 
other  object  in  consulting  me,  excepting  to  know  how  he  might 
avoid  being  turned  out  upon  the  road  ;  he  said  nothing  about  a 
life  estate;  that  first  came  from  me — I  advised  it;  neither  when 
Tuers  came  alone,  nor  when  he  and  Ryerson  came  together  to 
me,  did  they  bring  the  deed ;  Ryerson  brought  it  when  he  came 
and  signed  the  lease  ;  I  don't  recollect  having  done  any  business 
for  John  I.  Ryerson  before  that  time  ;  Tuers  came  to  me  the  first' 
time  on  horseback;  the  second  time,  I  don't  recollect  whether 
he  came  with  Ryerson  in  the  wagon,  or  whether  they  both  came 
on  horseback  ;  I  don't  recollect  whether  or  not  John  I.  Ryerson 
failed  at  that  time,  but  there  was  a  good  deal  of  talk  about  it ; 
always  since  that  time,  Ryerson  has  been  considered  in  insolvent 
circumstances,  or  pretty  hard  run  ;  there  has  been  a  talk  with 
the  neighbors  that  he  had  it  pretty  tough  to  get  along ;  there 
was  a  little  report  of  this  kind  at  the  time  the  lease  was  given, 
but  not  much  ;  some  years  afterwards  there  was  a  considerable 
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talk  of  this  kind  ;  between  the  year  1821  and  the  date  of  the 
lease,  I  had  seen  Tners  several  times — perhaps  a  dozen  times  ; 
eaw  him  both  drunk  and  sober  within  that  period  ;  I  am  the 
subscribing  witness  to  the  deed  from  Ryerson  to  Garrison,  the 
same  being  an  exhibit  now  offered  on  the  part  of  the  executors 
of  Abraham  H.  Garrison,  deceased,  and  marked  Exhibit  D  5, 
on  the  part  of  defendants.  [The  same  being  shown  to  deponent, 
he  says] — I  don't  recollect  whether  it  was  executed  at  my  house, 
nor  who  was  present  at  the  time;  Garrison  was  not  present  at 
the  execution  ;  Ryerson  directed  me  to  draw  it ;  he  directed  me 
to  draw  a  deed  ;  at  the  time  of  its  execution  it  was  understood 
to  be  a  deed  ;  it  was  drawn  and  executed  as  a  deed,  and  not  as 
a  mortgage;  Ryersou  had  a  wife;  I  don't  recollect  if  she  was 
present  at  its  execution;  Ellen  Ryerson,  the  other  subscribing 
witness,  is  the  daughter  of  John  I.  Ryerson,  but  I  can't  tell  from 
this  whether  it  was  signed  at  his  house,  or  whether  she  was  with 
him  at  my  house;  I  believe  Ryerson  took  the  deed  with  him 
•when  it  was  executed,  all  acknowledged  just  as  it  now  is ;  I  have 
no  interest  in  the  result  of  this  suit ;  Ryerson  don't  owe  me,  nor 
the  estate  from  which  my  wife  or  I  expect  to  get  property,  one 
cent;  I  have  not  taken  an  active  part  in  assisting  Ryerson  to 
prosecute  his  claim  to  this  property;  I  went  with  him  to  counsel, 
I  did  not  employ  any  ;  I  went  with  him  only  to  show  what 
papers  I  had  ;  I  had  the  deed  to  Garrison,  the  lease  to  Tuers, 
and  I  think  I  had  the  deed  to  Ryerson  ;  I  took  the  deed  to 
Ryerson  to  the  clerk's  office,  and  got  it  from  the  office  when  re- 
corded ;  don't  know  that  I  had  held  the  deed  to  Ryerson  from 
that  time,  or  had  returned  it  to  Ryerson  J  I  went  to  employ 
counsel  for  Garrison,  at  his  request,  but  not  for  Ryerson. 

Being  re-examined-in-chief,  deponent  sait-h — When  Ryerson 
and  Tuers  were  together  to  see  me,  I  marked  down  in  writing 
the  terms  of  their  agreement,  and  from  this  memorandum  I  drew 
the  lease ;  when  I  put  down  the  terms  in  writing,  I  stated  them 
to  Ryerson  and  Tuers,  but  don't  recollect  of  reading  it  over  to 
them  after  I  had  taken  them  down. 

John  I.  Ryerson,  Jr. — I  reside  in  Manchester,  in  this  county; 
I  am  the  son  of  John  I.  Ryerson  ;  I  knew  John  I.  Tuers ; 
I  lent  him  money  at  different  times,  and  took  his  notes  for  it; 
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[Three  papers  being  shown  to  deponent,  purporting  to  be  notes 
of  hand  given  by  John  I.  Tuers  to  deponent,  he  says] — They  are 
all  signed  by  John  I.  Tuers;  I  don't  recollect  whether  I  wrote 
the  notes,  but  I  believe  them  to  be  in  my  handwriting;  Mr. 
Ryerson,  my  father,  paid  me  the  money  for  the  notes;  I  think 
that  my  father  paid  me  either  $170  or  §270  ;  besides  these  three 
notes,  there  must  be  another  note  of  $50  somewhere ;  that 
money  I  got  of  John  I.  Garrison,  and  lent  it  to  Tuers ;  and 
that,  with  these  notes,  would  make  $170;  I  recollect  of  Tuers 
getting  a  black  mare  of  my  father  ;  she  was  a  good  one  ;  worth 
$85,  or  more — call  it  $85 ;  I  don't  know  that  Tuers  got  store 
goods  particularly,  but  he  got  flour,  and  grain  for  seed  ;  I  un- 
derstood that  he  got  what  he  wanted  ;  the  money  for  the  notes 
was  paid  me  by  John  I.  Ryerson  after  the  deed  was  given  ;  this 
money  Tuers  got  of  me  after  the  deed  was  first  left  with  my 
father ;  and  after  I  understood  that  he  had  taken  the  property, 
he  paid  me  these  notes. 

[The  three  notes  above  mentioned  are  offered  in  evidence  on 
the  part  of  John  I.  Ryerson,  and  marked  Exhibits  D  6,  D  7, 
and  D  8  on  part  of  the  defendants.] 

I  think  that  I  received  either  $170  or  $270 ;  am  certain  it 
was  one  or  the  other. 

Being  cross-examined,  deponent  saith — I  can't  say  how  long 
I  laid  out  of  this  money  ;  I  don't  recollect  that  my  father  ever 
got  a  black  horse  from  Tuers  ;  I  never  did  ;  I  am  about  forty- 
two  years  old  ;  when  I  lent  Tuers  this  money  I  was  carding 
and  fulling  for  country  people,  in  a  mill  I  hired  of  my  father; 
I  recollect  of  Tuers  being  parted  from  his  wife;  I  don't  recol- 
lect whether  or  not  he  stayed  or  boarded  at  my  father's  house  a 
part  of  that  time;  I  never  heard  my  father  say  that  he  col- 
lected the  vendue  book  ;  I  have  seen  Tuers  both  drunk  and 
sober ;  John  S.  Forshee  is  a  son-in-law  of  my  father's ;  he  has 
been  married  to  my  sister  about  twenty  years ;  I  am  not  sure  as 
to  the  time  ;  he  was  married  before  I  was,  which  is  seventeen 
years  ago ;  cannot  tell  whether  he  had  any  children  before  my 
marriage. 

John  S.  Forshee — [Objected  to  on  the  part  of  the  complain- 
ants.]— In  the  year  1831  I  went  to  Tuers'  place,  to  work  for  him ; 
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I  worked  part  of  the  place  for  him  on  shares,  and  at  different 
times  made  shoes  for  him,  and  did  some  day's  work  for  him  ; 
when  I  went  there,  lie  offered  to  give  me  a  lease  for  seven  or 
eight  acres  ;  he  gave  me  the  lease,  and  I  built  a  small  house 
upon  the  land  ;  I  worked  off  and  on  for  him  eight  or  ten  years 
or  more;  after  I  got  my  lease,  I  heard  Tuers,  at  different  times, 
talk  about  the  deed  given  by  him  to  Ryerson,  and  about  the  lease 
given  by  Ryerson  to  him  ;  after  he  got  the  lease,  he  came  to  me 
and  told  me  that  Ryersou  had  fixed  some  paper  with  him  ;  I 
don't  know  what  it  was,  not  having  seen  it;  he  told  me  it  was 
fixed  just  as  he  wanted  it,  that  he  had  it  now  as  he  wanted  ;  he 
told  me  that  Ryerson  had  given  him  a  lease  for  his  life ;  that  it 
was  fixed  as  he  wanfed  it ;  he  has  had  conversations  to  this  effect 
several  times  with  me;  he  has,  at  different  times,  told  me  who 
was  to  pay  his  debts ;  he  has  told  me  about  this  $170  that  Ry- 
erson had  paid  to  his  son  John  for  him  ;  he  has  told  me  this  at 
different  times ;  I  remember  the  horse  that  George  had  of  Tuers ; 
I  had  conversation  with  Tuers  the  day  it  was  born,  and  he  said, 
there  is  a  colt  for  George  ;  that  he  had  promised  him  one  ;  after 
George  had  him,  Tuers  told  me  that  he  had  given  the  co!t  to 
George ;  that  he  had  had  him  long  enough,  and  George  might 
take  care  of  it  himself;  he  said  he  had  given  it  to  George ; 
after  Tuers  had  the  lease,  he  came  to  me  and  said,  "  Now  I  have 
fixed  it  right  with  the  old  man,  and  you  must  go  to  him,  and  he 
must  give  you  a  deed  for  the  land.;"  by  the  old  man  he  meant 
Mr.  Ryerson,  and  it  was  for  the  lands  that  I  had  a  lease  f. >r ; 
my  lease  was  dated  March  12th,  1831  ;  I  then  went  to  Mr.  Ry- 
erson, and  told  him  what  Tuers  had  said,  and  Ryerson  said  he 
would  give  me  a  deed,  and  sent  it  to  me. 

[A  deed  being  shown  to  deponent,  he  says] — This  is  the  deed. 

[The  same  is  offered  in  evidence  and  marked  Exhibit  D  9  on 
the  part  of  the  defendants] — At  the  time  I  went  to  Tuers',  in 
1831,  and  for  some  years  afterwards,  I  considered  Tuers  a  sober 
man;  he  would  take  a  glass  sometimes,  but  I  have  known  him 
more  than  once  to  refuse  it;  he  has  refused  to  drink  with  me, 
and  said  he  was  afraid  to  drink  on  account  of  his  sore  leg ;  I 
like  a  glass  sometimes,  and  I  always  asked  him  to  drink  if  he 
was  present ;  his  leg  was  sore  when  I  went  there ;  called  an  old 
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sore  then  ;  I  had  understood  that  years  before  that  he  had  been 
a  hard  drinking  man,  and  I  had  in  fact  seen  him  drunk  ;  when 
Tuers  was  sober,  I  thought  he  was  about  as  capable  of  doing 
business  as  any  other  man  without  learning  ;  Ryerson  gave  up  his 
store  and  selling  liquor  as  much  as  twenty  years  ago  ;  he  did 
not  sell  liquor  nor  keep  store,  to  my  knowledge,  in  1831 ;  I  am 
married  to  a  daughter  of  Mr.  Ryerson  ;  I  married  her  in 
August,  1825  ;  the  lease  from  Tuers  to  me  is  for  fifty  years. 

Being  cross-examined,  deponent  says — I  now  hold  the  seven  or 
eight  acres  under  the  deed  from  Ryerson,  and  it  is  a  part  of  the 
Tuers  farm  ;  I  don't  consider  that  I  have  an  interest  in  the 
event  of  this  suit;  I  suppose  that  if  this  deed  to  my  father-in- 
law  is  set  aside,  my  deed  will  have  to  go  too  ;  I  have  taken  no 
interest  in  the  defending  of  this  suit,  nor  got  "any  witnesses  ;  I 
have  stopped  people  by  the  way,  and  asked  them  what  they 
knew  about  it ;  I  have,  in  the  progress  of  tin's  examination, 
constantly  consulted  with  Mr.  Pennington,  the  defendants' coun- 
sel, and  directed  him  what  questions  to  put  to  the  witnesses;  it 
is  not  understood  between  me  and  Ryerson  that,  if  he  keeps  the 
place,  my  wife  or  myself  were  to  have  the  Tuers  place,  only 
•what  I  now  hold  under  my  deed  ;  never  thought  of  such  a  thing, 
except  I  could  buy  it ;  my  lease  from  Tuers  is  about  yet  some- 
where ;  the  rent  was  ten  dollars  ;  I  never  lived  in  the  house  with 
Tuers;  never  lived  on  his  place,  except  the  part  I  built  on  ;  I 
worked  it  for  Tuers  on  shares,  two,  three  or  four  different  years, 
but  not  successively;  I  never  worked  the  whole  of  the  farm  of 
Tuers  on  shares,  except  perhaps,  one  year;  he  generally  kept 
a  potato  patch  and  garden  for  himself;  I  have  torn  down  the 
house  that  I  built  upon  the  seven  or  eight  acres ;  part  of  it  I 
have  taken  off,  and  parts  are  yet  left  on  it ;  I  tore  it  down  not 
over  six  or  seven  years  ago,  before  Tuers'  death  ;  when  I  tore 
it  down,  I  don't  think  that  I  told  any  person  that  I  did  so  be- 
cause my  title  to  the  place  was  not  good  ;  I  always  considered 
my  title  good  enough  ;  my  barn  and  hovel  are  yet  on  the  land; 
I  built  the  house  in  the  year  1831,  the  same  spring  I  got  the 
lease. 

[The  complainants  produce  and  offer  a  deed  from  John  I.  Tu- 
ers and  wife  to  Abraham  Lake,  duly  acknowledged  and  record- 
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ed,  which  is  marked  Exhibit  C  3  on  the  part  of  the  complain- 
ants.] 

Albert  N.  Van  Voorhis. — [Being  shown  a  paper  purporting 
to  be  a  bond  executed  by  John  I.  Tuers  to  Baltye  Demarest,  in 
the  penal  sum  of  £80  current  money  of  the  State  of  New  York, 
conditioned  for  the  payment  of  one  hundred  Spanish  milled  dol- 
lars, and  bearing  date  the  19th  day  of  June,  A.  D.  1822,  and 
assigned  by  Peter  Cole,  the  husband  of  the  said  Baltye  Dema- 
re.-t,  to  the  said  Albert  N.  Van  Voorhis,  which  said  bond  is 
marked  Exhibit  A  on  the  part  of  the  defendants,  deposeth  and 
saith] — That  John  I.  Ryerson  has  made  payments  to  him  since 
the  20ih  of  August,  A.  D.  1831,  on  said  bond  ;  thinks  he  made 
payments  at  two  different  times,  and  paid  deponent  six  dollars 
at  each  time;  deponent  is  now  seventy-nine  years  old;  as  far 
as  deponent  can  remember  he  has  received  payments  of  interest 
on  said  bond  since  August  20th,  1831,  from  one  Van  Houten, 
who  was  the  executor  of  John  I.  Tuers. 

Cross-examined  on  the  part  of  the  complainants — Deponent 
believes  John  I.  Ryerson  said,  when  he  made  the  payments  of 
interest,  he  paid  it  for  Tuers ;  I  don't  recollect  Ryerson  ever 
saying  it  was  his  debt,  or  that  he  was  bound  to  pay  it;  I  should 
know  Ryerson  if  I  were  to  see  him  now;  I  first  became  ac- 
quainted with  him  when  he  paid  the  interest  to  me  on  the  bond. 

A.  0.  Zabriskie,  for  complainants.  He  cited  16  John.  Rep. 
47,  515;  Saxton  689,  346,  353,  110,  244-5;  1  Green's  Ch. 
374;  16  Ves.  512;  3  Ves.  &  Beam  117;  10  Eng.  Cond.  Ch. 
Rep.  406  ;  1  Ves.  &  Beam  195;  13  Eng.  Cond.  Ch.  Rep.  192. 

A.  8.  Pennington,  for  defendants.  He  cited  Saxton's  Ch. 
320;  1  Fonbl.  Eq.  144;  1  Greenl.  Evid.,  §§  109,  147;  Saxton 
458;  4  Halst.  Rep.  153;  2  Greenl.  Evid.  297. 

THE  CHANCELLOR.  The  answer  of  Ryerson  admits  that  he  did 
not  accept  the  deed  from  Tners  to  him  when  it  was  left  with  him, 
in  1823;  he  says  that  Tuers  desired  him  to  accept  a  deed  and 
pay  his  debts ;  that  he  did  not  at  first  consent  to  it ;  that 
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Tuers,  thereupon,  without  his  knowledge  or  consent,  proqured  a 
deed  to  be  made  to  him,  and  acknowledged  it,  and  brought  it  to 
him,  and  delivered  it  to  him,  and  insisted  on  his  putting  it  on 
record,  and  went  away,  leaving  the  deed  in  his  hands;  that  the 
deed  remained  in  his  hands  until  August  20th,  1831,  when  Tuers 
came  to  him  and  insisted  that  he  should  accept  the  deed  and 
pay  his  debts.  This  shows  that  the  deed  was  inoperative  up  to 
August  20th,  1831,  more  than  eight  years  after  it  was  left  with 
Ryerson. 

To  estimate,  rightly,  the  transaction  of  August  20th,  1831,  the 
testimony  as  to  the  habits  of  Tutrs,  and  his  capacity  to  make  a 
deed  at  the  date  of  the  deed,  and  from  that  time  onward,  and  to 
a  period  subsequent  to  August,  1831,  must  be  taken  into  consid- 
eration. 

The  testimony  shows  such  a  state  of  mental  and  physical 
imbecility  in  Tuers — the  result  of  excessive  and  long-continued 
intemperance — that  a  deed  from  him,  without  consideration,  to  a 
man  who,  from  day  to  day,  ministered  to  his  passion  for  strong 
drink,  if  it  had  been  accepted  by  Ryerson,  would,  I  think,  at 
this  day,  be  declared  void.  Ryersou's  own  conduct  in  refer- 
ence to  the  deed,  shows  a  consciousness  on  his  part,  that  it  could 
not  be  considered  a  valid  deed.  This  consideration  has  great 
influence  in  our  examination  of  the  transaction  of  August,  1831, 
That  transaction  was  based  by  Ryerson  and  Van  Dien  on  the 
instrument  purporting  to  be  a  deed  made  in  1823. 

The  deed  being  admitted  by  Ryerson  to  be  inoperative,  up  to 
August,  1831,  the  allegations  of  the  answer  on  which  Ryerson 
claims  that  the  deed  then  became  valid,  must  be  proved. 
The  proof  does  not  sustain  the  answer.  On  the  contrary,  the 
testimony  in  relation  to  the  transaction  of  August,  1831,  com- 
pared with  the  answer,  and  the  nature  of  the  writing  then  given 
by  Ryerson — called,  in  the  answer,  a  lease  for  life — and  the  fact 
stated  by  the  witness  Van  Dien,  that  that  writing  was  not  seen 
by  or  read  to  Tuers,  throw  too  much  suspicion  on  that  transac- 
tion to  permit  the  court  to  say,  from  anything  which  took  place, 
that  any  such  assent  was  given  by  Tuers  to  this  last  arrange- 
ment as  would  give  life  and  effect  to  the  writing  purporting  to 
be  a  deed  made  in  1823. 
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I  am  willing  to  order  a  reference,  for  the  purpose  of  ascertain- 
ing how  much  Ryerson  has  paid,  and  when,  and  how  much  he 
received  from  the  sale  of  the  goods  at  the  vendue,  or  otherwise, 
from  Tuers,  reserving  the  question  whether  he  shall  have  a  lien 
on  the  lands  for  what  he  may  be  found  to  have  paid. 

Decree  for  complainants. 

AFFIRMED,  2  Hal.  Ch.  618. 


JOHN  D.  HAGER  v.  EDWIN  A.  STEVENS,  JAMES  NEILSON, 
AND  OTHERS. 

1.  One  stockholder  of  an  incorporated  company  filed  a  bill  against  three 
other  stockholders  of  the  same  company,  praying  an  account  of  all  the  prop- 
erty bought  by  them,  or  either  of  them,  with  the  money  of  the  company,  and 
of  the  rents  and  profits  thereof,  and  all  moneys  received  from  the  business  of 
the  company,  and  expended  in  the  purchase  of  property ;  and  that  they  may 
account  for  all  breaches  of  trust  as  directors,  agents,  or  trustees  of  the  com- 
pany, and  make  good  all  losses  incurred  thereby ;  and  may  account  for  all 
moneys  made  by  them,  or  either  of  them,  by  the  purchase  or  sale  of  any 
property  by  the  company  ;  and  may  be  decreed  to  pay  to  the  complainant  his 
proportionate  share  of  what  may  be  found  due,  and  of  all  surplus  moneys  in 
the  hands  of  them,  or  either  of  them,  not  required  for  the  business  of  the 
company,  or  to  pay  the  same  to  a  receiver ;  and  that  all  the  property  not  neces- 
sary for  the  objects  of  the  company  may  be  sold,  and  the  proceeds  divided 
among  the  stockholders,  or  paid  to  a  receiver;  and  that  a  receiver  be 
appointed  of  the  rents  and  profits  of  the  real  estate  at  Camden,  purchased 
witli  the  funds  of  the  company,  and  of  all  other  property  purchased  by  them, 
or  either  of  them,  with  the  funds  of  the  company,  without  the  consent  of  the 
company,  and  not  necessary  for  the  objects  of  the  company;  and  that  they 
may  be  restrained,  by  injunction,  from  selling  any  real  estate  purchased  with 
the  funds  of  the  company,  and  from  selling  any  other  property  of  the  com- 
pany, without  the  consent  of  the  stockholders,  and  from  managing  and  con- 
trolling the  affairs  of  the  company  at  their  will  and  pleasure,  and  without  the 
consent  of  a  lawfully-constituted  board  of  directors. 

2.  An  injunction  was  allowed,  pursuant  to  the  prayer  of  the  bill. 

3.  A  supplemental  bill  was  afterwards  filed,  stating  other  facts,  and  making 
other  persons  defendants,  and  praying  the  same  relief  against  them ;  and 
praying  that  they  and  the  defendants  in  the  original  bill  may  be  restrained, 
by  injunction,  from  disposing  of  any  of  the  property  of  the  company,  and 
from  winding  up  the  concerns  of  the  company,  or  causing  the  company  to  go 
into  liquidation,  without  the  consent  of  the  stockholders. 


SEPTEMBER   TERM,  1847.  375 

Hager  v.  Stevens  et  al. 

4.  An  injunction  was  also  allowed  on  this  bill,  pursuant  to  the  prayer  thereof. 

5.  A  motion  was  afterwards  made  for  the  appointment  of  a  receiver,  to  take 
charge  of  certain  real  estate  in  Pennsylvania,  alleged  by  the  bill  to  have  been 
purchased  with  the  funds  of  the  company,  the  legal  title  to  which  was  in 
another  person,  and  of  certain  moneys,  alleged  in  the  bill  to  be  the  funds  of 
the  company,  in  the  hands  of  one  of  the  defendants,  the  use  of  which  the  bill 
alleges  he  ha,s  improperly  obtained,  and  as  to  which  the  answer  says  it  was 
loaned  to  him  by  the  board  of  directors. 

6.  The  motion  was  denied. 

7.  Where  real  estate  in  another  state  has  been  in  the  use  of  a  corporation  of 
this  state  a  number  of  years, 'and  the  situation  of  it  in  reference  to  the  legal 
title  has  been  the  same  during  the  time,  and  the  company  are  in  no  more  dan- 
ger, in  reference  to  the  title,  than  ihey  have  been  during  the  time,  and  no 
danger  is  alleged  as  to  the  responsibility  of  the  person  in  whom  the  legal  title 
is,  a  receiver  to  take  charge  of  it,  will  not  be  appointed  on  the  application  of 
one  who  lias  been  a  stockholder  of  the  corporation  during  all  the  time. 

8.  Receiver  will  not  be  appointed,  on  a  bill  filed  by  one  stockholder  of  a 
company  against  a  director  of  the  company,  to  take  charge  of  moneys  alleged 
to  have  been  improperly  received  and  retained  by  the  said  director,  no  appre- 
hension of  loss  being  alleged   in  the  bill,  and  the  answer  alleging  that  the 
money  was  loaned  to  the  director  by  the  board  of  directors. 

9.  The  Chancellor  intimated  that  if  a.large  accumulation  of  property  by  a 
corporation  should  appear  to  be  the  result  of  a  fraud  on  the  rights  of  others 
not  parties  to  the  suit,  the  court  would  not  become  the  instrument  to  distribute 
the  moneys  accumulated  by  such  fraud,  on  the  application  of  one  who  had 
been  a  stockholder  of  the  company  from  the  beginning,  and  cognizant  of  the 
fraudulent  proceedings  which  resulted  in  such  accumulation. 

The  bill  in  this  case,  filed  March  26th,  1847,  by  John  D. 
Hager,  for  himself  and  in  behalf  of  all  other  stockholders  of"  The 
New  Brunswick  Steamboat  and  Canal  Transportation  Company  " 
who  shall  come  in,  &c.,  states  that  the  company  was  incor- 
porated on  (he  18th  of  January,  1831 ;  the  capital  to  be  employ- 
ed for  the  establishment  of  a  steamboat  or  boats,  a  canal  boat  or 
boats,  to  ply  on  the  Delaware  river  from  Philadelphia  to  Tren- 
ton, and  from  New  York  to  New  Brunswick,  on  the  Ran  tan 
river,  or  their  waters,  and  on  the  waters  of  any  canal  that  should 
thereafter  be  completed,  connecting  the  said  rivers,  with  power 
to  purchase,  hold  and  convey  any  lands  necessary  for  the  objects 
of  the  corporation,  with  the  privilege  of  taking  up  or  landing 
passengers,  merchandise  or  other  goods  and  chattels  at  any  in- 
termediate point  or  points;  a  share  of  stock  to  be  $500,  and  the 
shares  not  to  exceed  200  ;  the  capital  not  to  be  employed  for  any 
purpose  not  expressly  authorized  by  the  act  of  incorporation ;  when 
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50  shares  should  be  subscribed,  a  meeting  of  the  stockholders 
might  be  called  at  New  Brunswick,  on  three  weeks'  notice  in  the 
newspapers  printed  in  that  city  ;  and  that  the  stockholders  as- 
sembled should  choose,  by  ballot,  from  among  the  stockholders, 
five  directors  for  one  year  thereafter,  as  follows  ;  for  every  share 
and  not  exceeding  four,  one  vote;  a  majority  of  the  directors  to 
be  residents  of  and  their  office  to  be  kept  in  this  state ;  and  in 
case  of  a  vacancy  in  the  office  of  a  director,  by  any  means,  the 
remaining  directors  shall  supply  the  same;  the  director  so  chosen 
to  be  considered  in  all  respects  as  if  elected  by  the  stockholders. 
That  books  of  subscription  to  the  stock  were  opened  on  the 
1st  of  February,  1831,  when  the  whole  number  of  shares  was 
subscribed  by  the  following  persons:  James  Bishop,  16  shares; 
Isaac  Fisher,  25  shares ;  Isaac  Fisher  for  others,  72  shares ;  Rich- 
mond &  Hatfield,  8  shares;  C.  &  J.  R.  Dunham,  8  shares; 
Lawrence  Fisher,  25  shares ;  Miles  C.  Smith,  16  shares ;  John  D. 
Hager,  the  complainant,  30  shares ;  and  that  $125  was  paid  in 
on  each  share  at  time  of  subscription,  making  $25,000. 

That  the  company  was  organized  and  carried  on  the  business 
of  transporting  passengers  and  merchandise  between  the  cities 
of  New  Brunswick  and  New  York,  with  their  steamboat  Napo- 
leon. 

That  at  the  time,  Edwin  A.  Stevens,  James  Neilson  and 
others  were  interested  in  a  line  of  steamboats  which  also  plied 
between  New  Brunswick  and  New  York  for  the  transportation 
of  passengers  and  merchandise  and  other  freight. 

That  on  or  about  May  1st,  1831,  Neilson  commenced  a  nego- 
tiation with  the  directors  of  this  company,  or  some  of  them,  for 
the  purpose  of  obtaining  the  control  of  this  company,  which  ne- 
gotiation was  subsequently  concluded  by  said  E.  A.  Stevens  . 
and  that  the  directors  and  stockholders  of  this  company  trans- 
ferred to  Stevens  and  Neilson,  or  to  such  persons  as  they  directed, 
more  than  half  of  the  shares  of  stock  subscribed  as  afore- 
said ;  and  that  the  said  stockholders,  in  pursuance  of  said  ar- 
rangement, on  the  16th  of  May,  1831,  elected  the  said  Stevens 
and  Neilson,  and  their  friend  and  associate,  George  Abbe,  (with 
whom  they  were  concerned  or  interested  in  the  transportation  of 
goods  and  merchandise  between  New  York  and  Philadelphia,)  as 
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directors,  in  the  room  and  stead  of  James  Bishop,  Charles  Dun- 
ham, and  Frederick  Richmond  ;  and  the  said  stockholders  did 
also,  at  the  said  meeting,  elect  Miles  C.  Smith  and  Isaac  Fisher 
directors. 

That,  so  far  as  the  complainant  is  informed  and  believes,  the 
principal,  if  not  the  only  inducement  which  operated  on  the 
stockholders  to  dispose  of  a  majority  of  their  stock  to  said  Ste- 
vens and  Neilson  and  their  associates,  and  to  give  up  the  control 
of  the  company  to  them  was,  either  a  threat  or  intimation  of 
Stevens,  or  a  well-grounded  apprehension,  that  if  they  did  not  ac- 
cede to  his  request,  he  would  break  them  down,  by  reducing  the 
fare  in  the  steamboats  then  running  between  New  Brunswick 
and  New  York  so  low  that  the  company  must  be  broken  down. 

That,  after  Stevens,  Neilson,  and  Abbe  were  appointed  direct- 
ors, there  was  but  one  meeting  of  the  board  of  directors  in  1831, 
which  took  place  on  the  29th  of  October  of  that  year,  at  which 
meeting  a  dividend  was  declared  of  $25  on  each  share  of  stock. 

That,  on  the  15th  of  February,  1833,  at  a  meeting  of  the 
directors,  at  which  Stevens,  Neilson,  Smith,  and  Fisher  were 
present,  a  dividend  was  declared  on  the  earnings  of  the  Napoleon 
and  of  the  sloop  James  Bennet,  of  $55  on  each  share,  which  was 
paid  to  the  stockholders. 

That,  at  a  meeting  of  the  stockholders  on  the  17th  May,  1834, 
a  proposition  was  made  by  Stevens  to  associate  David  S.  Hill, 
Benjamin  Fish,  George  J.  Abbe  (who  at  that  time  were  con- 
cerned in  the  Union  Transportation  Line)  and  others  in  this  com- 
pany, and  that  they  should  be  allowed  to  hold  the  balance  of  the 
capital  stock  not  yet  paid  in,  or  such  proportion  of  it  as  might 
be  agreed  on  by  Stevens,  to  enable  him  to  associate  the  said  Hill, 
Fish,  Abbe,  and  others  in  the  company.  That  the  stockholders 
agreed  to  the  said  proposal,  and  thereupon  agreed  each  to  sur- 
render his  proportionate  number  of  shares,  and  the  following 
stockholders,  namely,  Smith,  J.  Neilson,  Stevens,  Hatfield,  A. 
S.  Neilson,  Fish,  Fred.  Richmond,  Hager,  Hoagland,  Bishop, 
and  George  Richmond  signed  an  agreement  in  writing  to  sur- 
render their  proportionate  number  of  shares. 

That,  at  a  meeting  of  the  stockholders  at  New  Brunswick,  on 
the  5th  of  December,  1835,  E.  A.  Stevens  made  a  report  to  the. 
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said  stockholders,  that  he  had  agreed  with  Hill,  Fish,  and  Abbe 
and  others,  to  become  associate  owners  in  this  company  to  the 
amount  of  100  shares  of  the  stock,  and,  thereupon,  the  said 
stockholders  signed  a  recommendation  to  the  stockholders  to 
comply  with  the  said  arrangement,  by  transferring  half  of  their 
respective  shares  to  E.  A.  Stevens,  as  attorney  for  said  persons. 
This  recommendation  was  signed  by  E.  A.  Stevens,  Smith,  J. 
Neilson,  Bishop,  I.  Fisher,  A.  S.  Neilson,  Hager,  Hatfield,  G. 
Richmond,  and  L.  Fisher. 

That,  under  said  agreement,  Stevens  did  not  associate  a  single 
individual,  or  transfer  a  single  share  to  any  person  who  was  not 
cither  a  director  or  stockholder  in  the  Camdeu  and  Arnboy  Rail- 
road and  Transportation  Co.,  or  in  the  Delaware  and  Raritan 
Canal  Co.,  or  in  the  employ  of  said  companies,  or  one  of  them, 
or  interested  in  the  Union  Line,  or  Union  Transportation  Line  ; 
and  that  all  others  were  designedly  excluded  by  Stevens,  and 
for  the  purpose,  as  the  complainant  charges,  of  so  managing  the 
affairs  and  business  of  the  said  Camden  and  Amboy  Railroad 
and  Transportation  Co.,  and  Delaware  and  Raritan  Canal  Co., 
as  to  make  the  business  of  transporting  goods,  &c.,  on  the  said 
railroad  and  canal  to  enure  to  the  benefit  of  the  holders  of  the 
stock  of  the  said  "  The  New  Brunswick  Steamboat  and  Canal 
Transportation  Co.,"  and  to  prevent  persons  not  connected  with 
said  railroad  and  canal  co.  from  knowing  or  obtaining  any  in- 
formation of  the  business  of  the  New  Brunswick  Steamboat  and 
Canal  Transportation  Co.  And,  as  evidence  of  such  design  and 
intention,  the  complainant  states,  that  A.  Decker,  who  was 
brought  into  this  New  Brunswick  company  as  a  stockholder,  was 
the  agent  of  the  Union  Transportation  Line  in  the  city  of  New 
York  ;  that  Philip  Kipp,  brought  in  by  Stevens  as  a  stockholder, 
was  an  engineer  in  the  employ  of  the  Camden  and  Amboy  Co., 
.and  that  William  Cook,  so  brought  in,  was  an  engineer  on  said 
road;  and  that  William  J.  Wilson,  J.  H.  Dallas,  James  Lefe- 
vere,  A.  Jenkins,  and  M.  C.  Jenkins,  so  brought  in  as  stock- 
holders in  this  company  by  Stevens,  were  the  proprietors  of  the 
Union  line,  under  the  control  and  direction  of  Stevens  and  his 
associates ;  and  that  Fish  and  Abbe,  also  so  brought  in  as  stock- 
holders., w£re  proprietors  of  the  Union  Transportation  Line  be- 
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tween  New  York  and  Philadelphia,  and  lhat  William  Gubrick, 
also  brought  in,  was  a  proprietor  in  what  was  called  the  Citizens' 
Line,  which,  at  one  time,  ran  a  line  of  steamboats  and  stages  in 
opposition  to  the  Union  Line,  and  had,  about  the  time  of  this 
negotiation  of  Stevens  for  the  control  of  the  stock  of  this  com- 
pany, ceased  its  opposition  and  entered  into  some  arrangement 
with,  or  become  merged  in,  the  Union  Line,  or  somehow  in- 
terested in  the  same. 

That  on  the  13th  October,  1834,  the  board  of  directors  of  the 
Camden  and  Amboy  Railroad  and  Transportation  Co.,  at  a 
meeting  held  at  Bordentown,  passed  the  following  resolution  : 
"  Resolved,  That  E.  A.  Stevens  be  authorized  to  consummate  au 
arrangement  with  the  New  Brunswick  Steamboat  and  Canal 
Transportation  Co.,  for  the  transportation  of  merchandise  over 
the  Camden  and  Amboy  Railroad,  on  the  following  terms,  viz.: 
the  said  company  to  pay  to  the  Camden  and  Amboy  Railroad 
Co.  eight  cents  per  ton  per  mile  for  tolls,  locomotive  power  and 
cars,  upon  all  merchandise  passing  across  the  road  ;  and  to  char- 
ter to,  said  New  Brunswick  Co.  the  steamboat  Thistle,  at  $2.76 
per  ton  for  the  freight  she  may  carry  between  South  Amboy  and 
New  York.  The  said  New  Brunswick  Co.  also  agree  to  convey, 
and  be  at  the  whole  expense  of  conveying,  the  mail  betweeu 
Philadelphia  and  New  York,  and  to  pay  the  Camden  and  Amboy 
Railroad  Co.  $8000  per  annum,  the  Railroad  Co.  furnishing  the 
locomotive,  cars  and  steamboats  on  the  Delaware  necessary  for 
transporting  the  mail  and  passengers  between  Philadelphia  and 
South  Amboy  ;  and  also  agree  to  pay  to  the  Camden  and  Amboy 
Railroad  Co.  $3  for  each  passenger  conveyed  in  the  mail  cars 
across  the  road;  all  way  passengers  in  proportion;  the  boat  to 
be  insured  by  the  charter-party.  The  abo.ve  resolution,  as  it  re- 
gpects  the  mail,  is  subject  to  the  concurrence  of  the  contractors 
and  the  Post  Office  Department ;  should  they  not  agree  to  trans- 
fer the  contract  to  the  New  Brunswick  Co.,  then  the  said  New 
Brunswick  Company  agree  to  convey  the  mail  from  South  Amboy 
to  New  York  for  $8000  per  year ;"  that  the  said  resolution  of 
the  Camden  and  Amboy  Railroad  Co.,  though  passed  October 
13th,  1834,  was  not  communicated  to  the  board  of  directors  of  the 
New  Brunswick  Co.  until  March  23d,  1835,  when  it  was  com- 
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immicated  to  said  board  by  presenting  a  letter  from  James  Neil- 
sou  to  E.  A.  Stevens,  dated  as  aforesaid,  containing  a  copy  of 
the  same,  which  said  resolution  was,  at  the  request  of  Stevens, 
entered  in  the  minutes  of  the  New  Brunswick  Co. 

That,  on  the  25th  of  August,  1835,  at  a  meeting  of  the  board 
of  directors  of  the  New  Brunswick  Co.,  at  which  Smith,  James 
Neilson,  E.  A.  Stevens,  Abbe  and  Fisher  were  present,  one 
Henry  R.  Swan  was  appointed  general  agent  of  the  New  Bruns- 
wick Co.,  at  a  salary  of  $1000  a  year. 

That,  at  a  meeting  of  the  board  of  directors  of  the  New 
Brunswick  Co.,  in  the  city  of  New  York,  on  the  4th  of  May, 
1836,  the  following  resolution  w;is  passed  and  entered  on  the 
minutes:  "Resolved,  That  Messrs.  Abbe  and  Fish  be  allowed  at 
the  rate  of  $1500  a  year,  from  March  1st,  1836,  for  their  servi- 
ces as  agents,  in  conducting  the  railroad  transportation  business." 

That  the  service  rendered  by  Abbe  and  Fish,  as  agents,  the 
bill  charges,  was  as  agents  for  the  New  Brunswick  Co.,  in  the 
transportation  of  merchandise  and  passengers  on  the  Camden 
and  Amboy  Railr6ad,  and  that  the  New  Brunswick  Co.,  by  ap- 
pointing said  agents,  and  by  paying  their  salaries,  recognized 
the  contract  between  them  and  the  Camden  and  Amboy  Rail- 
road Co.,  above  set  forth  ;  that  at  the  time  of  the  said  resolution 
for  paying  Fish  and  Abbe  for  their  services  as  agents,  as  afore- 
said, E.  A.  Stevens  and  James  Neilsou  were  present,  and  voted 
for  it. 

That  the  said  New  Brunswick  Co.  are  not  authorized,  by  their 
charter,  to  engage  in  the  business  of  transporting  goods,  mer- 
chandise or  passengers,  or  to  transport  the  mail  on  the  said  rail- 
road, or  to  employ  any  of  their  capital  for  that  purpose,  and  that 
said  Stevens  and  Neilson  committed  a  breach  of  trust  and  vio- 
lation of  their  duty,  as  directors  of  the  New  Brunswick  Co.,  in 
entering  into  any  arrangement  in  behalf  of  said  company  to  do 
so,  and  to  pay  any  of  the  funds  of  the  New  Brunswick  Co.  to 
said  Fish  and  Abbe,  for  their  services  as  agents  of  said  New 
Brunswick  Co.,  in  such  transportation  on  said  railroad. 

That  when  the  said  resolution  was  passed  by  the  board  of  di- 
rectors of  the  Camden  and  Amboy  Co.,  Stevens  was  a  director 
of  said  company,  and  the  active  agent  and  superintendent  of  the 
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business  thereof;  and  the  said  James  Neilson  was  a  director,  or 
treasurer,  or  both,  as  well  as  a  stockholder  in  the  Delaware  and 
Raritau  Canal  Co.,  the  stock  of  which  had,  by  an  act  of  the 
legislature,  passed  February  15th,  1831,  been  consolidated  with, 
the  stock  of  the  Camden  and  Amboy  Railroad  Co.,  and  the  stock 
of  the  two  last-named  companies  made  joint  stock. 

That  on  the  16th  of  January,  1836,  at  a  meeting  of  the  board 
of  directors  of  the  New  Bruswick  Co.,  at  New  Brunswick,  at 
which  E.  A.  Stevens,  James  Neilson  and  Isaac  Fisher  were  pres- 
ent, the  accounts  of  the  treasurer  were  duly  examined  and  au- 
dited, and  ascertained  to  be  correct;  and  it  was  resolved  that 
the  amounts  of  the  receipts  and  expenditures,  from  the  books  of 
the  treasurer,  be  entered  in  the  book  of  minutes,  which  was 
done,  as  follows : 

The  amount  received  for  freights  and  passengers 
as  per  treasurer's  books $25,519  76 

To  expenditures  for  sundries 14,657  77 


By  amount  received  from  H.  R.   Swan,  on  ac- 
count of  transportation $9,706  46 

To  amount  paid  for  barges $38,133  26 

To  ca^h  received  on  stock 
subscribed $18,259  01 

Sale  of  sloop  J.  Bennet,      2,400  00 

Jas.  Neilsou's  note 2,000  00     22,659  01    15,474  25 


Balance  in  treasurer's  hands $5,115  20 

That,  immediately  following  the  account  above  stated,  there 
was  entered  in  the  book  of  minutes  of  the  New  Brunswick  Co. 
the  following  resolutions,  viz.,  "  Resolved,  That  the  above  bal- 
ance be  retained  in  the  hands  of  the  steamboat  Napoleon. 

"  Resolved,  That  H.  R.  Swan  be  requested  to  settle  with  Hill, 
Fish  and  Abbe  for  the  year  1835,  in  accordance  with  the  agree- 
ment made  December  29th,  1834,  with  them,  as  entered  on  the 
book  of  minutes  of  that  date." 

That  the  sum  of  $9706.46,  stated  in  the  above  account  to 
have  been  received  from  H.  R.  Swan  on  account  of  transporta- 
tion, was  the  receipts  on  account  of  moneys  received  by  him,  aa 
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agent  of  the  New  Brunswick  Co.,  for  the  transportation  of  goods 
and  merchandise  across  New  Jersey  on  the  Camden  and  Am  boy 
Railroad,  and  paid  to  him  by  their  agents,  Hill,  Fish  and  Abbe, 
for  the  year  1835. 

That  there  is  no  agreement  with  Hill,  Fish  and  Abbe,  entered 
in  the  minutes  of  the  board  of  directors,  uuder  the  date  of  De- 
cember 29th,  1834,  or  any  other  date,  or  any  such  agreement 
entered  in  the  minutes  of  the  said  board. 

That  after  the  transfer  of  the  one-half  of  the  respective  shares 
of  the  stockholders,  as  aforesaid,  to  said  E.  A.  Stevens,  as  attor- 
ney for  Hill,  Fish,  Abbe  and  others,  as  aforesaid,  Stevens  as- 
sumed the  control  of  the  company,  and,  by  means  of  a  majority 
of  the  stock  of  the  company,  which,  by  the  said  arrangement, 
lie  secured  to  himself  and  brothers,  Robert  L.  and  John  C. 
Stevens,  and  to  the  following  directors  of  the  Delaware  and 
Raritan  Canal  Co.,  viz.,  Robert  F.  Stockton,  John  Potter, 
James  Neilson  and  John  R.  Thomson,  secretary  of  the  joint 
companies  aforesaid,  he,  the  said  E.  A.  Stevens,  was  enabled  to 
elect  such  directors  of  the  New  Brunswick  Co.  as  .he  thought 
proper;  and  thereby  has  ever  since  continued  to  control  the 
action  of  the  said  company,  to  suit  his  own  views  and  purposes. 

That  after  Stevens  and  his  associates  were  elected  directors 
of  the  New  Brunswick  Co.,  he  took  from  the  Union  Transpor- 
tation Line  the  business  of  transporting  goods  and  merchandise 
l>etweeu  New  York  and  Philadelphia,  on  the  canal  and  on  the 
Camden  and  Amboy  Railroad,  and  gave  it  to  the  New  Bruns- 
wick Co.,  and  appointed,  or  caused  the  said  Fish  and  Abbe  to 
be  appointed  agents  for  conducting  the  railroad  transportation 
business. 

That  at  a  meeting  of  the  directors  of  the  New  Brunswick  Co., 
held  in  New  York,  May  4th,  1836,  it  was  resolved  that  Messrs. 
Abbe  and  Fish  be  allowed  at  the  rate  of  $1,500  a  year  from, 
March  1st,  1836,  for  their  services  as  agents  in  conducting  the 
railroad  transportation  business;  also,  Resolved,  That  should 
Messrs.  Abbe  and  Fish  not  accept  the  said  terms,  that  then 
their  accounts  be  settled  for  the  mouths  of  March  and  April, 
1836,  and  that  th%  same  amounts  be  allowed  them  for  their  ser- 
vices as  they  received  for  the  year  1835,  to  wit : 
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"Whole  amount  received $16,814  51 

Refunded, 2,212  04 


12  months $14,602  47 


Per  month $1,216  87 


Per  month  for  each $402  29 

That  at  a  meeting  of  the  directors  of  the  New  Brunswick  Co., 
held  in  New  York,  December  30th,  1836,  the  following  resolu- 
tions were  passed,  viz. : 

"After  due  consideration  upon  the  application  of  Morris 
Buck  man  for  the  purchase  of  ten  coal  barges,  it  was  resolved  to 
offer  him  the  said  ten  barges  at  less  than  cost,  viz.,  $33,000,  the 
payments  to  be  made  as  follows  : 

"  One-fourth,  viz.,  $8250,  cash,  upon  signing  the  articles. 

"One-fourth,  do.  $8250,  ou  the  1st  of  January,  1838. 

"  One-fourth,   do.  $8250,  on  the  1st  of  January,  1839. 

"One-fourth,   do.  $8250,  ou  the  1st  of  January,  1840. 

"The  three  last  payments  to  be  satisfactorily  secured." 

"  Resolved,  That  upon  these  terms  the  company  will  purchase 
20,000  tons  of  coal,  at  circular  prices  ;  the  coal  to  remain  in 
possession  of  the  company  until  other  satisfactory  security  be 
substituted  for  it. 

"  Resolved,  That  it  be  understood  that  the  said  ten  barges  are 
to  be  confined  to  the  carrying  of  coal,  and  in  no  wise  to  inter- 
fere with  the  transportation  business  of  the  company. 

"Resolved,  That  Miller  &  Bancker,  C.  F.  King  &  Co.,  be 
offered  to  continue  the  association  in  the  canal  transportation 
business,  upon  the  same  terms  as  they  were  conducted  during 
the  season  of  1836. 

"  Resolved,  That  the  rates  of  towing  the  barges  of  A.  B.  Cooley 
and  associates  be  the  same  as  charged  Miller  &  Bancker  and 
U.  F.  King  &  Co.  on  each  boat,  provided  that  the  company  can 
depend  upon  a  regular  number  each  week,  in  order  to  make  the 
necessary  arrangements  for  steam. 

"Resolved,  That  the  secretary  be  requested  to  inform  Morria 
Buckman,  Miller,  Bancker  &  Co.,  and  A.  B.  Cooley  and  associ- 
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ates  of  their  respective  resolutions. 

"  Resolved,  That  a  dividend  of  $40  a  share  upon  the  stock  of 
the  company  be  declared,  and  paid  to  the  stockholders  by  the 
treasurer,  on  and  after  January  1st,  1837." 

That,  on  or  about  January  1st,  1837,  some  arrangement  was 
made  by  Stevens,  for  or  on  behalf  of  the  New  Brunswick  Co., 
and  the  directors  of  a  company  called  the  Merchants'  Line  Com- 
pany, the  nature  and  particulars  of  which  the  complainant  is 
ignorant  of,  except  so  far  us  they  are  disclosed  by  the  following 
resolutions  entered  on  the  book  of  minutes  of  the  board  of 
directors  of  the  New  Brunswick  Co.,  over  the  date  of  February 
1st,  1837. 

At  a  meeting  of  the  directors  of  the  Merchants'  Line  Com- 
pany, the  following  resolutions  were  adopted,  viz. : 

First.  That  the  line  shall  be  called  hereafter  the  Merchants' 
Line,  conducted  exclusively  at  New  York  by  Miller  &  Bancker, 
and  at  Philadelphia  by  C.  &  F.  King. 

Second.  That  the  line  shall  be  conducted  from  New  York,  from 
piers  Nos.  2  and  6,  North  River,  at  a  yearly  rent  of  whatever  may 
be  paid  for  said  piers  and  wharves,  deducting  all  rents  and  wharf- 
age collected,  including  store-house,  No.  31  Washington  street, 
and  at  Philadelphia,  No.  19  South  Wharves,  at  a  yearly  rent  of 
wharves  and  office  of  $2800  ;  and  is  understood  that  all  wharf- 
ages and  storages  collected  shall  be  deducted  from  rent  paid. 

Third.  That  the  settlement  of  line  shall  take  place  at  Burden- 
town,  monthly,  on  all  way-bills  of  the  lines,  and  vouchers  and 
a  list  of  uncollected  bills  to  be  presented  at  each  meeting.  Regu- 
lar monthly  pay  roils  to  be  made  out  for  monthly  laborers  and 
clerks,  and  be  by  them  receipted. 

Fourth.  The  New  Brunswick  Steamboat  and  Canal  Trans- 
portation Co.  shall  tow  one  or  more  barges  from  each  city  every 
other  day,  at  $25  per  passage,  and  that  all  light  boats  shall  be 
half  price. 

Fifth.  That  the  barges  of  each  line  shall  be  kept  in  good  order 
by  their  respective  owners. 

Sixth.  That  the  proprietors  of  each  line  shall  put  in  the  line 
an  equal  quantity  of  barges. 

Seventh.  That  this  arrangement  shall  go  into  effect  on  the  1st 
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day  of  January,  1837,  and  shall  continue  for  one  year. 

Eighth.  That  the  earnings  of  the  lineshall  be  equally  divided 
and  all  responsibilities  equally  borne. 

Ninth.  That  all  clerks  employed  in  the  Merchants'  Line,  also 
captains  employed  in  barges,  pass  free  from  city  to  city. 

Tenth.  That  the  New  Brunswick  Co.  furnish,  at  each  end  of 
the  line,  a  competent  clerk  to  take  charge  of  the  books  of  the 
Merchants'  Transportation  Line,  under  the  direction  of  Messrs. 
C.  &  F.  Kjng  and  Miller  tfcBancker. 
C.  &  F.  KING. 
MILLER  &  BANCKER. 

H.  R.  SWAN,  for  New  Brunswick  Steamboat  and 
Canal  Transportation  Company. 

New  York,  February  1st,  1837. 

That  at  a  meeting  of  the  directors  of  the  New  Brunswick  Co., 
held  at  Spots  wood,  January  23d,  1838,  at  which  E.  A.  Stevens, 
James  Neilson,  Miles  C.  Smith  and  Isaac  Fisher  were  present, 
the  following  entry  was  directed  to  be  made  in  the  minutes  of  the 
board,  viz. :  The  accounts  of  the  treasurer  were  duly  examined 
and  found  to  be  correct,  when  it  was  resolved  that  the  receipts 
and  expenditures  be  entered  in  the  book  of  minutes  of  the  sec- 
retary. 

The  amount  received  for  freight  and  passengers  of  steamboat 
Napoleon,  per  treasurer's  books,  1836  and  1837 $40,808  37 

The  amount  of  disbursements  for  1836  and  '37...     27,562  10 


$13,246  27 

Resolved,  That  a  dividend  of  $40  a  share  of  said  company  be 
declared  and  paid  to  the  stockholders  from  the  above  earnings, 
by  the  treasurer,  on  the  1st  of  February,  1838. 

The  bill  states  that  the  above  statement  of  the  receipts  and 
disbursements  for  the  years  1836  and  1887,  was  handed  by  E. 
A.  Stevens  to  the  complainant,  who  was  at  that  time  secretary 
of  the  board  of  directors  of  the  New  Brunswick  Co.,  with  a  re- 
quest that  he  should  enter  the  same  in  the  minutes  of  the  board  ; 
and  that  he,  the  complainant,  entered  the  same  accordingly, 
supposing  at  the  time  that  the  same  was  correct;  but  he  has 
siuce  discovered  that  the  said  statement  is  entirely  incorrect  : 
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and  that  the  receipts  of  the  Napoleon  for  1836  were  $25,116.85, 
and  for  1837  $28,540.57,  being  for  the  said  two  years, 
$53,657.42,  instead  of  $40,808.37;  which,  after  deducting  the 
disbursements  for  those  years,  as  stated  in  said  entry,  and  also 
the  dividend  of  $40  a  share  on  200  shares,  ordered  to  be  paid 
on  the  1st  of  February,  1838,  would  leave  in  the  treasury  on 
that  day  a  balance  of  $18,095.32,  instead  of  $5246.27,  the 
balance,  according  to  the  erroneous  statement,  entered  in  said 
book  of  minutes  by  order  of  said  E.  A.  Stevens. 

That  on  the  7th  of  May,  1838,  at  a  meeting  of  the  stockhold- 
ers of  the  New  Brunswick  Co.,  held  at  New  Brunswick,  Edwin 
A.  Stevens,  James  Neilson,  Miles  C.  Smith,  Isaac  Fisher  and 
Ira  Bliss  were  elected  directors  for  the  ensuing  year ;  and  that 
the  said  Ira  Bliss  was  then  and  still  is  a  clerk  in  the  employ  of 
the  Camden  and  Amboy  Railroad  and  Transportation  Co. 

That  the  complainant  has  been  informed  and  believes,  that 
there  hasmever  been  any  election  of  directors  made  by  the  stock- 
holders of  the  New  Brunswick  Co.  since  1838  ;  and  that  said 
Stevens  and  Neilson  designedly  omitted  to  hold  any  election  for 
directors,  for  the  purpose  of  perpetuating  the  control  of  the  said 

E.  A.  Stevens. 

That  the  complainant  believes  that  the  others  persons  alluded 
to  by  Stevens  in  his  said  report  made  December  5th,  1835,  were 
Robert  L.  Stevens,  Robert  F.  Stockton,  John  Potter,  John  R. 
Thomson  and  John  C.  Stevens  ;  that  these  persons,  together 
with  said  James  Neilson  and  Benjamin  Fish,  (one  of  the  firm  of 
Hill,  Fish  &  Abbe,)  were  all  at  the  time  directors  either  of  the 
Camden  and  Amboy  Railroad  and  Transportation  Co.,  or  of  the 
Delaware  and  Rarilan  Canal  Co.,  and  controlled  the  concerns  of 
said  joint  companies  according  to  their  own  discretion;  they 
either  owning  or  controlling  a  majority  of  the  stock  of  said  joint 
companies,  and  electing  such  directors  as  they  saw  proper.  And 
the  complainant  states,  as  a  reason  for  his  belief,  that  it  appears 
by  the  books  of  the  treasurer  of  the  New  Brunswick  Co.,  pre- 
vious to  the  year  1839,  that  Robert  L.  and  E.  A.  Stevens  were 
the  owners  of  50  shares  of  the  stock  of  that  company  ;  Robert 

F.  Stockton  of  22  shares ;  John  Potter  of  20  shares  ;  James 
Neilson  of  12  shares;  Benjamin  Fish  of  6  shares;   John  R. 
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Thomson  of  5  shares;  John  C.  Stevens,  4  shares — in  all,  119, 
of  the  200  shares  of  the  New  Brunswick  Co.,  owned  by  the 
said  directors  of  the  said  joint  companies. 

That  a  considerable  number  of  the  remaining  shares  of  the 
stock  of  the  New  Brunswick  Co.  were  held  by  the  agents, 
engineers,  or  clerks  of  the  said  joint  companies,  or  by  persons 
otherwise  interested  in  the  said  joint  companies,  as  by  a  list  of 
the  stockholders  of  the  New  Brunswick  Co.,  annexed  to  the  bill, 
will  appear. 

That  the  complainant  was  appointed  secretary  of  the  board  of 
directors  of  the  New  Brunswick  Co.  at  the  first  organization  of 
the  board,  in  1831,  and  continued  to  act  as  such  till  April,  1839, 
and  to  enter  the  transactions  of  said  board,  and  to  keep  the  book 
of  minutes  in  his  custody ;  but  that  some  time  in  said  year, 
Miles  C.  Smith,  president  of  the  company,  applied  to  him  and 
told  him  that  James  Neilson  wanted  to  borrow  the  book  of  min- 
utes from  the  complainant,;  that  the  complainant,  believing  that 
Neilson  wanted  the  book  for  the  said  E.  A.  Stevens,  replied 
that  if  they  got  the  book,  it  would  not  be  returned,  and,  so  be- 
lieving, he  did  not,  at  that  time,  deliver  the  book  of  minutes  to 
said  Smith.  But,  soon  after  said  application  to  him,  he,  the 
complainant,  bought  a  blank  book,  and  copied  into  it  the  min- 
utes of  the  proceedings  or'  the  company  from  the  original  book 
of  minutes,  and,  after  he  had  transcribed  the  whole  of  the  min- 
utes into  the  blank  book,  he  delivered  the  said  copy  to  the  said 
Smith,  who,  as  the  complainant  was  informed  and  believes, 
handed  it  to  Neilson,  who  delivered  it  to  said  E.  A.  Stevens ;  but 
the  complainant  kept  the  original  book  of  minutes,  and  still  keeps 
the  same  in  his  possession,  ready,  <fcc.,  and  to  which  he  refers. 

That  the  book  he  so  delivered  has  never  been  returned  to  the 
complainant,  and  he  has  never  been  able  to  obtain  possession  of 
it,  though,  as  such  secretary,  he  was  entitled  to  the  custody  of 
it,  and  though,  as  he  believes,  he  is  still  the  secretary  of  the 
company,  and  has  no  knowledge  that  he  has  ever  been  turned 
out  of  his  said  office,  or  that  any  other  secretary  has  been 
appointed. 

The  complainant  believes  and  charges  that  Smith  delivered 
the  said  book  to  Neilsou,  and  that  Neilson,  shortly  after,  deliv- 
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ered  it  to  E.  A.  Stevens;  that,  since  that  time,  he  has  boon  able 
to  procure  but  littl  information  in  relation  to  the  proceedings  of 
ihe  company,  and  that  he  has  not  been  requested  to  attend,  as 
secretary,  any  meeting  from  the  time  he  delivered  the  said  book 
of  minutes  to  said  Smith,  and  he  believes  the  reason  is  because 
Stevens  manages,  controls,  and  directs  the  business  of  the  com- 
pany at  his  will  and  pleasure,  and  because  he  wishes  to  keep 
secret  the  proceedings  of  the  company,  and  that  when  he  calls  in 
two  other  directors,  it  is  only  as  matter  of  form,  to  ratify  what 
lie  has  already  done,  or  determined  to  do. 

The  bill  states  that  Stevens  refuses  to  give  tli£  complainant 
any  account  or  information  as  to  the  manner  in  which  he  con- 
ducts the  affairs  of  the  company,  and  that  he  claims  a  right  to 
conduct  them  in  his  own  way,  and  not  to  give  any  account  of 
his  proceedings,  under  pretence  that  he  represents  the  stock  of  a 
majority  of  the  stockholders. 

That  since  Stevens  has  had  the  control  of  the  company,  he 
has  expended,  or  caused  to  be  expended,  very  large  sums,  some 
for  the  purposes  of  the  company,  and  some  for  purposes  wholly 
foreign  to  the  objects  of  the  company,  and  without  rendering  any 
account  to  the  stockholders  or  to  the  board  of  directors  of  the 
company,  and  without  causing  the  same  to  be  entered  in  the 
minutes  of  the  company. 

That  he  purchased  with  the  funds  of  the  company,  and  with- 
out the  consent  of  the  stockholders,  four  iron  steamboats,  for 
$42,703.63 — a  larger  sum  than  they  were  worth — which  were 
bought,  as  the  complainant  is  informed  and  believes,  of  Robert 
F.  Stockton,  who  acted  as  a  director  and  stockholder  in  said 
company  at  the  time;  and  the  complainant  believes  and  charges, 
it  was  not  necessary  for  the  purpose  of  carrying  on  the  legiti- 
mate business  of  the  company,  that  said  boats  should  be  pur- 
chased at  the  time  they  were  purchased. 

That  said  Stevens,  between  April  1st,  1835,  and  April  1st, 
1846,  purchased,  with  the  funds  of  the  New  Brunswick  Co.,  and 
without  the  consent  of  the  stockholders,  a  steamboat  called  the 
llaritan,  at  about  $50,000 ;  three  schooners,  called  the  Delaware, 
Porpoise,  and  Whale,  at  about  $2500  each,  and  one  iron  steam- 
boat, called  the  Mars,  at  about  $9000 ;  fifteen  freight  barges,  at 
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about  $3000  each,  sixteen  coal  barges,  at  about  $2000  each, 
and  one  steamboat,  called  the  Hornet,  at  about  $16,000. 

That  the  only  kind  of  boats  which  the  New  Brunswick  Co. 
are  authorized  by  their  charter  to  buy,  hold  or  e'raploy,  are  either 
steamboats  or  canal  boats;  and  that,  since  their  purchase  by 
said  Stevens,  he  has  caused  the  said  schooners  to  be  em  ployed  in 
carrying  freight  between  Amboy  and  New  York ;  and  that  since 
April,  1846,  two  of  said  schooners  have,  by  the  direction  or 
consent  of  Stevens,  been  employed  in  carrying  freight  between 
South  Amboy  and  New  York.  That  such  purchase  and  em- 
ployment of  said  three  schooners  was  a  breach  of  trust  in  Ste- 
vens, and  a  violation  of  his  duty  as  a  director  of  said  company. 

That  the  complainant  believes  and  charges,  that  the  said  three 
schooners  were  purchased  by  Stevens  for  the  purpose  of  enabling 
him  to  carry  into  effect  the  illegal  contract  entered  into  between 
the  Camden  and  Amboy  Railroad  and  Transportation  Co.  and 
the  New  Brunswick  Co.,  and  consummated  by  said  Stevens  and 
herein  before  related. 

That  the  New  Brunswick  Co.  are  only  authorized  to  employ 
their  boats  and  steamboats  between  Philadelphia  and  New  York 
and  the  intermediate  ports;  but  that  Stevens,  in  violation  of  his 
duty  as  a  director,  and  of  the  provisions  of  the  charter  of  the 
New  Brunswick  Co.,  has  caused  the  said  iron  steamboats  be- 
longing to  the  company  to  be  employed  in  the  transportation  of 
goods  and  merchandise  between  Philadelphia  and  Albany,  and 
Philadelphia  and  Hartford. 

That  Stevens  purchased,  or  caused  to  be  purchased,  without 
the  consent  or  knowledge  of  the  stockholders  of  the  New  Bruns- 
wick Co.,  with  the  funds  of  the  said  Company,  certain  real 
estate  in  Philadelphia,  called  the  Walnut  street  property,  and 
caused  the  title  thereof  to  be  vested  in  one  of  his  brothers,  (un- 
der pretence  that  the  company  could  not  hold  real  estate  in  Penn- 
sylvania). That  the  said  real  estate  was  not  necessary  for  the 
objects  of  the  incorporation,  and  that  the  purchase  thereof,  with 
the  funds  of  the  company,  was  a  breach  of  trust  and  violation  of 
the  duty  of  said  Stevens  as  a  director  of  the  said  company. 

That  Stevens  bought,  with  the  funds  of  the  company,  and 
without  the  knowledge  of  the  stockholders,  certain  real  estate  in 
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Bristol,  Penn.,  consisting  of  two  houses,  not  necessary  for  the 
objects  of  the  incorporation,  and  caused  the  deed  for  the  same  to 
be  made  to  Benjamin  Fish,  under  the  same  pretence,  and  that 
this  purchase  was,  also,  a  breach  of  trust  in  him,  and  a  violation 
of  his  duty  as  a  director. 

That,  in  or  about  the  year  1840,  the  said  Stevens,  as  sole 
manager  and  superintendent  of  the  New  Brunswick  Co.,  or  he 
and  Neilson  and  Thomson,  or  some  other  director  instead  of 
Thomson,  loaned  to  said  Stevens,  as  an  individual,  the  funds 
of  the  New  Brunswick  Co.  to  the  amount  of  $14,400,  or  some 
other  large  sum,  and  took,  as  the  complainant  believes,  only  the 
personal  security  of  Stevens  for  the  repayment  thereof,  with  in- 
terest. That  the  New  Brunswick  Co.  are  not  authorized  by 
their  charter  to  loan  money ;  and  that  this  loan  was  a  breach  of 
trust  in  Stevens  and  the  other  directors  who  assented  to  it,  and 
a  violation  of  their  duty  as  directors;  and  that  no  entry  or  min- 
ute of  said  loan  has  been  made  in  the  minutes  of  the  board  of 
directors. 

That  Stevens,  Neilson  and  Thomson,  or  one  of  them,  have, 
as  complainant  is  informed  and  believes,  loaned  to  other  indi- 
viduals, unknown  to  complainant,  and  without  the  consent  of  the 
stockholders,  other  large  sums  of  money  of  the  company  amount- 
ing to  about  $12,000,  also  in  violation  of  their  trust,  and  in 
breach  of  their  duty  as  directors. 

That  the  complainant  has  been  informed  and  believes  that  an 
agreement  was  entered  into  by  the  joint  companies  called  the 
Delaware  and  Raritan  Canal  Co.  and  the  Camden  and  Amboy 
Railroad  and  Transportation  Co.,  or  by  one  of  them,  or  by  some 
of  their  agents  or  directors,  or  the  agents  or  directors  of  one  of 
them,  for  or  on  their  joint  behalf,  or  for  or  on  behalf  of  one  of 
said  companies,  with  the  New  Brunswick  Co.,  or  with  said  Ste- 
vens or  some  other  director  of  the  New  Brunswick  Co.,  on  their 
behalf,  that  the  New  Brunswick  Co.  should  pay  to  the  said  joint 
companies,  or  one  of  them,  an  aggregate  yearly  sum  for  the 
transportation  of  merchandise  or  freight  on  the  Delaware  and 
Raritan  canal,  and  that  the  New  Brunswick  Co.  should  have  all 
the  profits  over  and  above  the  said  aggregate  amount  so  agreed 
to  be  paid. 
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That  the  Walnut  street  property,  so  as  aforesaid  purchased  by 
Stevens  previous  to  1843,  has  yielded  an  annual  interest  of  15 
per  cent,  on  the  amount  paid  for  it,  and  has  increased  in  value  to 
nearly  double  that  amount.  That  at  a  meeting  of  the  directors 
of  the  New  Brunswick  Co.,  at  New  Brunswick,  on  the  18th  of 
March,  1847,  Stevens  admitted  that  this  Walnut  street  property 
was  bought  for  the  New  Brunswick  Co ;  but  said  that,  by  the 
laws  of  Pennsylvania,  the  company  could  not  hold  real  estate  in 
that  state;  and  the  complainant  replied  that  Benjamin  Fish  had 
told  him  that  said  property  had  not  been  deeded  to  the  com- 
pany, but  that  Robert  L.  Stevens  held  it  in  trust  for  the  com- 
pany ;  and  that  E.  A.  Stevens  admitted  that  statement  to  be 
correct,  and  then  said  that  a  trustee  could  not  hold  it  for  the 
company,  and  that  Horace  Binney  had  given  such  an  opinion, 
and  that  the  $43,000  was  invested  in  property  in  Camden  and 
drawing  six  per  cent.  That  this  was  the  first  information  or 
suspicion  of  the  complainant  that  any  of  the  funds  of  the  New 
Brunswick  Co.  had  been  invested  in  real  estate  in  Camden,  New 
Jersey. 

The  bill  charges,  that  the  application  of  the  funds  of  the  New 
Brunswick  Co.  to  the  purchase  of  land  in  Camden  was  a  breach 
of  trust  in  said  E.  A.  Stevens,  and  a  violation  of  his  duty  as  a 
director ;  and,  the  complainant  believes  and  charges,  that  the 
reason  why  the  title  of  the  Walnut  street  property  was  changed 
from  the  trustee  of  the  New  Brunswick  Co.,  and  the  amount  of 
money  paid  for  it  vested  in  property  in  Camden,  was,  because 
the  Walnut  street  property  had  nearly  doubled  in  value  since  it 
was  purchased  with  the  funds  of  the  New  Brunswick  Co.,  and  to 
enable  E.  A.  Stevens  and  his  associates  to  appropriate  to  their 
own  use  the  increased  value  of  the  said  property,  which  of  right 
belonged  to  the  New  Brunswick  Co. 

That  the  said  New  Brunswick  Co.,  ever  since  the  commence- 
ment of  their  operations,  have  done  a  very  profitable  business; 
and  that  after  the  business  of  transporting  goods  on  the  railroad 
was  taken  from  the  Union  Transportation  Line,  and  given  to 
the  New  Brunswick  Co.,  the  business  and  profits  of  the  com- 
pany were  very  much  increased,  as  would  fully  appear  if  the 
books  of  the  company  were  produced. 
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That  the  New  Brunswick  Co.  continued  to  do  the  business  of 
transporting  goods  on  the  canal  and  on  the  Camden  and  Ainboy 
Railroad,  between  New  York  and  Philadelphia,  from  1835  to 
April  1st,  1846.  That,  from  the  earnings  of  the  Napoleon  and 
the  sloop  James  Ben  net,  the  company  declared  a  dividend  of  $55 
on  each  share,  on  the  15th  of  February,  1833,  and  another  divi- 
dend of  $45  a  share,  on  the  4th  of  December,  1833,  being  an 
aggregate  dividend,  within  ten  months,  of  $100,  derived  from 
the  earnings  of  only  two  of  the  complainant's  boats. 

That  on  or  about  January  30th,  1846,  E.  A.  Stevens  caused  a 
meeting  of  the  directors  of  the  New  Brunswick  Co.  to  be  con- 
vened at  Trenton,  at  which  meeting  the  said  Stevens,  James  Neil- 
son,  J.  R.  Thomson  and  Miles  C.  Smith  attended.  And  the 
complainant  shows,  that  Smith,  the  president  of  the  company, 
made  inquiry  of  Neilson  and  Stevens  what  the  object  of  said 
meeting  was  ;  and  he  was  given  to  understand  that  its  object  was 
to  take  the  business  of  transporting  merchandise  and  other  arti- 
cles on  the  Camden  and  Araboy  road  from  the  New  Brunswick 
Co.,  and  give  it  to  the  Union  Transportation  Co.,  or  some  other 
company;  and  thereupon  the  said  Smith  refused  to  preside  at 
said  board,  or  take  any  part  in  the  proceedings  thereof.  And 
then  the  said  Stevens,  Neilson  and  Thomson  proceeded  to  elect, 
or  pretended  to  elect,  Richard  Stockton  as  a  director,  in  the 
place  of  his  father,  Robert  F.  Stockton.  That  the  said  pretended 
election  was  wholly  illegal  and  void,  there  being  no  vacancy  at 
the  time,  and  there  having  been  no  notice  given  of  a  meeting 
of  directors  for  the  purpose  of  such  election,  and  no  notice  given 
of  any  special  election  for  directors  according  to  the  directions  of 
the  charter  and  the  by-laws  of  the  company.  That  after  the 
said  pretended  election,  the  said  Richard  Stockton  took  his  seat 
at  the  board,  and  Stevens,  Neilson,  Thomson  and  said  Stock- 
ton passed,  as  the  complainant  has  been  informed  and  believes, 
some  resolution  to  take  away  the  business  of  transporting  goods 
and  merchandise  on  the  Camden  and  Amboy  Railroad  from  the 
New  Brunswick  Co.,  and  give  it  to  the  Union  Transportation 
Company.  And  that,  in  pursuance  or  under  pretence  of  the 
resolution  thus  illegally  passed,  the  said  Stevens  did,  on  or  about 
April  1st,  184C,  take  from  the  New  Brunswick  Co.  the  said  busi- 
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ness,  and  give  it  to  a  fictitious  company,  called  the  Union  Trans- 
portation Line.  That  in  truth  there  is  no  such  company  or  as- 
sociation as  the  Union  Transportation  Line  now  in  existence, 
but  that  the  name  "The  Union  Transportation  Line"  is  a  mere 
name,  under  which  E.  A.  Stevens  has  directed  the  business  of 
transporting  goods  across  New  Jersey,  between  New  York  and 
Philadelphia,  to  be  done,  for  the  purpose  of  concealing  the  names 
of  the  persons  actually  interested  in  the  said  business,  or  for 
some  other  motive. 

That  previous  to  the  1st  of  'April,  1846,  and  while  the  busi- 
ness of  transporting  goods  between  the  said  cities  was  carried  on 
by  the  New  Brunswick  Co.,  under  the  direction  and  supervision 
of  said  Stevens,  the  receipts  given  by  the  agents  of  the  said 
company  for  articles  delivered  to  them  for  transportation  on  the 
railroad  across  New  Jersey,  had  the  following  commencement  or 
caption  to  them,  viz. : 

u  Union  Transportation  Line. 

"  Between  New  York  and  Philadelphia,  via  railroad  across 
New  Jersey. 

"  New  Brunswick  Canal  and  Steamboat  Transportation  Com- 
pany, proprietors. 

•  "  For  the  conveyance  of  merchandise,  specie,  baggage,  &c.,  &c., 
and  insurance  effected,  whenever  required,  oa  any  package  to  its 
full  amount  of  value. 

"Office  in  Philadelphia,  No.  45  South  Wharves,  two  doors 
below  Walnut  street,  W.  S.  Freeman,  agent;  New  York,  on 
pier  No.  2,  North  river,  near  the  Battery,  A.  Decker,  agent." 

That  the  words, "  New  Brunswick  Canal  and  Steamboat  Trans- 
portation Company"  were  first  inserted  by  the  agents  of  the 
New  Brunswick  Steamboat  and  Canal  Transportation  Co.,  shortly 
after  the  said  E.A.Stevens  and  James  Neilson  became  directors 
of  that  company,  and  Stevens,  for  himself,  and  as  attorney  for 
others,  acquired  a  majority  of  the  stock  of  said  company;  and 
that  the  said  words  were  continued  in  the. caption  to  ail  the 
printed  receipts  given  by  the  agents  of  the  New  Brunswick 
Co.,  until  April  1st,  1846,  when  they  were  left  out ;  and,  the 
complainant  charges,  were  left  out  by  the  direction  of  Stevens. 

The  bill  states  that  if  the  New  Brunswick  Co.  ever  were  ih&. 
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proprietors  of  the  Union  Line,  they  have  done  no  legal  act  to 
transfer  the  proprietorship  to  any  person  or  persons,  or  body 
corporate,  but  remain  the  proprietors  of  said  line  still;  and  that 
if  there  is  any  such  company  or  association  still  in  existence,  or 
if  it  possesses  any  property,  the  same  belongs  to  the  New  Bruns- 
wick Company. 

That  after  Stevens  had,  within  the  period  of  eight  or  nine 
years,  expended  or  caused  to  be  expended  $200,000  and  more 
of  the  money  of  the  stockholders  of  the  New  Brunswick  Co.  in 
the  purchase  of  steamboats,  iron  propellers,  schooners,  freight 
barges,  coal  barges,  docks,  wharves,  houses  and  other  property, 
for  the  purpose  of  accommodating  the  public,  and  transporting 
all  the  merchandise  and  other  articles  on  the  canal  and  railroad 
between  New  York  and  Philadelphia,  Stevens,  without  consult- 
ing the  stockholders,  and  without  giving  any  previous  notice  to 
the  directors  of  such  intention,  by  the  aid  of  his  associates, 
James  Neilson  and  John  R.  Thomson,  caused  the  said  business 
of  transportation  on  the  railroad  to  be  taken  away  from  the  said 
New  Brunswick  Co.,  and  thereby  deprived  them  of  the  great 
profits  arising  therefrom;  and  that  such  act  of  Stevens,  Neilson 
and  Thomson  was  a  breach  of  trust,  and  violation  of  their  duty 
as  directors  of  said  New  Brunswick  Co. 

That  notwithstanding  Stevens  has  had  the  control  and  man- 
agement of  the  New  Brunswick  Co.  since  the  beginning  of 
1836,  yet  that  he  has  not  fully  accounted  for  the  earnings  of  the 
steamboat  Napoleon  from  that  time  to  the  summer  of  1839,  nor 
.of  the  steamboat  Raritan,  (the  property  of  said  company,)  from 
the  year  1840  to  the  present  time,  which  earnings,  the  bill 
•charges,  amount  to  $50,000;  and  that  Stevens  has  not  accounted 
(for  the  earnings  of  the  two  schooners  belonging  to  the  New 
Brunswick  Co.,  which  he  has  kept  in  the  service  of  the  Union 
Line,  transporting  goods  and  merchandise  between, South  Amboy 
and  New  York. 

That  the  New  Brunswick  Co.  were  the  proprietors  of 'what 
was  called  the  Union  Transportation  Line,  which  line  carried 
freight  and  merchandise  from  Philadelphia  to  New  York,  by  the 
way  of  the  Camden  and  Amboy  Railroad,  and  the  earnings  of 
Baid  line  .belonged  to  said  New  Brunswick  Co.;  and  that  Ste- 
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vens  had  the  sole  control  and  management  thereof,  yet  has  not 
accounted  with  the  stockholders  or  directors  of  the  said  com- 
pany for  said  earnings,  from  1836  to  1846,  during  which  period 
the  earnings  of  said  line  amounted,  as  the  complainant  believes 
and  charges,  to  about  $400,000. 

That,  notwithstanding  Stevens  caused  to  be  purchased  with 
the  funds  of  the  New  Brunswick  Co.,  four  iron  steamboat  pro- 
pellers, called  the  Black  Diamond,  the  Ironside,  the  Vulcan,  and 
the  Anthracite,  and  the  iron  steamboat  Mars,  and  also  freight 
and  coal  barges,  and  caused  them  to  be  employed  on  the  Dela- 
ware and  Raritan  canal  in  the  transportation  of  merchandise, 
coal  and  other  freight,  between  New  York  and  Philadelphia  and 
other  places;  and  though  they  were  under  the  sole  control  and 
direction  of  Stevens  from  1836  to  1846,  yet  that  Stevens  has 
never  rendered  to  the  stockholders  of  the  company  any  account 
of  the  earnings  thereof,  nor  made  any  dividend  of  the  earnings 
thereof  among  the  stockholders,  or  given  them  any  explanation 
or  satisfaction  in  regard  to  his  management  thereof. 

That  the  complainant  is  informed  and  believes,  that  Stevens 
caused  to  be  purchased  with  the  funds  of  the  New  Brunswick 
Co.,  a  large  number  of  freight  cars,  for  the  purpose  of  carrying 
freight  on  said  railroad,  while  said  company  carried  freight  and 
merchandise  thereon,  in  the  name  of  the  Union  Transportation 
Line;  and  that  said  Stevens  has  never  made  any  report  to  the 
stockholders  of  the  purchase  of  said  cars,  or  of  their  number  or 
value,  nor  any  dividend  of  the  earnings  of  said  cars,  or  of  the 
business  done  by  said  company  on  said  railroad. 

That,  notwithstanding  the  expenditure  of  $43,000  by,  or 
under  the  direction  of  Stevens,  for  the  Walnut  street  property 
in  Philadelphia,  in  1843,  yet  he  has  rendered  no  account  to  the 
stockholders  of  the  New  Brunswick  Co.  of  said  purchase,  or  of 
the  rents  and  profits  thereof,  nor  made  any  dividend  of  such 
rents  or  profits,  though  the  same  must  produce  an  annual  rent 
of  more  than  $6000. 

That  the  books  of  the  New  Brunswick  Co.,  excepting  the  book 
of  minutes  of  the  board  of  directors  and  the  books  of  the  treas- 
urer, are  in  the  possession  of  William  Anderson  and  Abel  Deck- 
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or,  in  New  York,  and  of  William  II.  Gatzmer  and  William  S. 
.Freeman,  in  Philadelphia,  and  that  the  treasurer's  books  are  in 
the  possession  of  Abraham  S.  Neilson,  in  New  Brunswick,  and 
the  book  of  minutes  of  the  board  of  directors  since  April  19th, 
1839,  the  complainant  believes  to  be  in  the  possession  of  said  E. 
A.  Stevens  ;  and  that  said  books  are,  by  the  orders  and 
direction  of  Stevens,  kept  concealed  from  the  stockholders  of  the 
New  Brunswick  Co.,  although  the  stockholders,  or  some  of  them, 
have  made  repeated  efforts  to  see  and  have  an  opportunity  to  ex- 
amine them. 

That  the  office  of  the  directors  is  required  by  the  charter  to 
be  kept  in  this  state;  and  that  Stevens,  since  he  has  taken  the 
control  and  management  of  the  company,  has  not  kept  any  office 
of  the  directors,  or  for  the  directors,  or  for  the  books  and  papers 
of  the  directors  of  the  company,  in  this  state;  and  that  in  neg- 
Jecting  to  keep  the  office  of  directors  in  this  state,  the  said  E.  A. 
Stevens  has  also  violated  his  duty  as  a  director  of  the  company. 

That  Stevens,  though  repeatedly  called  on  by  the  complain- 
ant, and  by  other  stockholders  of  the  New  Brunswick  Co.,  has 
wholly  refused  to  make  any  statement  of  the  affairs  of  the  com- 
pany, or  to  give  them  any  information  of  the  earnings  or  profits 
of  the  company. 

That  Stevens,  being  called  on  by  the  complainant,  on  the  18th 
of  March,  1847,  and  requested  to  give  him  a  statement  of  the 
earnings  and  profits  of  the  company,  replied  that  he  managed 
the  same  as  a  close  corporation,  and  that  he  should  not  give  any 
statement  of  the  earnings,  profits,  or  business  of  the  company  to 
the  complainant. 

That,  on  or  about  March  23d,  1847,  Stevens,  without  the  con- 
sent of  the  stockholders,  has  sold  16  coal  barges,  the  property 
of  the  company;  and  the  complainant  has  been  informed  and 
believes,  and  therefore  charges,  that  he  intends  to  sell  16  freight 
barges,  and  that  he  will  do  so,  unless  restrained  by  this  court. 
The  complainant  charges  that  said  sale  of  barges  by  Stevens, 
without  the  consent  of  the  stockholders,  and  without  any  lawful 
authority  vested  in  him  for  that  purpose,  is  a  violation  of  his 
trust  and  of  his  duty  as  a  director. 


SEPTEMBER  TERM,  1847.  397 

Hager  v.  Stevens  et  al. 

That  Stevens  caused  the  business  of  transporting  goods  and 
merchandise  on  the  Delaware  and  Raritan  canal,  between  Phila- 
delphiaand  NewYork,and  Philadelphia  and  Albany,  and  Phila- 
delphia and  Hartford,  done  by  the  New  Brunswick  Co.,  to  be 
done  in  different  names,  and  to  be  called  by  the  name  of  various 
lines — sometimes  in  the  name  of  the  Merchants'  Canal  Line 
Steam  Towboat  Co.,  sometimes  in  the  name  of  the  Merchants' 
Canal  Line,  sometimes  in  the  name  of  the  Merchants'  Trans- 
portation Line,  and  sometimes  in  the  name  of  the  Merchants' 
Line,  and  caused  the  books  and  accounts  of  freight  carried  by 
the  New  Brunswick  Co.  to  be  kept  in  the  names  of  the  lines 
above  stated,  or  one  of  them,  and  that  he  caused  the  business 
of  transportation  done  by  the  New  Brunswick  Co.,  on  the  Cam- 
den  and  Am  boy  Railroad,  and  by  that  railroad,  through  from. 
New  York  to  Philadelphia,  to  be  done,  sometimes,  in  the  name 
of  the  Union  Transportation  Line,  sometimes  in  the  name  of  the 
Union  Transportation  Line  New  Brunswick  Canal  and  Steam- 
boat Transportation  Company  Proprietors,  and  sometimes  by 
the  name  of  the  Union  Line,  and  that  he  caused  the  books  and 
accounts  of  the  business  of  transportation  done  by  the  New 
Brunswick  Co.,  on  the  said  canal  and  railroad,  and  between  New 
York  and  Philadelphia,  to  be  kept  in  the  names  of  said  lines, 
for  the  purpose  of  concealing  and  keeping  secret  the  operations 
and  business  of  the  said  New  Brunswick  Co.,  and  to  prevent 
them  and  the  public  from  obtaining  any  information  in  relation 
to  the  proceedings  of. the  said  company. 

That  the  assumption  of  said  Stevens  to  continue  the  business 
of  the  company  as  a  close  corporation,  and  to  prevent  the  stock- 
holders from  having  information  in  relation  thereto,  and  hi« 
refusal  to  give  the  stockholders  any  account  of  the  earnings  of 
the  company,  is  a  breach  of  trust  and  violation  of  his  duty  as  a 
director. 

The  bill  prays  that  said  E.  A.  Stevens,  James  Neilson,  and 
John  R.  Thomson  may  set  forth  a  full  account  of  all  the  prop- 
erty, real  and  personal,  which  they,  or  either  of  them,  have  bought 
with  the  money  of  the  New  Brunswick  Co.,  from  the  year  1834 
to  this  time,  and  of  the  rents  and  profits  of  the  real  estate  bought 
by  Stevens,  or  by  any  other  person,  with  his  knowledge  and  con- 
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sent,  with  the  funds,  or  upon  the  credit  of  the  New  Brunswick 
Co.,  which  have  come  to  the  hands  of  said  Stevens,  or  of  any 
other  person,  for  his  use,  or  for  the  use  of  the  said  company,  with 
Jiis  knowledge  or  consent,  during  the  time  aforesaid.  And  that 
he  may  account  for  all  the  moneys  received  by  him,  either  as  a 
director,  treasurer,  agent,  manager,  or  superintendent  of  the 
company,  or  of  the  business  of  transportation  done  by  the  boats, 
steamers,  barges,  cars,  or  engines  of  the  New  Brunswick  Co.,  iu 
whatever  name  the  same  was  done.  And  that  Stevens  may 
account  for  all  moneys  of  the  New  Brunswick  Co.  expended  by 
him,  or  by  any  person  for  him,  or  by  his  knowledge  or  consent, 
in  the  purchase  of  steamboats,  barges,  or  other  vessels,  or  of 
railroad  cars  or  engines,  or  any  other  personal  property,  or  iu 
the  purchase  of  real  estate  in  New  Jersey  or  elsewhere. 

And  that  Stevens,  Neilson,  and  Thomson  may  account  for  all 
breaches  of  trust  as  directors,  agents,  trustees,  or  superintend- 
ents of  the  New  Brunswick  Co.,  and  for  all  misappropriations 
of  the  money  of  said  company,  and  make  good  all  losses  which 
the  company  may  incur  by  reason  of  any  breach  of  trust;  and 
may  account  for  all  moneys  made  by  them,  or  either  of  them,  by 
the  purchase  or  sale  by  them,  or  either  of  them,  of  any  prop- 
erty, real  or  personal,  of  the  company. 

And  that  Stevens,  Neilson,  and  Thomson  may  be  decreed  to 
pay  the  complainant  his  proportionate  share,  as  a  stockholder  of 
the  New  Brunswick  Co.,  of  what  may  be  found  due  and  owing 
J'rom  them,  or  either  of  them,  on  the  taking  of  .said  account,  or 
else  to  pay  the  same  to  a  receiver,  to  be  appointed  by  this  court. 

And  that  Stevens  be  decreed  to  pay  the  complainant  his  pro- 
portionate share  of  the  said  $14,400,  with  the  interest  thereon, 
due  from  said  Stevens  to  the  company,  or  to  pay  said  $14.400 
to  a  receiver,  to  be  appointed  ;  and  also  to  pay  the  complainant 
his  proportionate  share  of  the  proceeds  of  the  sales  of  the  said 
16  coal  barges  sold  by  him  ;  and  also  to  pay  the  complainant  hia 
proportionate  share  of  the  earnings  of  the  three  schooners — Por- 
poise, Delaware,  and  Whale — from  the  time  of  the  purchase  there- 
of until  the  time  of  making  said  decree;  or  that  he  pay  the  whole 
amount  of  said  earnings  to  a  receiver;  and  that  he  be  decreed 
to  pay  the  complainant  his  proportionate  share  of  all  surplus' 
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moneys  in  his  hands,  or  in  the  hands  of  any  person  for  him,  be- 
longing to  the  company,  and  not  required  for  the  business  of  the 
company,  or  to  pay  the  same  to  a  receiver;  and  that  Stevens 
may  set  forth  and  discover  whether  he  has  loaned  to  himself,  of 
the  moneys  of  the  company,  or  borrowed  of  himself  as  one  of  the 
directors  of  the  company,  or  of  his  associates,  Neilson  and 
Thomson,  or  of  any  other  and  what  directors  of  the  company, 
any,  and  what  moneys  of  the  company,  and  when,  and  what 
security  was  given  for  the  same;  and  whether  said  Stevens  has 
loaned  any  of  the  funds  of  the  company  to  any  person  or  body 
corporate,  and  when,  to  whom,  and  what  amount,  and  on  what 
security;  and  that  Neilson  and  Thomson  may  set  forth  and  dis- 
cover whether  they  assented  to  the  loan  of  $14,400  to  Stevens, 
and  when,  and  on  what  security ;  and  whether  any  entry  thereof 
was  made  in  the  books  of  minutes  of  the  directors  of  the  com- 
pany ;  and  whether  they  ever  made  any  and  what  other  loans  of 
the  moneys  of  the  company,  when,  to  whom,  and  on  what  secu- 
rity, and  what  amount. 

And  that  Stevens,  Neilson  and  Thomson  may  set  forth  and 
discover  all  the  real  estate  purchased  by  them,  or  either  of  them, 
or  with  their  or  any  of  their  knowledge,  with  the  funds  of  the 
company,  and  when  purchased,  who  from,  and  what  was  paid  for 
it,  and  in  whose  name  purchased,  and  who  holds  the  title,  and 
in  whose  occupation  the  same  is,  and  under  what  rent,  and  who 
is  and  has  been  in  the  receipt  of  the  rents  and  profits  thereof, 
and  for  how  long;  and  a  full  account  of  the  rents  received, 
when,  and  by  whom,  &c.  And  that  the  defendants  may  render 
a  full  account  of  the  earnings  of  the  boats,  barges,  vessels,  &c., 
of  the  company  for  each  year,  separately,  from  January  1st,  1835, 
to  this  time,  and  of  the  yearly  expenses  of  the  same  ;  and  also 
an  account  of  the  business,  earnings  and  profits  of  the  Union 
Transportation  Line,  of  which  the  New  Brunswick  Co.  were  or 
are  proprietors,  from  the  year  1836  to  this  time;  and  that  the 
said  confederates  may  produce  the  books  of  accounts  of  the 
New  Brunswick  Co.,  and  of  the  various  companies  or  lines  in 
which,  &c.,  and  may  leave  the  same  with  the  clerk  of  this  court, 
that  the  complainant,  or  any  stockholder  of  the  company,  may 
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examine  them  ;  and  particularly  the  books  of  accounts  of  the 
Union  Transportation  Line. 

And  that  the  said  confederates  may  set  forth  all  and  every 
contract  made  by  them,  or  either  of  them,  for  or  on  behalf  or 
in  the  name  of  the  New  Brunswick  Co.,  or  in  any  other  name, 
for  their  use  with  the  Camden  and  Atnboy  Railroad  and  Trans- 
portation Co.,  and  the  Delaware  and  Raritan  Canal  Co.,  or  either 
of  them,  for  the  transportation  of  goods,  &c.,  on  said  rail- 
road, or  on  said  canal,  or  on  both,  from  April  1st,  1833,  to  this 
time,  and  when  and  by  whom  the  same  were  made;  and  may 
set  forth  the  names  of  all  agents,  clerks,  managers  and  superin- 
tendents employed  by  them,  or  either  of  them,  to  collect  or 
receive  the  moneys  due  or  owing  to  the  New  Brunswick  Co.,  from 
April  1st,  1835,  to  this  time;  and  a  true  list  of  all  the  books  of 
accounts  in  the  hands  of  said  Stevens,  Neilson  arid  Thomson, 
or  either  of  them,  or  of  their  or  either  of  their  treasurers, 
agents,  clerks,  managers  and  superintendents,  and  of  the  books 
of  the  New  Brunswick  Co.  or  their  treasurer,  agents,  &c.,  or 
cither  of  them  ;  and  of  the  accounts,  letters,  papers,  vouchers, 
memoranda  and  other  writings  relating  to  the  property,  estates, 
affairs,  business  and  concerns  of  the  said  company,  which  are 
now  or  ever  were  in  the  possession  of  said  Stevens,  Neilson  and 
Thomson,  or  either  of  them,  or  their  oi1  either  of  their  treasu- 
rers, clerks,  &c. ;  and  that  they  may  be  decreed  to  set  forth  a 
true  inventory  of  all  the  estate,  real  and  personal,  of"  the  New 
Brunswick  Co.,  in  whosever  name  the  title  may  be  ;  and  that  all 
the  property,  real  and  personal,  not  necessary  for  the  objects  of 
the  incorporation  of  said  New  Brunswick  Co.,  be  sold  under 
the  direction  of  this  court,  and  the  proceeds  thereof  divided 
among  the  stockholders,  or  paid  to  a  receiver  to  be  appointed,  or 
otherwise  secured  and  applied  according  to  the  trusts  of  said  act 
of  incorporation  ;  and  that  the  copy  of  the  book  of  minutes  of 
the  said  New  Brunswick  Co.  obtained  by  said  Smith  from  the 
complainant,  and  by  him  delivered  to  Neilson  for  said  Stevens, 
may  be  ordered  to  be  given  up  to  the  complainant  as  secretary 
of  the  company. 

And  that  a  receiver  be  appointed  of  the  rents  and  profits  of 
the  real  estate  purchased  at  Camden  with  the  funds  of  the  New 


SEPTEMBER  TERM,  1847.  401 

Hager  v.  Stevens  et  al. 

Brunswick  Co.  or  for  their  use,  and  also  of  all  other  property, 
real  and  personal,  purchased  by  Stevens  with  the  funds  or  on 
the  credit  of  said  company,  without  the  consent  of  the  stock- 
holders, and  not  necessary  to  the  objects  of  their  incorporation. 
And  that  Stevens  may  be  restrained  from  selling  or  disposing 
of,  or  causing  to  be  sold  or  disposed  of,  any  real  estate  purchas- 
ed with  the  funds  of'said  company,  or  held  in  trust  for  them,  and 
from  applying  any  of  the  funds  or  credit  of  said  company  to  any 
object  or  purpose  not  necessary  to  the  objects  of  the  said  act  of 
incorporation  and  not  authorized  by  the  same  ;  and  from  selling 
or  disposing  of  any  of  the  steamboats,  iron  propellers,  freight 
barges,  coal  barges,  cars  or  engines  of  said  company  without  the 
consent  of  the  stockholders ;  and  from  managing  and  controlling 
the  affairs  of  said  company  as  a  close  corporation,  or  in  his  own 
way  or  at  his  own  will  and  pleasure,  and  without  the  consent  or 
authority  of  a  lawfully  constituted  board  of  directors. 

On  the  reading  and  filing  of-this  bill  an  injunction  was  issued, 
according  to  the  prayer  thereof. 

Notice  was  given  on  the  part  of  the  complainant  of  an  ap- 
plication to  be  made  to  the  Chancellor,  at  Trenton,  on  the  16th 
of  April,  1847,  for  the  appointment  of  a  receiver  of  the  rents 
and  profits  of  the  real  estate  purchased  at  Camden,  New  Jer- 
sey, with  the  funds  of  the  New  Brunswick  Co.,  and  of  the  rents 
and  profits  of  the  real  estate  purchased  in  Philadelphia  and  Bris- 
tol, Pennsylvania,  with  the  money  of  the  New  Brunswick  Co., 
and  of  the  $14,400,  money  of  the  New  Brunswick  Co.,  illegally 
loaned  to  E.  A.  Stevens,  and  also  of  all  other  moneys  illegally 
loaned  by  Stevens,  Neilson  and  Thomson,  or  either  of  them,  to 
any  other  person  ;  and  that  the  usual  directions  may  be  given  to 
such  receiver,  or  for  such  other  order  and  directions  as  may  be 
just, 

On  the  9th  of  April,  1847,  a  supplemental  bill  was  filed,  stat- 
ing the  service  of  the  injunction  on  the  30th  of  March,  1847, 
and  that  since  its  service,  Stevens  caused  a  meeting  of  the  stock- 
holders of  the  company  to  be  held  at  New  Brunswick,  on  the  3d 
of  April,  1847 ;  that  the  notice  served  on  the  complainant  by 
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Abraham  S.  Neilson,  was  as  follows  : 

"Mr.  JohnD.  Hagi-r: 

"Sir — You  are  requested  to  attend  a  meeting  of  the  stock- 
holders of  the  New  Brunswick  Steamboat  and  Canal  Transpor- 
tation Company,  at  the  house  of  R.  D.  Stelle,  in   New  Bruns- 
wick, on  Saturday  next,  (April  3d,)  on  the  arrival  of  the  cars. 
"  By  order, 

"New  Brunswick,  March  29th,  1847.        A.  S.  NEILSON." 

That  in  pursuance  of  said  notice  twenty  of  the  stockholders 
attended;  that  he  believes  the  whole  number  of  stockholders 
at  the  time  was  thirty-two. 

That  after  the  said  stockholders  were  assembled,  E.  A.  Stev- 
ens nominated  William  Cook  as  chairman,  and  he  was  there- 
upon appointed  chairman  ;  and  Stevens  then  nominated  Richard 
Stockton  as  secretary  of  the  meeting,  which  was  agreed  to  by 
the  meeting.  That  Stevens  nominated  then  the  said  William 
Cook,  Richard  Stockton  and  Isaac  Fisher  a  committee  to  exam- 
ine several  general  statements  or  schedules,  in  large  sheets  of 
paper,  which  had  been  previously  laid  on  the  table  ;  that  the 
complainant  then  inquired  when  it  was  expected  the  said  com- 
mittee should  report;  and  it  was  thereupon  stated  by  some  oue 
of  the  directors  of  the  company,  that  the  said  committee  could 
do  no  more  than  take  a  general  search  in  the  prepared  schedule, 
comparing  it  with  the  books  when  necessary ;  that  the  said 
committee  were  thereupon  appointed,  and  the  meeting  adjourned 
till  after  dinner. 

That  at  said  meeting  he  saw  lying  on  the  table  the  copy  of  the 
book  of  original  minutes  which  he  had  delivered  to  Smith  in 
1838;  and  that  he  opened  it  and  found  that  various  entries  had 
been  made  in  it  since  he  had  parted  with  it,  and  among  others, 
an  entry  setting  forth  that  a  loan  had  been  made  by  the  direc- 
tors of  §27,123,  to  the  Camden  and  Amboy  Railroad  and  Trans- 
portation Co.,  on  the  20th  of  May,  1839. 

The  complainant  states  that  the  said  loan  was  entirely  un- 
known to  him  until  he  discovered  it  as  aforesaid;  that  the  said 
loan  was  illegal,  not  only  on  the  ground  that  the  New  Brunswick 
Co.  have  no 'authority,  by  their  charter,  to  loan  money,  but  be- 
cause the  Camden  and  Amboy  Railroad  and  Transportation  Co. 
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have  no  authority  to  borrow  money ;  and  that  the  said  loan  is  a 
violation  of  trust  on  the  part  of  said  Stevens,  James  Neilson 
and  such  other  of  the  directors  of  the  New  Brunswick  Co.  as 
assented  to  it,  and  a  violation  of  their  duty  as  such  directors. 

That  he  also  discovered  an  entry  made  in  said  book,  signed 
by  John  R.  Thomson  as  secretary,  stating  that  the  amount  paid 
for  the  Walnut  street  property  was  $46,616,  instead  of  the 
amount  stated  in  the  original  bill. 

That  when  the  said  stockholders  convened  after  dinner,  the 
said  committee  made  their  report  of  the  aggregate  earnings  and 
expenditures  of  the  steamboats  Raritau  and  Napoleon,  employed 
on  the  river  Raritan,  and  of  the  Railroad  Transportation  Line, 
of  the  canal  line  for  freight  of  merchandise,  and  of  the  steam 
towing  company,  which  report  was  read  so  hastily  that  it  was 
impossible  for  the  complainant  to  write  down,  or  to  retain  in  his 
recollection,  the  particulars  thereof;  but,  to  the  best  of  his  re- 
collection, the  aggregate  amount  of  the  expenditures  was  rising 
$4,000,000,  and  the  aggregate  amount  of  receipts  was  some 
$220,000  over  the  amount  of  expenditures. 

That  the  complainant  asked  permission  of  the  chairman  to 
have  the  sums  stated  in  the  report,  and  the  chairman  replied 
that  the  complainant  should  have  them  after  the  adoption  of 
said  report;  but  the  complainant  says  that  after  the  adoption  of 
the  report  he  was  not  able  to  procure  the  same,  either  from  the 
chairman,  or  the  secretary,  or  anyone  else ;  that  he  then  asked 
the  chairman  for  the  book  of  minutes,  that  he  wished  to  examine 
it,  and  the  chairman  replied  that  he  knew  nothing  about  it ;  that 
he  then  applied  to  the  secretary,  R.  Stockton,  for  the  book,  and  he 
replied  that  the  complainant  could  not  have  it,  that  the  gate  was 
shut;  and  while  the  complainant  was  talking  privately  with  the 
secretary,  J.  R.  Thomson  turned  to  him,  and  in  an  angry  man- 
ner told  him  not  to  let  the  complainant  question  him. 

That  said  Thomson  offered  a  resolution  to  the  meeting,  that 
the  said  company  should  go  into  liquidation.  To  this  resolution 
some  of  the  stockholders  objected,  and  M.  C.  Smith,  the  presi- 
dent, made  some  remarks,  and  said  that  the  difficulty  could  be 
easily  overcome — "  let  the  books  be  opened  and  all  the  stockhold- 
ers see  what  the  property  is  worth  " — and  moved  that  the  com- 
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pluinant  be  permitted  to  see  the  books.  This  resolution  was  sec- 
onded by  Mr.  Laurence  Fisher,  one  of  the  stockholders  present. 
Upon  this,  E.  A.Stevens  rose,  and  in  a  rude  and  offensive  man- 
ner said  that  Hager  and  his  man,  William  Halsted,  should  not 
•have  the  books  ;  that  while  the  resolution  to  go  into  liquidation 
was  under  consideration,  the  complainant  offered,  as  an  amend- 
ment to  it,  the  following  resolution,  viz.  :  "Resolved,  That  the 
books  be  opened  to  every  stockholder,  and  time  be  given  for 
examination."  This  resolution  the  chairman  refused  to  put  to 
the  meeting,  or  to  allow  any  vote  to  be  taken  on  it.  The  reso- 
lution offered  by  Thomson  was  then  carried,  Stevens,  Thomson, 
J.  Neilson,  A.  S.  Neilson,  R.  Stockton,  I.  Fisher,  William  Cook, 
M.C.Jenkins,  Ira  Bliss,  William  McKnightand  John  McKnight 
voting  for  it,  the  complainant  voting  against  it,  and  J.  Bishop, 
Miles  C.  Smith,  George  Richmond,  John  Hatfield,  Laurence 
Fisher  and  John  H.  Hoagland  not  voting. 

That  Mr.  Patterson  then  inquired  in  what  way  the  company 
would  go  on  and  wind  up  its  affairs,  as  the  Chancellor  had 
already  put  an  injunction  on  the  directors,  restraining  them 
from  disposing  of  the  property  of  the  company.  To  this  ques- 
tion J.  R.  Thomson  replied,  in  a  low  tone  of  voice,  that  the 
Chancellor  had  enjoined  E.  A.  Stevens  alone,  and  there  would 
be  no  difficulty  in  getting  rid  of  Stevens. 

That  soon  afterwards  Stevens  moved  that .  I.  Fisher,  A.  S. 
Neilson,  B.  Fish,  Wm,  McKnight  and  J.  McKnight  be  em- 
powered to  act  with  the  board  of  directors  in  the  sale  of  the 
property  of  the  company  ;  that  the  complainant  protested  and 
voted  against  this  resolution,  but  that  the  same  was  passed  by 
a  majority  of  the  stockholders  then  present,  though  the  com- 
plainant believes  and  charges  that  the  stockholders  who  voted 
for  it  were  a  minority  of  the  whole  number  of  the  stockholders 
of  the  company,  many  of  them  not  being  present,  and  some  of 
those  present  not  voting  on  the  resolution. 

That  on  all  the  questions  submitted  to  the  said  meeting,  the 
vote  was  taken  viva  voce,  each  stockholder  giving  one  vote. 

That  the  number  who  voted  for  the  resolution  to  go  into  liqui- 
dation, and  the  resolution  offered  by  Stevens,  was  not  more  than 
thirteen ;  that  the  whole  number  of  stockholders  does  not,  as 
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the  complainant  believes  and  charges,  exceed  thirty-three.  That 
of  this  number  twelve  were  absent,  and  six  of  those  present  did 
not  vote,  and  the  complainant  voted  against  said  resolutions. 

The  complainant  insists  that  the  whole  property  of  the  com- 
pany ought  not  to  be  sold  and  the  affairs  of  the  company  wound 
up,  and  the  franchises  of  the  stockholders  taken  from  them  with- 
out the  consent  of  at  least  a  majority  of  the  whole  number  of 
stockholders,  given  at  a  special  meeting  called  for  the  purpose, 
due  notice  of  the  object  of  the  meeting  being  previously  given  to 
all  the  stockholders. 

The  complainant  believes  and  charges  that  the  said  meeting 
of  stockholders  was  got  up  by  Stevens  and  Thomson,  for  the 
purpose  of  enabling  them  to  elude  the  injunction  against 
Stevens,  and  to  enable  them  to  dispose  of  the  property  before 
the  complainant  could  take  further  measures  to  restrain  them  ; 
and  that  the  resolutions  offered  by  Thomson  and  Stevens  were 
concerted  and  contrived  by  them  for  the  sole  purpose  of  enabling 
Stevens  to  dispose  of  the  property  of  the  company,  without  the 
consent  of  all  the  stockholders,  and  in  violation,  virtually,  if  not 
literally,  of  the  injunction  issued  in  this  cause;  and.  that  the 
stockholders  who  voted  for  the  said  resolutions  offered  by  said 
Thomson  and  Stevens,  were  either  directors,  or  agents,  or 
engineers  of  the  Camden  and  Amboy  Railroad  and  Tranporta- 
tion  Co.,  or  of  the  Delaware  and  Raritan  Canal  Co.,  or  in- 
terested in  the  same,  or  under  the  influence  of  the  said  Thomson 
and  Stevens.  » 

That  the  directors  of  the  company  are  not  authorized  to  dis- 
continue the  corporate  business,  and  distribute  the  capital  stock 
among  the  stockholders,  and  wind  up  the  concerns  of  the  com- 
pany, without  the  consent  of  the  legislature,  though  a  majority 
of  the  stockholders  should  consent  thereto.-  And  the  complainant 
insists,  that  the  duty  of  the  directors  extends  only  to  the  conduct- 
ing and  carrying  on  the  business  of  the  company,  and  not  to  the 
commission  of  any  act  which  shall  destroy  the  company,  or  the 
vested  rights  or  franchises  of  any  of  the  stockholders  ;  and  that 
any  act  on  the  part  of  the  directors  having  for  its  object  to  dis- 
pose of  all  the  property  of  the  company,  and  to  wind  up  its  con- 
cerns, or,  in  the  language  of  the  resolution  offered  by  said  Thorn- 
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son,  to  cause  it  to  go  into  liquidation,  is  a  breach  of  trust  on  the 
part  of  the  directors  who  voted  for  said  resolutions,  and  a  viola- 
tion of  their  duty  as  directors  of  the  company. 

That  since  he  gave  to  his  solicitor  and  counsel  instructions  for 
preparing  the  original  bill,  he  has  acertained,  from  information 
on  which  he  places  reliance,  and  therefore  charges  that  said 
Stevens,  without  the  consent  of  the  board  or  stockholders,  pur- 
chased with  the  funds  of  the  company,  nine  shares  of  the  stock  of 
said  Now  Brunswick  Co.,  for  the  sum  of  $10,361,  or  at  the  rate 
of  $1150  a  share  for  stock,  the  par  value  of  which  is  only  $250 
a  share. 

That  at  the  time  the  complainant  gave  instructions  for  prepar- 
ing the  original  bill,  he  was  under  the  impression  that  said 
Stevens  had  purchased  eight  shares  of  the  stock  of  James  Bishop, 
for  himself,  and  with  his  own  funds,  and  so  informed  his  solici- 
tor and  counsel ;  and  that  he  derived  that  impression  from  a  con- 
versation with  said  Stevens,  in  which  Stevens,  conversing  about 
the  purchase  of  said  stock  of  said  Bishop,  made  use  of  these 
words,  or  words  to  this  effect :  "  If  I  chooce  to  pay  more  for  the 
stock  than  it  is  worth,  it  is  no  business  of  yours."  That  the 
complainant  did  not,  until  the  original  bill  was  filed,  inform  his 
solicitor  and  counsel  that  said  stock  had  been  bought  by  said 
Stevens  with  the  money  of  the  company. 

That  the  purchase  of  said  stock  was  not  necessary  for  the  ob- 
jects of  the  corporation,  and  that  the  company  have  no  right  to 
purchase  or  hold  the  stock  of  the  company  in  any  manner  not 
expressly  authorized  by  the  act  of  incorporation  ;  and  the  com- 
plainant charges,  that  there  is  no  express  authority  given  in  said 
act  to  purchase,  hold  or  deal  in  stock  ;  and  that  the  purchase  of 
the  said  eight  shares  of  Bishop  by  said  Stevens,  with  the  funds 
of  the  company,  and  also  the  purchase  of.  one  share  of  the  stock 
of  the  company  of  Frederick  Richmond,  by  said  Stevens,  with 
the  money  of  the  company,  was  a  breach  of  trust  in  Stevens, 
and  a  violation  of  his  duty  as  a  director. 

That  the  complainant  has  learned,  since  the  filing  of  his  origi- 
nal bill,  that  the  person  to  whom  Stevens  sold  the  thirteen  bar- 
ges, mentioned  in  the  original  bill,  was  Morris  Buckman,  who, 
the  complainant  charges,  was  the  same  person  to  whom  said  Ste- 
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vens,  or  the  directors  of  the  company,  sold  ten  barges,  by  reso- 
lution of  December  30th,  1836,  more  fully  set  forth  in  the  origi- 
nal bill.  That  Stevens  well  knew,  at  the  time  he  sold  said  thir- 
teen barges,  that  Buckman  had  never  paid  for  the  first  ten  barges 
he  bought  of  the  company  in  1836,  and  that  the  company  had 
lost  upwards  of  $17,000  by  him,  and  to  which  amount,  and 
more,  he  was  still  indebted  to  the  company,  at  the  time  the  said 
last  sale  of  barges  was.  made.  That  if  the  last-mentioned  sale 
to  Buckman  was  a  bond  fide  sale,  it  was  made  at  a  price  much 
less  than  the  real  value  of  said  thirteen  barges,  it  being  only,  as 
complainant  has  been  informed,  for  about  $1400  apiece,  where- 
as he  charges  that  said  barges,  at  the  time  of  the  sale,  were 
worth  $2000  apiece. 

The  complainant  charges  that  said  sale  of  the  thirteen  barges, 
for  the  consideration  aforesaid,  and  while  the  said  ten  barges 
remained  unpaid  for,  was  a  breach  of  trust  in  Stevens,  and  a 
violation  of  his  duty  as  a  director. 

The  complainant  states  that  he  believes  that  said  I.  Fisher, 
A.  S.  Neilson,  B.  Fish,  Wm.  McKnight,  and  J.  McK night,  to- 
gether with  the  said  directors — J.  R.  Thompson,  J.  Neilson,  and 
E.  A.  Stevens — intend  to  proceed  to  dispose  of  all  the  property 
of  the  New  Brunswick  Co.,  and  will  do  so,  unless  restrained  by 
the  injunction  of  this  court. 

This  bill  makes  I.  Fisher,  A.  S.  Neilson,  B.  Fish,  Wm.  Mc- 
Knight, and  John  McKnight,  parties,  and  prays  that  they  and 
the  defendants  to  the  original  bill  may  answer  it,  and  that  it 
may  be  taken  as  and  for  a  supplement  to  his  original  bill ;  and 
that  the  complainant  may  have  the  benefit  of  his  original  suit 
and  proceedings  against  said  I.  Fisher,  A.  S.  Neilson,  B.  Fish, 
William  and  John  McKnight,  and  the  same  relief  against  them 
as  against  the  defendants  to  the  original  bill;  and  that  they  and 
J.  li.  Thomson  and  James  Neilson  may  be  enjoined  from  dis- 
posing of -any  of  the  property  of  the  company,  or  from  winding 
up  the  concerns  of  the  company,  or  from  causing  the  same  to  go 
into  liquidation,  without  the  consent  of  all  the  stockholders,  and 
for  further  relief. 

The  injunction  prayed  by  this  supplemental  bill,  was  granted 
on  the  9th  of  April,  1847. 
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On  the  17th  April,  18  J  7,  the  motion  for  the  appointment  of 
a  receiver  was  made. 

The  answer  of  the  defendants  was  put  in  on  that  day,  and 
was  read  in  opposition  to  the  application. 

The  answer  adverts  to  the  act  of  incorporation,  and  says  that, 
by  the  llth  section  of  the  act,  it  is  enacted  that,  at  the  first  meet- 
ing of  the  directors,  they  shall  choose  a  president  from  among 
themselves,  to  serve  for  one  year  thereafter,  and  until  his  suc- 
cessor is  duly  chosen  ;  the  president  and  directors  shall  meet  at 
such  times  and  places  as  they,  from  time  to  time,  may  agree  on, 
for  transacting  their  business ;  three  directors  shall  constitute  a 
quorum,  and  if  the  president  be  absent,  they  may  choose  one 
pro  tempore.  That  by  the  8th  section,  it  is  enacted  that  a  gen- 
eral meeting  of  the  stockholders  shall  be  held  on  the  first  Monday 
in  May,  in  New  Brunswick,  in  each  and  every  year,  at  such  place 
as  the  company,  or,  in  default  thereof,  the  president,  shall 
appoint,  whereof  three  weeks'  notice  shall  be  given  in  the  news- 
papers printed  in  New  Brunswick;  and  the  stockholders,  between 
the  hours  of  10  and  3  of  that  day,  shall,  in  person  or  by  proxy, 
elect,  by  ballot,  four  directors,  being  stockholders,  to  serve  for 
one  year  next  after  their  election,  and  until  their  successors  are 
chosen  ;  and  in  case  of  the  neglect  or  omission  of  the  stockhold- 
ers duly  to  elect  directors  at  an  annual  election,  the  corporation 
shall  not  be  thereby  dissolved,  and  the  old  directors  shall  hold 
over,  and  continue  in  office  until  a  new  election  shall  be  held, 
either  at  a  special  election  or  an  ensuing  regular  annual  election, 
and  a  special  election  may,  at  any  time,  be  held  in  such  manner 
and  form,  and  upon  such  notice  as  the  by-laws  of  the  company 
may,  for  that  purpose,  prescribe. 

That  at  the  time  of  and  before  the  passage  of  the  act  of 
incorporation,  the  said  Bishop,  Richmond,  Dunham,  Fisher,  and 
Smith — named  in  the  act — and  the  complainant  and  Laurence 
Fisher,  had  associated  for  the  purposes  in  the  act  mentioned,  and 
had  procured  the  passage  of  the  first  act,  and  that  the  defend- 
ant E.  A.  Stevens  and  others  were  then,  and  had  theretofore 
been  interested  in  a  line  of  steamboats  which  plied  between  New 
Brunswick  and  New  York,  for  transporting  passengers  and 
freight,  called  and  known  as  "  The  Union  Line/'  and  that  im- 
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mediately  after  the  passage  of  said  act,  viz.,  on  the  24th  of  Jan- 
uary, 1831,  and  before  the  books  were  opened  for  subscription 
for  the  stock,  the  associates  above  named,  the  complainant  Hager 
being  one  of  them,  and  being  present,  acting  therein,  appointed 
a  committee  to  confer  with  the  defendant  Stevens  and  the  per- 
sons interested  with  him  in  the  Union  Line,  for  the  purpose  of 
inducing  the  proprietors  of  the  Union  Line  to  unite  with  the  said 
associates,  and  contribute  to  the  capital  stock,  and  bring  to  the 
aid  of  the  said  incorporation,  for  the  creation  and  enlargement 
of  its  business  and  patronage,  the  good  will  and  business  of  the 
Union  Line,  the  capital  and  influence  of  the  proprietors  thereof, 
for  the  profit  and  advantage  of  the  said  associates;  and  there- 
after the  books  were  opened  and  stock  subscribed,  and  the  in- 
stallments paid,  as  stated  in  the  bill.  And,  thereupon,  the  stock- 
holders purchased,  with  the  funds  of  the  company,  the  steamboat 
Napoleon  and  sloop  James  Ben  net,  and  commenced  the  business 
of  transportation  between  New  Brunswick  and  New  York ;  and 
thereafter,  on  the  16th  of  May  then  next,  the  first  election  of 
directors  \?as  duly  held. 

And  the  defendants  Stevens  and  Neilson,  of  their  own  knowl- 
edge, and  Thomson  on  information  believes  it  to  be  true,  say, 
that  the  said  associates  appointed  the  said  committee,  and  the 
said  subscribers  severally  subscribed  for  stock,  in  the  hope  that 
they  should  be  able  to  induce  the  proprietors  of  the  Union  Line 
to  unite  with  them  j  and  for  that  purpose  they  did,  from  time  to 
time,  between  January  24th  and  May  16th,  1831,  entirely  with- 
out any  application  or  proposal  to  them  by  said  Neilson,  Stevens, 
or  any  other  person,  to  the  knowledge  of  these  defendants,  or 
either  of  them,  apply  to  said  proprietors  of  the  Union  Line, 
through  said  Stevens  and  Neilson,  not  only  by  the  said  commit- 
tee, but  also  by  others  of  said  stockholders,  and  by  the  complain- 
ant, to  induce  the  proprietors  of  the  Union  Line  to  unite  with 
them  as  aforesaid  ;  and  on  such  application,  and  not  on  any  ap- 
plication or  endeavor  made  by  said  Neilson  or  Stevens,  or  any- 
other  person,  to  obtain  the  control  of  said  company,  so  far  as- 
these  defendants  have  any  knowledge,  information,  or  belief,  a 
negotiation  ensued,  which  resulted  in  the  purchase  from  the  sub- 
scribers, by  said  Stevens,  for  himself  and  others  interested  with. 

VOL.  ii.  2  o 
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him  in  the  Union  Line,  of  104  shares  of  the  stock,  and  by  said 
.Neilson  of  12  shares  of  the  stock  ;  and  the  said  subscribers, 
thereupon,  and  before  the  16th  of  May  aforesaid,  respectively 
transferred  to  said  Stevens,  Neilson,  and  others,  the  stock  so 
purchased,  among  whom  was  the  said  George  Abbe,  who,  as  a 
member  of  the  firm  of  Hill,  Fish  &  Abbe,  had  theretofore  been 
employed  as  the  agents  of  the  said  Union  Line,  upon  commis- 
sion, and  were  interested  therein,  the  complainant  Hager  volun- 
tarily selling  and  transferring,  for  that  purpose,  22  of  the  shares 
subscribed  for  by  him. 

And  the  defendants  answering  as  aforesaid  say,  that  neither 
Stevens,  nor  any  other  person,  to  the  knowledge  or  belief  of 
these  defendants,  made  use  of  any  threats  or  gave  any  intima- 
tion that  he  would  put  down  the  fare  on  the  steamboats,  if  the 
stockholders  did  not  accede  to  his  request,  or  any  other  request, 
so  low  that  the  company  could  not  compete,  &c.,  or  did,  or  said, 
or  intimated  anything  of  that  purport  to  induce  him  to  sell  them 
the  said  stock  j  and  they  deny,  in  manner  aforesaid,  that  the 
company  or  the  stockholders  were  compelled,  for  fear  of  being 
broken  down,  to  accede  to  any  demand  of  said  Stevens,  or  to  let 
him  have  the  control  of  said  company. 

The  defendants  answering  as  aforesaid,  say  that,  until  May 
16th,  1831,  there  were  no  directors  in  any  manner  chosen  or 
appointed ;  and  that  on  that  day,  the  complainant  being  present 
and  acting  therein,  Miles  C.  Smith,  George  Abbe,  Edwin  A. 
Stevens,  Isaac  Fisher,  and'  James  Neilson  were  unanimously 
chosen  the  first  directors,  and  at  a  meeting  of  the  directors,  held 
the  same  day,  Miles  C.  Smith  was  chosen  president,  and  Abra- 
iham  S.  Neilson  appointed  treasurer,  and  John  D.  Hager,  the 
.complainant,  appointed  secretary  of  the  company  for  the  ensuing 
year. 

The  defendants  answering  as  aforesaid  say,  that  the  persons 
then  in  charge  of  the  business  of  receiving  and  delivering  freight 
and  collecting  the  earnings,  and  the  officers  of  the  steamboats 
and  the  other  vessels  of  the  company,  were  continued  by  the  direct- 
ors in  the  performance  of  their  duties,  under  the  frequent  per- 
sonal superintendence  of  the  president  and  directors,  or  some  of 
them  ;  and  that,  though  there  were  frequent  conferences  between 
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the  president  and  directors  in  relation  to  the  management  of  the 
business,  no  formal  meeting  was  necessary,  or  was  held,  until 
October  29th  cf  that  year,  when  the  accounts  and  business  for 
the  six  months  then  past  were  subjected  to  examination,  and  a 
dividend  declared,  as  is  alleged  in  the  bill,  out  of  the  earnings 
of  the  company  ;  and  thereafter,  on  the  16th  of  June.  1832,  a 
further  dividend  of  $15  on  a  share  was  declared  and  paid  to  the 
stockholders  ;  and  afterwards,  on  the  15th  of  February,  1833,  as 
is  alleged  in  the  bill,  a  dividend  of  $55  on  a  share  was  declared 
and  paid. 

The  defendants,  answering  as  aforesaid,  say  that  until  May, 
1834,  $125  only  on  each  share  of  stock  had  been  paid,  making 
$25,000  of  capital,  wherewith  the  business  of  the  company  had 
been  carried  on,  and  that,  in  the  expectation  of  an  increase  of 
business,  and  the  necessity  which  at  or  about  that  time  arose  for 
increasing  the  facilities  for  transporting  it,  it  was  deemed  desira- 
ble by  the  stockholders  and  directors  that  a  further  sum  should 
be  paid  in  on  their  stock,  to  increase  the  capital  of  the  company  ; 
that  an  opportunity  was  also  presented  to  unite  the  business  of 
another  transportation  line,  doing  a  similar  business,  under  the 
name  of  the  Union  Transportation  Line,  between  New  York 
and  Philadelphia,  with  the  business  of  said  company,  which  said 
line  had  been  superintended  in  New  York  and  Philadelphia  by 
the  firm  of  Hill,  Fish  &  Abbe,  composed  of  David  S.  Hill,  Ben- 
jamin Fish  and  George  Abbe  ;  and  thereupon,  and  with  the  de- 
sign of  effecting  such  union,  and  increasing  the  capital  without 
requiring  the  then  stockholders  to  contribute  any  more  money  to 
the  capital  stock,  a  meeting  of  the  stockholders  of  the  company 
was  regularly  convened  on  t.he  17th  of  May,  1834,  and  a  propo- 
sition was  made  and  agreed  to,  which  is  set  forth  in  the  bill. 

The  defendants  admit  that,  in  pursuance  of  that  proposition 
and  agreement,  the  said  E.  A.  Stevens,  at  a  meeting  of  the  said 
stockholders,  on  the  fifth  of  December  thereafter,  (1834,)  made 
the  report  set  forth  in  the  bill,  and  that  the  recommendation 
therein  contained  was  signed  ;  and  they  say  that  the  same  was 
complied  with  by  the  several  stockholders,  by  the  transfer  of 
the  said  100  shares  of  the  stock  therein  referred  to ;  and  there- 
upon, and  therefor,  the  sum  of  $25,000  was  paid  in  on  the  stock 
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of  the  company,  as  and  for  an  installment  of  $125  on  each  share, 
by  the  said  Hill,  Fish  &  Abbe,  and  others,  the  purchasers 
thereof;  and  thereby  the  capital  wherewith  to  carry  on  the  busi- 
ness of  the  company  was  increased  to  $50,000. 

The  defendants,  answering  in  manner  aforesaid,  say  that  the 
said  line  called  the  Union  Transportation  Line  was  theretofore 
conducted  by  said  Hill,  Fish  &  Abbe,  %nd  others,  from  New  York 
to  South  Amboy,  and  thence  across  the  state,  over  the  Camden 
and  Amboy  Railroad,  and  thence  to  Philadelphia  on  the  Dela- 
ware river,  in  such  wise  that  the  Camden  and  Amboy  Railroad 
Co.  participated  in  the  advantages  thereof;  that  there  was  not 
then,  and  had  not  been  since  the  spring  of  1831,  any  such  line 
as  the  Union  Line  in  existence,  under  the  control  or  direction  of 
said  Stevens,  or  otherwise,  the  same  having  ceased  to  exist,  and 
the  stockholders  therein  united  with  the  New  Brunswick  Co.  in 
the  spring  of  1831  as  before  stated  ;  that  it  was  the  design  and 
object  of  the  above-mentioned  sale  of  the  said  100  shares  of 
stock  to  increase  the  business,  patronage  and  influence  of  the 
said  company,  and  bring  in  the  business  of  the  said  Union  Trans- 
portation Line;  and  that  it  was  for  that  purpose  that  the  com- 
plainant and  the  other  stockholders  making  that  sale,  sold  and 
transferred  their  said  stock  to  the  said  persons  above  named  ; 
and  that  there  was  no  exclusion,  actual  or  designed,  by  Stevens, 
in  regard  thereto,  of  any  person,  for  any  purpose,  or  for  conceal- 
ing the  business  of  the  company,  or  any  information  of  said  busi- 
ness from  any  person  interested  therein,  or  who  was  entitled  to 
know  anything  in  regard  thereto;  that  they  believe  and  admit 
that  the  persons  named  in  that  behalf  in  the  bill  became  pur- 
chasers and  received  transfers  of  some  part  of  said  100  shares  of 
stock,  and,  with  the  exception  of  the  said  Philip  Kipp  and  such 
persons  as  are  therein  alleged  to  be  connected  with  the  Union 
Line,  they  were  severally  connected  with  the  lines  and  companies 
in  the  bill  in  that  behalf  stated  ;  but  as  to  the  said  persons  above 
excepted,  these  defendants  deny  the  allegation  in  that  behalf 
made  in  the  bill. 

The  defendants,  in  regard  to  such  of  the  statements  of  the  bill 
regarding  the  said  100  shares  of  stock,  or  in  regard  to  any  other 
of  the  transactions  of  the  company,  or  the  management  of  its 
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aifciirs,  as  import  or  intend  that  said  Stevens  acted  according  to 
his  own  will  and  pleasure,  or  otherwise  in  any  manner.independ- 
tnt  of  the  stockholders  or  board  of  directors,  and  without  their 
authority,  direction  or  approval,  say  that  the  bill  is  false  and 
untrue.  But  that  on  the  contrary,  so  far  as  he  had  any  agency 
in  the  sale  of  said  stock^  he  acted  by  the  express  authority  and 
with  the  full  knowle  Ige,  acquiescence  and  approbation  of  the 
stockholders,  including  the  complainant;  and  that  all  his  agency 
for  the  company,  and  his  superintendence  and  assistance  in  the 
conduct  of  its  business  has  been  at  all  times  by  the  authority  of 
the  directors  and  with  their  sanction  and  approbation. 

The  defendants  admit  that  at  a  meeting  of  the  directors  of 
the  Camden  and  Amboy  Railroad  Co.,  held  at  Bordentown,  Oct. 
13th,  183i,  (and  not  on  the  20th,  as  stated  in  the'bill,)  the  resolu- 
tion in  that  behalf  stated  in  the  bill  was  passed  ;  and  though 
they  have  no  recollection  of  the  precise  day  on  which  notice  of 
said  resolution  was  communicated  to  the  directors  of  the  New 
Brunswick  Co.,  it  may  be  true,  though  at  this  remote  day  they 
cannot  either  admit  or  deny  that  the  said  resolution  was  not 
communicated  until  March  3d,  1835,  the  day  in  that  behalf  stated 
in  the  bill ;  nor  can  they  now  state  what  reasons  induced  the  di- 
rectors of  the  Camden  and  Amboy  Railroad  Co.  to  withhold  the 
same;  but  they  admit  that  the  same  was  communicated  to  the 
defendant,  E.  A.  Stevens,  by  this  defendant,  Jas.  Neilson,  and  by 
paid  Stevens  laid  before  the  said  board  of  directors  of  the  New 
Brunswick  Co.,  and  entered  on  the  minutes  of  their  proceedings 
by  J.  D.  Hager  as  secretary,  as  was  his  duty  to  do.  Whether 
this  defendant,  Stevens,  or  any  others  of  the  directors,  requested 
the  said  secretary  to  make  such  entry,  the  defendants  are  wholly 
unable  to  state. 

They  admit  that  at  a  meeting  of  the  directors  on  the  25th  of 
August,  1835,  the  resolution  appointing  Henry  R.  Swan  agent, 
was  passed,  and  they  say  that  Hager  was  present  and  recorded 
said  resolution.  They  admit  that  on  the  16th  of  January,  1836, 
at  a  meeting  of  the  board  of  directors,  at  which  meeting  Hager 
was  present,  as  well  as  the  directors  in  that  behalf  named  in  the 
bill,  the  proceedings  were  read  and  the  entries  made  in  the  book 
•of  minutes  by  the  complainant,  as  is  alleged  in  the  bill ;  and  they 
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admit  that  the  said  sum  of  $9706.46,  in  the  said  account  men- 
tioned, was  received  through  the  said  Swan,  and  in  whole 
or  in  part  received  by  him  from  the  firm  of  Hill,  Fish  & 
Abbe,  for  the  freight  received  for  goods  transported  from  New 
York  to  Philadelphia  for  the  year  1835,  which  were  in  whole  or 
in  part,  transported  across  New  Jersey  on  the  Camden  and  Arn- 
boy  Railroad  ;  whether  the  whole  of  said  sum  was  received  from 
said  firm,  or  whether  the  whole  thereof  was  received  for  goods 
which  passed  over  said  road,  these  defendants  are  ignorant  and 
cannot  set  forth  ;  but  according  to  their  best  recollection,  it  em- 
braced also  canal  and  steamboat  transportation ;  but  they  say 
that  said  sum  was  not  received,  nor  any  part  of  it,  so  far  as  they 
have  any  information  and  as  they  believe,  for  transportation  by 
railroad  exclusively,  separate  or  distinct  from  steamboat  trans- 
portation. 

They  say  it  is  not  true,  as  stated  in  the  bill,  that  there  is  no 
agreement  with  the  firm  of  Hill,  Fish  &  Abbe  entered  on  the 
minutes  of  the  board  of  directors,  under  the  date  of  December 
29th,  1834;  but  that  at  a  meeting  of  the  board  .on  that  day,  at 
which  the  complainant  was  present  and  recorded  the  proceed  ings, 
a  resolution  was  passed,  which  was  communicated  to  Hill,  Fish 
&  Abbe,  and  assented  to  by  them,  and  so  became  an  agreement 
with  them  in  the  words  following  :  "Resolved,  That  the  directors 
of  the  New  Jersey  Steamboat  and  Canal  Transportation  Co. 
offer  Messrs.  Hill,  Fish  &  Abbe  one-eighth  of  the  net  proceeds 
of  the  transportation  business,  to  conduct  said  business  on  account 
of  said  company  on  and  after  January  1st,  1835  ;  "  which  resolu- 
tion was  duly  entered  by  the  complainant  on  the  book  of  minutes 
of  the  proceedings  of  the  stockholders  and  directors  of  the  com- 
pany. 

The  defendants  admit  and  say  that  at  a  meeting  of  the  board  of 
directors  on  the  said  4th  of  May,  1836,  at  which  the  complain- 
ant was  present  recording  the  proceedings,  the  two  resolutions  in 
that  behalf  stated  in  the  bill  were  passed,  and  were  entered  by 
the  complainant  in  the  aforesaid  book  of  minutes;  and  they  ad- 
mit and  say  that  prior  to  the  said  May  4th,  1836,  Hill,  Fish  & 
Abbe  had  received  a  share  of  the  receipts  for  the  transportation 
of  merchandise  only,  between  New  York  and  Philadelphia,  partly 
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iu  the  boats  of  said  company,  and  partly  across  New  Jersey  over 
the  said  railroad,  and  partly  through  the  Delaware  and  Ilaritan 
Canal,  and  conducted  the  said  business  under  the  aforesaid  reso- 
lution of  December  29th,  1834;  and  the  resolutions  last  above 
nlentioned  were  passed  and  intended  to  reduce  the  allowance  to 
the  said  firm  of  Hill,  Fish  &  Abbf1,  and  increase  the  actual  in- 
come of  the  company  for  the  benefit  of  the  stockholders.  They 
do  not  deny  that  the  board  of  directors  recognized  and  assented 
to  the  said  resolution  of  the  Camden  and  Amboy  Railroad  Co., 
and  they  admit  that  Neilson  and  Stevens  were  present  at  the 
board  and  voted  for  the  said  resolution. 

They  say  that  the  said  arrangement  with  the  Camden  and 
Amboy  Railroad  Co.  was  only  auxiliary  to  the  main  business  of 
the  New  Brunswick  Co.,  and  was  intended  to  facilitate,  and  did 
greatly  facilitate,  the  transportation  of  a  portion  of  the  goods 
entrusted  to  the  said  company,  across  New  Jersey,  when  an  ex- 
peditious carriage  and  an  early  delivery  was  desired,  while  the 
water  carriage  was  still  conducted  on  their  own  boats,  through 
the  said  canal, and  the  said  arrangement  was,  in  fact,  advantageous 
to  the  company,  and  yielded  them  an  increased  income,  and  the 
same  and  the  business  so  done  as  aforesaid  was  at  all  times  well 
known  to  the  complainant,  who  was  in  the  actual  employment 
of  the  company,  on  board  of  one  of  their  steamboats,  and  was 
acquiesced  in  by  him,  and  was  well  known  and  fully  acquiesced 
in  by  all  the  other  stockholders,  without  a  word  or  intimation  of 
any  objection  thereto  from  any  person,  (so  far  as  these  defendants 
have  ever  known  or  heard,)  so  long  as  such  business  was  con- 
tinued, and  until  a  few  days  before  the  filing  of  the  complain- 
ant's bill. 

And  they  say  that  the  company  did  not  pay  out,  for  the  pur- 
poses of  the  business  done  under  the  said  arrangement,  so  much 
as  the  amount  of  the  receipts  thereof;  but  that  a  balance  of  net 
profits  accrued  to  the  company  therefrom,  from  year  to  year, 
which  was  divided  to  and  received  by  the  stockholders,  or  applied 
to  the  purchase  of  boats  and  other  property  of  the  company,  and 
a  portion  thereof  was  reserved  as  a  fund  to  provide  for  the  large 
risks  incident  to  the  business  in  which  they  were  engaged  ;  and 
that  all  the  moneys  received  by  the  said  Fish  &  Abbe,  or  by  Hill, 
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Fish  &  Abbe,  for  their  services  in  conducting  the  business,  were 
parcel  of  the  receipts  and  profits  accruing  from  the  same  busi- 
ness. And  the  defendants  submit  that  the  arrangement  afore- 
said, and  the  business  done  as  aforesaid,  under  it,  as  auxiliaries 
to  the  main  business  of  the  company,  which  was  done  and  con- 
tinued by  steamboats,  barges  and  other  vessels,  from  the  cities 
of  New  York  and  Philadelphia,  on  the  waters  of  the  Delaware 
and  Raritan,  and  the  Kills  and  bay  leading  to  New  York,  and 
through  the  Delaware  and  Raritan  canal,  were  not  unauthorized 
by  the  charter  of  the  company  ;  and  that  neither  Stevens,  nor 
Neilsou,  nor  any  of  the  officers  or  directors  of  the  company  com- 
mitted any  breach  of  trust  or  violation  of  their  duty  as  directors 
or  otherwise  in  regard  thereto.  And  they  say  that  if,  by  any 
means,  such  arrangement  and  the  business  done  under  it,  so  far 
as  it  embraced  the  use  of  the  said  railroad  for  any  part  of  their 
said  transportation,  would  be  deemed  to  exceed  the  powers  con- 
ferred by  the  act  of  incorporation,  (which  they  do  not  believe  or 
admit,)  the  same  was,  in  fact,  terminated  in  the  spring  of  1846, 
and  until  then,  was  continued  with  the  full  knowledge,  acquies- 
cence and  approbation  of  the  complainant  and  all  other  stock- 
holders of  the  company,  and  yielded  an  actual  profit  and  income 
which,  though  the  same  was  small  in  amount  towards  the  termi- 
nation of  said  business,  was  actually  divided  to  and  received  by 
the  complainant  and  the  said  other  stockholders;  and  they  sub- 
mit, that  it  is  neither  just,  equitable  nor  competent  for  the  com- 
plainant to  allege  the  said  arrangement  and  the  business  done  as 
aforesaid,  against  the  directors  or  any  of  them,  after  acquiescing 
and  personally  aiding  therein,  and  receiving  the  profits  thereof 
for  ten  years. 

The  defendants,  in  manner  aforesaid,  say  that  the  said  ar- 
rangements were  made  and  business  done  in  good  faith,  so  far  as 
they  acted  therein  or  consented  thereto,  and,  as  they  believed, 
on  the  part  of  all  the  said  directors,  and  with  the  only  design  to 
promote  the  interests  of  said  transportation  company  and  the 
stockholders  therein  ;  and  that  the  business  of  the  Union  Trans- 
portation Line  was  well  known  to  the  complainant  and  the  other 
stockholders  who  contributed  and  made  up  the  said  100  shares 
of  stock  sold  as  aforesaid,  at  the  time  of  such  sale. 
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They  admit  that  when  the  said  resolutions  of  the  Camden  and 
Am  boy  Railroad  Co.  were  passed,  Stevens  was  a  director  and 
active  superintendent  of  the  affairs  of  that  company,  and  that 
James  Neilson  was  a  director  and  treasurer  of  the  Delaware  and 
Raritan  Canal  Co.,  and  a  stockholder  therein,  and  that  the  stock 
of  the  last-named  two  companies  had  been  consolidated,  as  in 
bill  alleged. 

They  deny  that,  after  the  said  transfer  of  the  100  shares  to 
Hill,  Fish,  and  Abbe  and  others,  (which  was  done  through  said 
Stevens  as  attorney,  as  above  stated,)  Stevens  either  had,  or 
claimed  to  have,  or  assumed  the  control  of  the  company,  or  was, 
by  the  means  in  the  bill  stated,  or  any  other  means,  enabled  to 
elect  such  directors  as  he  thought  proper,  ur  that  he  did  then, 
or  has  at  any  time  since,  controlled  or  continued  to  control  the 
action  of  the  company  to  suit  his  own  views  and  purposes,  but, 
in  denial  of  the  statements  in  that  behalf  made  in  the  bill,  say 
that,  at  and  before  such  sale  and  transfer,  E.  A.  Stevens  and  his 
brother,  Robert  L.,  under  the  firm  and  name  of  R.  L.  &  E.  A. 
Stevens,  held  and  owned  one  full  half  of  the  stock,  and,  for  a 
time  previously,  a  majority  of  the  stock,  and,  by  the  said  sale 
and  transfer,  their  stock  was  reduced  to  50  shares;  that  his 
brother,  J.  C.  Stevens,  never  owned  more  than  four  shares ;  that 
the  directors  have  been  chosen  by  the  stockholders,  without  any 
direct  or  indirect  control  of  said  Stevens,  and  that,  in  the  only 
instances  in  which  the  annual  election  was  not  held,  the  meeting 
of  the  stockholders  therefor  had  been  duly  convened  by  notice, 
according  to  the  provisions  of  the  act  of  incorporation,  and  that 
the  stockholders — the  complainant  being  present,  and  acting — 
voluntarily  adjourned,  without  making  the  election — E.  A.  Ste- 
vens being  absent,  and  in  no  wise  interfering  therewith,  directing 
or  controlling  the  same. 

They  deny  that  E.  A.  Stevens,  after  he  and  his  associates 
were  appointed  directors,  took  the  said  business  from  the  Union 
Transportation  Line,  above  referred  to,  and  gave  it  to  the  said 
company,  or  appointed  the  said  Fish  and  Abbe  agents,  or  caused 
them  to  be  appointed,  as  in  the  bill  is  stated,  but  they  admit 
and  state,  that  the  business  of  the  said  line  was  secured  to  the 
company  in  the  manner  before  stated,  and  that  the  arrangements 
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therefor  were  known  to  the  stockholders,  they  selling  and  trans- 
ferring a  portion  of  their  stock,  as  aforesaid,  and  more  fully 
accomplished  by  the  action  of  the  board  of  directors,  of  whom 
E.  A.  Stevens  was  one,  and  that  said  E.  A.  Stevens  had  no  con- 
trol or  agency  therein,  except  such  authority  and  direction  as 
was  given  to  him  by  the  stockholders  and  directors,  and  in  entire 
subordination  to  them,  and  that,  in  fact,  there  was  no  change 
made  in  the  directors  from  the  first  election  of  directors,  in  1831, 
to  the. year  1838,  but  the  directors  were  selected  by  the  stock- 
holders— Hager  being  present  at  every  election,  except  that  of 
1831 — by  unanimous  vote,  as  they  believe. 

They  admit  that,  on  the  30th  of  December,  1836,  at  a  meet- 
ing of  the  directors,  the  resolutions  were  passed  which  are  in 
the  bill  set  forth,  in  relation  to  the  sale  of  the  barges  to  Buck- 
man,  and  other  matters  in  said  resolutions  specified,  as  stated  in 
the  bill,  at  which  meeting  Hager  was  present,  and  recorded  the 
proceedings. 

They  admit  and  say,  that  on  the  1st  of  February,  1837 — not 
1st  of  January  in  that  year,  as  stated  in  the  bill — an  arrange- 
ment \vas  made  by  the  directors,  and  consummated  by  their  agenr, 
H.  R.  Swan — and  not  made  by  E.  A.  Stevens,  in  any  manner 
independent  of  the  board  of  directors,  or  acting  otherwise  than 
as  one  of  the  board,  or  by  their  authority — with  Miller  & 
Bancker,  of  New  York,  and  C.'F.  King  &  Co.,  of  Philadelphia, 
who  were,  heretofore,  associated  under  the  assumed  name  of  "The 
Merchants'  Line,"  for  the  purpose  of,  and  engaged  in  the  busi- 
ness of  transposing  merchandise  between  those  cities,  the 
nature  and  particulars  of  which  fully  appear  by  the  resolutions 
which  are  entered  in  the  book  of  minutes  of  the  said  company, 
dated  February  1st,  1837,  which  are  set  forth  in  the  bill,  all  of 
which  were  assented  to  by  the  board  of  directors,  as  was  then 
well  known  to  the  complainant,  by  whom  the  same  were  recorded 
in  said  book  of  minutes. 

They  say  they  admit  that  a  meeting  of  the  board  was  held  at 
Spotswood,  on  the  23d  of  January,  1838,  and  say  that  E.  A. 
Stevens,  J.  Neilson,  I.  Fisher,  and  Smith,  the  president,  and  the 
complainant,  then  secretary,  were  present,  and  that  the  accounts 
of  the  treasurer  were  examined,  and  were,  as  the  board  were 
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then  fully  satisfied,  and  as  the  defendants  now  fully  believe, 
found  correct  in  every  respect ;  and  thereupon  it  was  resolved, 
that  the  receipts  and  expenditures  be  entered  in  the  book  of 
minutes  of  the  secretary,  and  the  same  were  entered  by  the  com- 
plainant, in  the  manner  stated  in  the  bill ;  and  the  resolution 
declaring  a  dividend  of  $40  a  share,  payable  February  1st,  1838, 
(and  not  1835,)  was  thereupon  passed  by  the  said  board  ;  and  a 
committee  was  also  thereupon  appointed  to  examine  the  books 
of  the  company,  which  contained  the  accounts  of  all  their  deal- 
ings, and  the  accounts  of  their  agents,  and  report  thereon.  And 
the  defendant  Stevens,  of  his  own  knowledge,  Neilson,  upon  the 
best  of  his  recollection,  and  Thomson,  upon  information  he  be- 
lieves to  be  true,  deny  that  Stevens  had  any  agency  whatever  in 
preparing,  procuring  or  delivering  the  said  alleged  statement  to 
the  said  board  of  directors,  or  to  the  said  secretary,  or  had  any 
other  agency  in  relation  thereto,  otherwise  than  by  examining 
the  said  accounts  with  the  said  other  directors,  and  as  a  director 
uniting  in  said  resolution. 

And  they  say  that  the  complainant,  during  said  years  1836 
and  1837,  was  in  the  employment  of  the  company,  on  board  the 
Napoleon,  and  the  receiving  and  collecting  clerk,  and  that  the 
earnings  of  the  said  boat  were  collected  by  him,  and  paid  over 
(so  far  as  he  has  ever  accounted  for  and  paid  over  the  same,)  to 
the  treasurer  of  the  company,  and  the  receipts  of  the  treasurer 
taken  by  him  therefor ;  and  that  the  said  earnings  were  entered 
in  a  book  kept  by  complainant,  in  which  the  amount  thereof  at 
all  times  appeared,  which  book  remained  in  the  possession  of 
the  complainant,  and  these  defendants  believe  still  remains  in 
his  possession  ;  and  that  the  complainant,  when  he  entered  the 
said  alleged  statement,  well  knew  the  actual  amount  of  the  earn- 
ings of  the  said  boat  during  the  said  two  years. 

They  say  that,  at  the  said  meeting,  the  said  amounts  which  are 
entered  in  the  minutes,  were  not  taken  from  any  statement  pre- 
pared or  furnished  to  the  said  board,  or  the  secretary,  but  that 
the  books  and  accounts  of  the  treasurer  were  produced  to  the  di- 
rectors, the  complainant  being  present,  and  were  audited  and 
examined  by  the  said  board,  and  the  result  of  such  examination 
was  taken  down,  to  be  entered  in  said  book  of  minutes  by  the 
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said  secretary  ;  and  that  the  actual  amount  of  the  receipts  of  the 
said  treasurer  for  1837  was  $40,808.37,  and  the  actual  amount 
of  disbursements  for  the  said  year  1837  was  $27,562.10,  being 
the  precise  amounts  entered  in  the  said  minutes,  and  the  same 
did  not  include  the  receipts  or  disbursements  of  1836,  the  ac- 
counts of  which  last-named  year  had  been  stated,  and  a  dividend 
therefrom  had  been  declared,  at  a  meeting  of  the  directors  in 
December  of  the  last-named  year,  the  minutes  whereof  are 
entered  in  the  said  book,  and  signed  by  the  complainant. 

They  say  the  complainant  well  knew  that  the  aforesaid  amounts 
were  the  true  amounts  ascertained  by  the  aforesaid  examination 
of  the  books  of  the  treasurer,  but  that  he  erroneously  entered 
the  same,  in  his  said  book  of  minutes,  as  the  earnings  and  dis- 
bursements of  the  Napoleon  for  the  years  1836  and  1837,  in- 
stead of  entering  the  same  as  the  receipts  and  disbursements  of 
the  treasurer,  appearing  on  his  said  books,  for  the  year  1837  alone, 
as  the  same  truly  were,  and  as  they  ought  to  have  been  entered  ; 
and  they  say  that  all  the  net  earnings  of  the  Napoleon  have,  in 
fact,  been  divided  to  and  received  by  the  stockholders. 

They  admit  that  the  persons  in  that  behalf  in  the  bill  men- 
tioned were  regularly  elected  directors  on  the  7th  of  May,  1838  ; 
and  that  Ira  Bliss  then  was  and  still  is  the  agent  of  the  Camden 
and  Amboy  Railroad  Co. ;  and  they  say  that  said  Bliss  was  then 
a  man  of  mature  years,  of  experience  in  the  business  of  trans- 
portation, and  of  high  integrity,  and  in  all  respects  a  suitable 
person  for  a  director. 

And  they  not  only  deny  that  there  has  never  been  any  election 
of  directors  by  the  stockholders  since  the  day  last  mentioned, 
but  say  that  a  meeting  of  the  said  stockholders  has  been  held  on 
the  first  Monday  of  May  in  every  year  since,  and  that  at  each 
of  said  meetings  five  directors  have  been  chosan  by  the  said 
stockholders  for  the  year  then  next  ensuing. 

They  admit  and  say,  on  the  best  of  their  information,  and  as 
they  severally  believe,  that  the  "other  persons"  alluded  to  in  the 
report  submitted  to  the  stockholders  by  E.  A.  Stevens,  at  their 
meeting  on  the  5th  of  December,  1834,  in  the  bill  mentioned, 
were  the  several  persons,  other  than  the  members  of  the  firm  of 
Hill,  Fish  &  Abbe,  to  whom  the  100  shares  were  sold  and  trans- 
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ferred  ;  and  that  the  same  were  sold  and  transferred  to  the  said 
several  persons  by  the  direction  of  the  stockholders,  and  to  carry 
out  the  purposes  for  which,  as  hereinbefore  stated,  the  said 
agreement  and  sale  were  made ;  and  that  among  those  persons 
were  Robert  F.  Stockton,  John  Potter,  John  R.  Thomson  and  J. 
C.  Stevens,  but  not  Robert  L.  Stevens,  and  that  besides  the 
above  named  there  were  fifteen  others  to  whom  said  stock  was 
sold  and  transferred. 

They  admit  that  said  R.  L.  Stevens,  R.  F.  Stockton,  John 
Potter,  J.  R.  Thomson  and  J.  C.  Stevens,  together  with  James 
Neilson  and  B.  Fish,  were  at  the  time  directors  in  one  or  the 
other  of  the  two  joint  companies  men'tioned  in  the  bill  ;  but  they 
deny  that  the  said  persons  controlled  the  management  or  concerns 
of  the  said  companies,  or  either  owned  or  controlled  a  majority 
of  the  stock  of  said  companies. 

They  admit  that  prior  to  1839,  the  stock  of  the  said  Trans- 
portation Co.  was  held  and  owned  by  the  several  persons  named 
in  Schedule  1,  annexed  to  the  bill,  and  that  a  considerable  num- 
ber of  the  shares  of  said  stock  not  held  by  the  persons  above 
particularly  named,  were  held  by  the  agents,  engineers,  clerks, 
or  persons  interested  in  the  joint  companies. 

The  defendants,  Stevens  and  Neilson,  of  their  own  knowledge, 
and  Thomson  as  before,  say  and  admit  that  the  complainant  was 
appointed  secretary  as  stated  in  the  bill,  and  continued  and 
acted  as  such  until  April,  1839,  and  was  fully  aware  of  all  the 
proceedings  of  the  stock  holders  and  directors,  and  in  no  instance, 
as  far  as  they  know  or  have  ever  heard,  made  any  complaint,  or 
expressed  or  intimated  any  dissatisfaction  or  objection  in  rela- 
tion thereto.  But  the  complainant  was  not  continued  in  that  of- 
rice  after  the  annual  election  on  the  6th  of  May,  1839,  and  did 
not  act  as  such;  but  the  board,  from  time  to  time,  appointed  a 
secretary  pro  tern.,  and  afterwards  appointed  Abraham  S.  Neil- 
son  secretary  of  the  company,  and  he  has  been  continued  in  that 
office  by  the  aaid  directors,  and  is  now  the  secretary  of  the  com- 
pany. 

They  ad  nit  that  after  the  complainant  ceased  to  be  secretary, 
M.  C.  Smith,  who  has  been  president  since  the  first  organization 
of  the  company,  called  on  the  complainant  for  the  book  of  min- 
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utes  ;  they  have  no  knowledge  or  information  of  the  conversation 
which  then  passed  between  the  president  and  complainant,  ex- 
cept from  the  bill ;  but  they  say  the  complainant  was  in  no  wi^e 
entitled  to  hold  or  retain  the  said  book,  his  office  of  secretary 
having  terminated;  and  they  admit  that  he  believed  that  said 
book  would  not  be  returned  to  him  ;  but  they  deny  that  said 
book  was  wanted  by  or  for  E.  A.  Stevens,  and  deny  that  the 
same,  or  the  alleged  copy  thereof,  was  ever  delivered  to  said  Stev- 
ens, or  has  ever  been  in  his  possession  or  custody;  and  they 
deny  that  the  complainant  is  now,  or  has  been  since  the  first 
Monday  in  May,  1839,  the  secretary  of  the  company. 

They  admit  that  the  complainant  has  not  since  that  time  been 
requested  to  attend  any  meeting  of  the  board  as  secretary;  but 
they  deny  that  the  reason  therefor  is,  or  that  it  is  true,  that  E. 
A.  Stevens  manages,  controls  and  directs,  or  ever  has,  the  busi- 
ness of  the  company  at  his  will  and  pleasure  or  otherwise,  except 
BO  far  as  his  office  as  a  director  required  him  to  do,  and  so  far  as 
the  superintendence  and  agency  in  assisting  therein  was  entrust- 
ed to  him  by  the  stockholders  and  the  board,  and  then  at  all 
times  in  strict  subordination  to  them,  as  above  stated  ;  and  they 
deny  that  when  the  directors  or  any  of  them  are  called  together, 
it  is  only,  or  in  any  sense,  a  matter  of  form,  or  to  ratify  what  he 
has  done  or  determined  to  do,  or  because  he  wishes  to  keep  secret 
the  proceedings  of  the  company. 

They  say  that  the  book  delivered  by  the  complainant  to  the 
president  was  by  them  believed  to  be  the  original  book  of  min- 
utes and  treated  as  such,  and  the  minutes  of  the  meetings  of 
the  stockholders  and  directors  have  been  entered  therein. 

They  deny  that  E.  A.  Stevens  has  had  the  management  or 
control  of  the  company,  or  has  expended  or  caused  to  be  expend- 
ed any  moneys  without  the  order  or  sanction  of  the  board  of  di- 
rectors, or  for  any  purposes  wholly  foreign  to  the  objects  of  the 
company  or  auxiliary  thereto,  or  that  any  moneys  have  been  ex- 
pended or  caused  to  be  expended  by  him  without  rendering  a  full 
account  thereof  to  the  treasurer  and  board  of  directors;  al- 
though it  is  true  that  the  accounts  of  the  daily  business  of  the 
company  and  their  receipts  and  payments  are  not  and  never  have, 
been  kept  in  the  book  of  minutes  of  the  proceedings  of  the  meet- 
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ings  of  said  board  ;  but  the  same  are  regularly  entered  in  the 
books  of  the  treasurer  and  receiving  and  forwarding  agents  of 
the  company,  at  all  timos,  under  the  supervision  and  open  to  the 
examination  of  the  president  and  directors. 

They  deny  that  the  said  four  iron  steamboats  bought  from  R. 
F.  Stockton,  in  the  bill  mentioned,  were  purchased  by  E.  A. 
Stevens;  but  they  admit  and  say  that  the  board  of  directors 
purchased  the  same  from  R.  F.  Stockton,  at  the  price  in  the  bill 
named,  which  these  defendants  then  believed  and  now  believe  to 
have  been  their  fair  value  at  that  time ;  and  although  it  is  true 
that  said  R.  F.  Stockton  was  at  that  time  a  director  in  the  com- 
pany, it  is  not  true  that  he  acted  as  such  director,  in  any  manner, 
in  ordering,  directing,  or  making  such  purchase.  They  say 
that  said  steamboats  were  built  for  the  express  purpose  of  being 
used  as  canal  boats,  to  be  propelled  by  steam,  instead  of  horse 
power,  and  so  that,  after  passing  through  the  canal,  they  could 
continue  to  their  destination  without  any  addition  or  change  of 
power;  and  that  they  were  in  good  faith  bought  by  the  said 
directors  to  be  used,  and  were  used  for  the  carrying  on  their  said 
transportation  business,  through  the  Delaware  and  Raritan 
canal,  to  and  from  Philadelphia  ;  and  the  same  were  bought  in 
good  faith,  and  in  the  exercise  of  their  best  judgment,  to  carry 
on  the  legitimate  and  proper  business  of  said  company. 

They  deny  that  either  Stevens  or  the  said  directors  have  at 
any  time,  since  the  organization  of  the  company,  bought  any 
schooners;  and,  denying  that  Stevens  in  any  manner,  indepen- 
dent of,  or  without  the  authority  of  the  said  directors,  bought  or 
built  the  canal  boats  next  herein  admitted,  they  admit  that  the 
board  of  directors  built  the  steamboat  Raritan,  and  built  another 
iron  canal  boat,  called  the  Mars,  to  be  towed  through  the  canal, 
but  which  was  not  a  steamboat,  and  fifteen  canal  boats,  and  six- 
teen coal  canal  boats,  (which  canal  boats  are  often  called  barges, 
as  designated  in  the  bill,)  and  at  or  about  the  prices  in  the  bill 
named,  and  also  bought  the  steamboat  Hornet,  as  therein  alleged  ; 
and  they  admit  and  say,  that  the  three  vessels  called  the  Porpoise, 
Delaware,  and  Whale,  were  not  purchased  by  E.  A.  Stevens, 
but  were  built  by  the  said  directors,  at  or  about  the  price 
alleged  in  the  bill  ;  but  they  say  that,  when  so  built,  the 


424  CASES  IN  CHANCERY. 

Hager  v.  Stevens  et  al. 

three  last-named  vessels  were  and  still  are  canal  boats,  and  that 
after  they  had  been  for  many  years  used  as  mere  canal  boats, 
without  ^ails,  the  said  directors  caused  sails  and  rigging  to  be 
added  to  them,  for  the  purpose  of  enabling  them,  after  they  had 
been  towed  through  the  canal,  to  pursue  their  voyage  without 
the  expense  of  other  propelling  power. 

They  admit,  and  say  that,  prior  to  April  1st,  1846,  the  Dela- 
ware, Porpoise,  and  Whale  were  used  during  the  winter,  and 
while  the  canal  navigation  was  interrupted,  and,  so  far  as  they 
recollect,  during  that  period  only,  in  carrying  freight  between 
South  Amboy  and  New  York,  by  the  authority  and  consent  of 
said  directors,  of  whom  E.  A.  Stevens  was  one ;  and  that  since 
April  1st,  1846,  two  of  said  three  canal  boats  last  mentioned  have 
been  employed  in  carrying  freight  between  South  Amboy  and 
New  York,  by  the  like  consent  and  authority  ;  but,  in  all  cases, 
only  when  the  navigation  through  the  canal  was  obstructed  as 
aforesaid,  and  that  upon  charter,  and  on  full  compensation  there- 
for to  the  company.  And  they  deny  that  the  said  three  boats 
were  bought  or  built  to  enable  said  Stevens  to  carry  into  effect 
any  contract  with  the  Camden  and  Amboy  Railroad  Co.  in  the 
bill  mentioned  or  referred  to,  or  any  other  contract  with  said 
railroad  company. 

They  deny  that  said  Stevens,  or  the  said  directors,  or  any  of 
them,  have  caused  the  said  iron  steamboats,  or  any  of  them,  to 
be  employed  in  the  transportation  of  goods  or  merchandise  be- 
tween Philadelphia  and  Hartford  ;  but  they  admit  that  the  said 
directors  did,  for  a  short  time,  authorize  the  said  steamboats  to 
be  so  employed  between  Philadelphia  and  Albany,  in  or  about 
the  summer  of  1844  ;  and  they  say  that  the  said  running  of  said 
boats  was  authorized  in  good  faith,  in  aid  of  the  general  object 
of  the  charter,  and  not  in  violation  thereof;  and  the  same  and 
the  aforesaid  employment  of  the  Delaware,  Porpoise,  and  Whale 
were  well  known  to  the  complainant  and  the  other  stockholders, 
and  no  objection  thereto  made  or  intimated,  as  far  as  they  have 
ever  heard  or  known,  until  the  filing  of  the  bill. 

They  say  that  at  or  before  the  original  subscription  to  the 
stock  of  the  company,  the  complainant  and  his  said  associates 
making  such  subscription,  or  some  of  them,  bought  for  the  use 
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or  the  company,  a  sloop  called  the  James  Bennet,  and  invested 
a  portion  of  the  capital  therein,  and  the  same  was,  by  the  appro- 
bation of  the  complainant  and  the  other  stockholders,  employed 
in  the  transportation  business  of  the  company  for  several  years; 
and  they  say  that  neither  the  employment  of  the  said  three  above- 
named  canal  boats  fitted  with  sails,  nor  the  addition  of  sails 
thereto,  was,  as  they  are  advised  and  believe,  any  breach  of 
trust,  or  violation  of  the  charter. 

They  say  it  is  not  true  that  said  E.  A.  Stevens  bought  or 
caused  to  be  bought,  with  the  funds  of  the  said  transportation 
company,  any  real  estate  in  Philadelphia,  and  caused  the  title 
thereto  to  be  vested  in  one  of  his  brothers,  or  that  he  has  been 
guilty  of  any  breach  of  trust  in  relation  to  the  Walnut  street 
property,  or  any  violation  of  his  duty  as  a  director  of  the  com- 
pany, and  they  say,  Stevens  of  his  own  knowledge,  and  Neilson 
and  Thomson  partly  on  their  own  knowledge,  and  partly  on  in- 
formation they  believe  to  be  true,  that  the  property  in  the  bill 
called  the  Walnut  street  property,  together  with  other  valuable 
real  estate  in  Philadelphia,  adjacent  thereto,  was  purchased  in 
or  about  the  year  1835,  by  E.  A.  Stevens  and  his  brother 
Robert,  for  the  use  and  benefit  of  the  Camden  and  Philadelphia 
Steamboat  Ferry  Co.,  a  corporation  erected  by  or  under  the  con- 
current acts  of  the  legislatures  of  New  Jersey  and  Pennsylvania, 
and  not  for  the  use  and  benefit  or  with  the  funds  of  the  said 
New  Brunswick  Co.,  and  which  said  ferry  company  were  and 
now  are  largely '  solvent,  and  of  large  responsibility,  fully 
adequate  to  render  the  advance  made  by  the  said  transportation 
company,  on  account  of  the  said  real  estate,  secure ;  and  the 
said  real  estate  was,  at  the  time  of  the  said  purchase,  conveyed 
to  them,  the  said  R.  L.  &  E.  A.  Stevens,  and  the  title  thereto 
has  been  held  by  them  from  that  time  to  this  ;  and  that  the  said 
ferry  company  then  assumed  and  held  the  equitable  ownership  of 
the  said  real  estate,  subject  to  the  payment  to  the  said  R.  L.  & 
E.  A.  Stevens  of  the  amount  by  them  paid  therefor,  or  secured 
to  be  paid  by  the  bonds  secured  by  mortgages  on  the  said  prop- 
erty;  and  that  the  said  Robert  L.  &  E.  A.  Stevens  had  no  pri- 
vate individual  interest  in  the  said  real  estate,  except  for  the 
repayment  aforesaid  of  the  discharge  of  the  said  bond  and  niort- 
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gages,  and  have  never  had  any  other  private  individual  interest 
tlu'ivin  irom  that  day  to  the  present  time,  and  have  always  been 
willing  and  ready  to  have  the  title,  estate  and  interest  in  and  to 
the  said  property  applied  to  the  benefit  of  either  the  Camden 
and  Philadelphia  Steamboat  Ferry  Co.  or  the  said  New  Bruns- 
wick Co.,  as  it  ought  in  equity  and  good  conscience  to  be  applied ; 
that  after  the  said  purchase  the  said  Ferry  Co.  had  and  received 
the  rents,  income  and  use  of  the  whole  of  said  real  estate,  and  re- 
paid to  the  said  R.  L.  &  E.  A.  Stevens  the  tooney  paid  by  them, 
and  assumed  the  payment  of  the  said  bonds  and  mortgages,  and 
the  said  real  estate  continued  to  be  so  held,  owned,  used  and  en- 
joyed until  1839  ;  that  prior  to  that  year  it  became  necessary 
for  the  said  transportation  company  to  have  the  use  of  some 
stores  and  offices  and  water  front  in  Philadelphia  for  the  pur- 
poses of  their  above-mentioned    transportation    business;    and 
thereupon,  and  in  or  about  1837,  the  said  R.  L.  &  E.  A.  Stevens, 
by  and  with  the  concurrence  of  the  said  Ferry  Co.,  permitted 
the  said  transportation  company  to  have  the  use  of  about  one- 
third  of  the  said  real  estate,  (being  the  portion  thereof  which  is 
denominated  the  Walnut  street  property,)  at  a  rent  of  $2800 
per  annum  ;  and  the  said  transportation  company,  by  the  author- 
ity of  the  directors  thereof,  took  the  possession  and  had  the  use 
thereof  from  that  time,  at  the  rent  aforesaid,  until  the  spring  of 
1839;    that  on  the  20th  of  May,  1839,  at  a  meeting  of  the 
directors  of  the  said  transportation  company,  held  on  that  day, 
the  said  E.  A.  Stevens  presented  a  map  of  the  said  portion  of  the 
said  real  estate  then  rented  by  the  said  company,  and  submitted 
to  the  said  directors  the  propriety  of  purchasing  the  said  prop- 
erty, consisting  of  two  stores,  a  wharf  and  water  lot,  at  a  price 
<not  to  exceed  the  capital  of  the  then  present  rents,  viz.,  $40,- 
'666.66;  and  it  was  thereupon,  at  the  same  meeting,  resolved  by 
.the  said  directors  that  the  said  E.  A.  Stevens  be  authorized  to 
,purchase  the  said  property  for  the  said  transportation  company, 
on  the  terms  aforesaid,  and  that  the  sums  paid  from  time  to  time 
-be  applied  to  the  payment  of  the  said   mortgages  on  the  said 
property,  in  which  terms  the  said  ferry  company  acquiesced,  and 
the  said  sum  was  afterwards  advanced  by  the  said  transporta- 
tion company  to  effect  the  object  of  the  said  resolution ;  and  the 
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said  transportation  company  continued  in  the  use  and  enjoyment 
of  the  said  property  for  the  purposes  of  their  said  business  and 
of  the  income  and  receipts  arising  therefrom  ;  and  thereupon, 
or  shortly  thereafter,  the  said  R.  L.  &  E.  A.  Stevens  caused 
the  conveyances  to  be  prepared  to  vest  the  legal  title  to  the  same 
in  the  said  last-mentioned  company;  but  before  consummating 
the  said  contemplated  purchase,  eminent  counsel  in  Philadelphia 
was  consulted,  and  the  said  directors  of  the  said  company  were 
advised,  and  as  these  defendants  verily  believe,  truly  advised, 
that  the  said  company  could  not,  under  the  laws  of  Pennsylva- 
nia, hold  real  estate  within  that  state;  in  consequence  of  which 
advice  and  belief,  the  said  deeds  were  never' executed  and  deliv- 
ered by  the  said  R.  L.  &  E.  A.  Stevens,  but  the  said  amount 
of  the  said  purchase  money  had,  nevertheless,  in  good  faith,  and 
without  any  knowledge  of  the  existence  of  any  obstacle  to  the 
said  purchase,  and  to  secure  the  necessary  and  proper  use  and 
enjoyment  of  the  said  premises  for  the  benefit  and  advantage  of 
the  said  transportation  company,  been  applied  to  the  said  mort- 
gages thereon.  By  reason  of  all  which  the  said  transportation 
company  became  equitably  entitled,  either  to  have  the  said  money 
refunded  to  them  by  the  ferry  company,  or  to  have  and  receive 
the  proceeds  of  the  sale  of  said  property  whenever  the  same 
should  be  sold ;  and  their  equitable  rights  in  this  respect  were 
fully  recognized  by  the  said  ferry  company,  who  permitted  them 
to  continue  in  the  use  and  enjoyment  of  the  said  property  and  of 
the  receipts  therefrom,  and  thereafter,  in  March,  1846,  the  agent 
and  superintendent  of  the  ferry  company  stated  an  account  of 
the  said  transaction,  by  crediting  the  transportation  company 
the  amount  of  the  said  advance,  with  interest  thereon,  and  all 
payments  made  by  them  on  account  of  said  property,  with  in- 
terest thereon,  and  charging  them  with  the  rent  for  the  use  of 
the  said  property  and  their  receipts  from  the  same  and  interest 
on  such  rents  and  receipts,  by  which  statement  it  appeared  that 
the  balance  due  said  transportation  company,  according  to  such 
statement,  was  $43,014.20,  which  sum  is  the  amount  in  the  bill 
untruly  stated  to  be  or  to  have  been  invested  in  property  in 
Camden,  New  Jersey.  And  the  said  transportation  company 
have  not,  in  fact,  so  far  as  these  defendants  have  any  knowledge 


428  CASES  IN  CHANCERY. 

Hager  v.  Stevens  et  al. 

or  information,  any  money  whatever  invested  in  any  property  in 
Camden. 

They  say  that  eminent  counsel  in  the  State  of  Pennsylvania 
did  advise  the  said  company  that  the  said  property  could  not  be 
held  in  trust  for  the  said  company,  and  they  say,  as  to  all  the 
statements  in  the  bill  in  regard  to  said  Walnut  street  property, 
and  the  said  sum  of  $43,014.20,  and  in  regard  to  the  conversa- 
tions or  admissions  of  E.  A.  Stevens,  so  far  as  such  statements 
in  the  bill  are  inconsistent  with  the  truth  of  the  foregoing  alle- 
gations in  respect  thereto,  they  are  false  and  untrue;  and,  on 
the  best  of  their  knowledge,  information,  and  belief,  they  deny 
that  the  said  property  has  yielded  an  annual  income  of  15  per 
cent,  upon  the  sum  so  as  aforesaid  advanced  by  the  company, 
or  anything  near  it,  or  that  the  said  property  has  in  any  degree 
increased  in  value. 

The  defendant  Stevens  says  that  R.  L.  Stevens  and  he  are 
willing,  and  always  have  been  ready  and  willing,  to  convey  the 
said  property  to  the  said  company,  in  re-imbursement  of  the 
amount  so  advanced  and  interest  thereon,  if  they  can  be  or  are 
capable  of  holding  the  same,  or  to  any  other  person  in  trust  for 
them,  if  it  shall  be  lawful  and  proper  for  them  to  do  so. 

The  defendants  deny  any  bad  faith  or  breach  of  trust  in  rela- 
tion to  said  property,  and  any  intention  on  /he  part  of  them  or 
either  of  them,  or  of  the  said  E.  A.  &  R.  L.  Stevens,  to  ap- 
propriate to  his  own  use  any  increased  value  of  said  property, 
and  they  have  never  appropriated  to  their  own  use  any  of  the 
rents,  income,  or  profits  thereof. 

In  regard  to  the  alleged  purchase  of  property  in  Bristol,  Penn- 
sylvania, the  defendants  say  it  was  conveyed  to  Benjamin  Fish 
for  and  on  account  of  a  debt  due  the  company  by  Morris  Buck- 
man,  the  coljection  of  which  was  very  doubtful,  and  the  same 
was  consented  to  by  the  board  of  directors  of  the  said  company 
as  the  only  means  of  collecting  or  securing  said  debt,  and  upon 
the  undertaking  of  Fish  to  account  to  the  said  company  for  the 
income  thereof,  and  the  proceeds  thereof,  when  the  same  could 
be  advantageously  sold,  and  for  no  other  purpose,  and  they 
deny  that  said  E.  A.  Stevens  otherwise  purchased  the  said  pro- 
perty, although  he  acted,  in  procuring  the  conveyance,  on  the  be- 
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half  of  the  said  company,  and  by  the  authority  and  with  the 
concurrence  of  the  directors;  and  they  deny  that  there  was  any 
breach  of  trust  or  violation  of  duty  in  relation  thereto. 

They  deny  that  E.  A.  Stevens,  as  sole  manager,  or  otherwise, 
as  in  the  bill  is  stated,  made  the  loan  to  himself,  in  the  bill 
alleged,  but  they  say  it  has  been  the  practice  of  the  company, 
from  its  first  organization,  to  reserve  a  portion  of  their  earnings 
or  profits,  from  time  to  time,  to  provide  for  the  building  or  pur- 
chase of  boats,  for  the  carrying  on  of  their  business,  as  they 
required,  and  also  to  provide  against  the  very  heavy  risks 
earily  incident  to  the  extensive  business  in  which  they  were 
engaged,  which,  at  times,  involved  the  transportation  of  more 
than  $100,000,000  worth  of  goods  in  a  year,  and  that,  out  of 
such  reserved  earnings,  the  directors  of  said  company,  in  or 
about  1840,  did  lend  to  said  R.  L.  &  E.  A.  Stevens,  who  are  both 
of  ample  responsibility  to  render  the  same  secure,  the  sum  of 
$14,400.20,  but  not  on  their  personal  security  alone.  On  the 
contrary,  they  say  that  the  payment  thereof,  with  interest,  was 
secured  by  their  note  and  the  hypothecation  of  stock,  worth,  as 
these  defendants  believe,  at  least  fifty  per  cent,  more  than  the 
amount  of  such  loan,  and  the  same  was  regularly  entered  in  the 
books  of  account  of  the  treasurer  of  said  company,  the  proper 
place  for  such  entry ;  and  they  deny  that  said  loan  was  any 
breach  of  trust  or  violation  of  duty  on  their  part,  or  on  the  part 
of  any  of  the  directors. 

The  defendants  admit  that  other  moneys  have,  in  like  manner, 
been  loaned  by  said  directors  of  said  company,  to  other  indi- 
viduals, amounting  to  $12,810.63,  but  they  say  that  ample  secu- 
rity has,  at  all  times,  been  taken,  and  held  for  the  re-payment 
thereof,  with  interest;  and  they  deny  all  breach  of  trust  or  vio- 
lation of  duty  in  regard  thereto.  t.. 

They  deny  that  any  agreement  was  entered  into  by  any  com- 
pany or  companies,  or  on  their  behalf,  with  the  said  transporta- 
tion company,  or  with  any  person  on  the  behalf  of  the  sard  trans- 
portation company,  that  the  said  transportation  company  should 
pay  an  aggregate  yearly  sum  for  transportation  on  the  said 
canal,  as  in  the  bill  is  stated,  or  that  any  similar  agreement  was 
made,  or  of  any  purport  similar  to  that  stated  in  the  bill.  On 
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the  contrary,  the  said  transportation  company  have  always  paid 
tolls  upon  the  said  canal,  upon  each  boat,  according  to  the  rates 
agreed  upon  for  that  purpose,  by  them  with  the  canal  company. 

They  admit  the  said  New  Brunswick  Steamboat  and  Canal 
Transportation  Co.,  ever  since  the  commencement  of  their  oper- 
ations, have  done  a  very  profitable  business,  and  that,  after  the 
said  arrangement  by  which  the  business  of  said  Union  Trans- 
portation Line  was  secured,  the  business  and  profits  of  said  com- 
pany were  very  much  increased,  and  the  said  company  continued 
to  do  the  business  of  transportation  on  the  said  canal  and  rail- 
road during  the  period  in  the  bill  stated,  all  of  which  they  say 
enured  to  the  benefit  of  the  stockholders  of  the  -company,  and 
they  received  the  profits. 

They  admit  that  the  dividends  of  profits  were  made  on  the 
15th  of  February  and  4th  of  December,  1833,  which  are  stated 
in  the  bill ;  and  they  say  that  the  Napoleon  and  sloop  Bennet 
were  then  the  only  boats  employed  by  said  company,  and  these 
dividends  were  for  the  earnings  of  said  two  boats  from  the  spring 
of  1832  to  last-named  day;  and  that,  since  that  time,  all  and 
every  of  the  net  earnings  of  the  company  arising  between  New 
York  and  New  Brunswick,  have  been  divided  to  and  received  by 
the  stockholders,  with  all  the  other  net  earnings  of  the  business 
of  the  company,  except  such  portion  as  has  been  invested  in 
boats  and  other  property  necessary  and  proper  for  the  convenient 
carrying  on  of  their  aforesaid  large  transportation  business,  or 
held  as  a  reserved  fund,  for  the  purposes  before  stated,  or  such 
sam  as  now  remains  in  the  hands  of  the  treasurer  of  the  com- 
pany, and  the  said  amount  of  the  said  bad  debt  secured  by  the  said 
conveyance  of  the  said  real  estate  in  Bristol,  Pennsylvania,  to 
the  said  B.  Fish;  and  the  accumulation  of  property  in  the  hands 
of  said  company  has,  by  the  aforesaid  investments,  made  for  the 
purpose  of  carrying  on  its  said  business,  as  aforesaid,  amounted 
to  upwards  of  $200,000. 

They  say  that  a  meeting  of  the  board  of  directors  of  the  said 
company  was  regularly  held  on  the  18th  March,  1846,  at 
which  proceedings  were  had  which  they  believe  to  be  referred  to 
in  the  bill,  but  no  meeting  was  held  on  or  about  the  30th  of 
January  of  that  year.  That  J.  R.  Thomson  tendered  the  re- 
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signation  of  R.  F.  Stockton  as  a  director  of  the  company,  and 
the  following  proceedings  were  had,  the  president,  M.  C.  Smith, 
E.  A.  Stevens,  J.  R.  Thomson  and  J.  Neilson  and  the  secre- 
tary, A.  S.  Neilson,  being  present.  The  president  declining  to 
^preside,  J.  Neilson  was  appointed  chairman,  and  Richard  Stock- 
ton was  appointed  director,  in  the  place  of  R.  F.  Stockton,  who 
was  then  absent  from  the  United  States.  The  said  Richard 
Stockton  took  his  seat  as  such  director.  It  was  moved  that  the 
connection  then  existing  between  the  Camden  and  Amboy  Rail- 
road Co.  and  the  New  Brunswick  Steamboat  and  Canal  Trans- 
portation Co.  be  dissolved  on  and  after  the  1st  of  April;  which 
motion  was  passed,  the  said  Smith  declining  to  vote,  and  the 
secretary  was  directed  to  enclose  such  resolution  to  the  directors 
of  the  said  railroad  company,  accompanied  with  the  following 
note  : 

"Gentlemen — I  am  directed  to  enclose  to  you  the  following 
resolution,  which  has  been  adopted  by  the  directors  of  the  New 
Brunswick  Steamboat  antl  Canal  Transportation  Company,  and 
to  inform  you  at  the  same  time,  that  the  motive  for  discontinu- 
ing the  connection  which  has  existed  for  some  time  with  your, 
company,  is  the  inadequacy  of  the  compensation  received  for 
doing  the  business  of  the  transportation  on  the  railroad.  This 
compensation  amounts  to  not  more  than  an  insurance  on  the 
property  carried  by  us,  say  §1  for  $31,000  value,  and  for  which 
we  have  been  responsible." 

The  defendants  say  the  foregoing  is  a  true  statement  of  the 
proceedings  of  the  said  meeting,  and  the  said  letter  sets  forth 
the  true  reasons  for  terminating  the  connection  therein  referred 
to,  and  that  such  termination  was  made  in  good  faith  and  in  the 
exercise  of  the  best  discretion  of  the  said  directors  and  for  the 
best  interest  of  the  said  company,  r,nd  without  any  sinister  or 
other  motive  whatever  than  above  stated. 

And  they  deny  all  the  statements  in  the  bill  inconsistent  with 
the  truth  of  the  foregoing  statement;  and  deny  that  there  was 
any  design  or  intention  on  the  part  of  the  said  directors,  or  the 
said  E.  A.  Stevens,  to  take,  or  that  the  said  E.  A.  Stevens  did, 
in  fact,  take  any  business  from  the  said  company  in  any  other 
manner  or  with  any  other  motive  than  is  above  stated;  or  that 
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lie  has  given  the  said  business  to  any  other  company  whatever; 
or  that  lie  has  caused  the  said  business  to  be  done  otherwise  than 
KO  far  as,  alter  the  termination  of  the  said  connection,  lie,  as  a  di- 
rector anil  agent  of  the  said  railroad  company,  was  required  to 
conduct  or  superintend  the  same.  And  they  say  that  the  said 
"Union  Transportation  Line""is  the  name  under  which  the 
freighting  business  has  been  conducted  on  the  said  railroad  by 
the  said  railroad  company. 

The  defendants  admit  that  the  form  of  receipts  for  goods  given 
by  the  said  company,  was  used  and  continued  as  stated  in  the  bill, 
and  that  upon  and  after  the  dissolution  of  the  said  connection, 
the  words  "  New  Brunswick  Canal  and  Steamboat  Transporta- 
tion Company  Proprietors"  were  no  longer  used  for  goods  car- 
ried on  the  said  railroad  ;  and  they  say  that  the  said  words  were 
not  used  for  the  single  and  only  reason  that  such,  last-mention- 
ed company  had  no  longer  any  interest  in  such  business  and  was 
in  no  wise  responsible  therefor. 

They  say  that  the  bill,  so  far  as  it  alleges  that  E.  A.  Stevens 
has  had  any  other  agency  in  the  said  transaction  regarding  the 
.dissolution  of  the  said  connection  and  the  subsequent  conduct  of 
the  said  business  than  is  hereinbefore  stated,  and  so  far  as  it 
imputes  to  him  any  private  motive  or  interest  not  above  express- 
ed, and  so  far  as  it  states  that  the  last-named  company  has  any 
claim  to  the  business  or  any  earnings  thereof,  is  wholly  false  and 
untrue. 

They  admit  that  said  board  of  directors,  of  whom  said  Stev- 
ens was  one,  but  not  that  said  Stevens  individually  had,  within 
the  period  of  eight  or  nine  years,  expended  or  invested  a  large 
sum  of  money  in  the  building  and  purchasing  the  above-men- 
tioned steamboats,  iron  propellers,  freight  barges  or  canal  boats, 
and  coal  barges,  and  one  dock  or  wharf  at  Perth  Am  boy,  and  a 
store-house  at  New  Brunswick,  and  other  property,  for  the  pur- 
poses in  the  bill  in  that  behalf  mentioned ;  and  that  the  amount 
thereof  is,  as  they  believe,  not  widely  different  from  the  sum  uf 
$200,000,  as  in  the  bill  stated. 

But  they  deny  that  the  act  dissolving  the  said  arrangement 
with  the  Caraden  and  Amboy  Railroad  Co.  was  any  breach  of 
trust,  or  violation  of  their  duty  as  directors  as  aforesaid,  or  was 
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done  otherwise  than  for  the  best  interest  of  the  stockholders  in 
the  said  transportation  company. 

They  further  deny  that  said  Stevens  has  had  or  received  any 
earnings  of  the  steamboat  Napoleon,  or  of  the  steamboat  Rari- 
tan,  or  that  such  earnings  have  passed  through  his  hands,  or 
that  he  has  kept  the  accounts  tlrereof,  or  that  he  has  had  or  re- 
ceived or  kept  the  accounts  of  the  earnings  of  the  two  boats, 
called  schooners  in  the  bill,  or  of  the  earnings  of  the  iron  stearn 
propellers,  or  of  the  freight  or  coal  barges  in  the  bill  mentioned, 
or  of  the  earnings  of  the  Union  Transportation  Line.  And  they 
deny  that  said  Stevens  has  had  or  received  any  earnings  what- 
ever of  or  from  any  of  the  business  of  the  company,  or  had  any 
account  thereof,  which  he  has  not  fully  accounted  for  to  the  said 
treasurer  and  board  of  directors. 

They  say  they  have  no  knowledge  or  information,  save  by 
the  bill,  and  they  do  not  believe  that  there  have  in  any  manner 
accrued,  in  any  part  of  the  business  of  said  company,  either  in 
the  particulars  in  that  behalf  mentioned  in  the  bill,  or  in  any 
other  parts  of  their  business,  any  earnings,  income  or  profits  of 
any  kind  or  description,  which  have  not  been  fully  accounted 
for  to  the  treasurer  and  board  of  directors,  and  paid  over  accord- 
ing to  their  direction,  in  good  faith,  and  either  divided  among 
the  stockholders  or  invested  or  reserved,  as  before  stated. 

They  deny  that  any  freight  cars,  for  the  purpose  of  transport- 
ing freight  on  the  Caruden  and  Arnboy  Railroad,  have  been  pur- 
chased at  any  time  by  said  E.  A.  Stevens,  or  by  the  board  of 
directors,  or  with  the  funds  of  the  said  company,  or  by  any  agent 
or  employer  of  the  company,  or  other  person,  for  or  on  account 
of  the  company. 

And  in  regard  to  the  alleged  rent  of  the  property  called  the 
Walnut  street  property,  in  Philadelphia,  they  say  the  same  was 
in  the  actual  use  and  occupation  of  the  said  company,  and  that 
they  were  charged  with  the  rent  thereof  down  to  the  time  of  the 
stating  of  the  aforesaid  account  thereof,  and  allowed  interest, 
as  before  stated,  and  that  since  that  time  the  rents  have  been  re- 
ceived by  the  Camden  and  Philadelphia  Steamboat  Ferry  Com- 
pany, who  are  now  in  the  receipt  thereof;  and  they  are  ignorant 
and  cannot  set  forth  the  amount  of  rent  the  said  property  pro- 
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duces,  but  they  say  that,  so  far  as  they  have  any  information, 
and  as  (hey  believe,  the  same  doth  not  yield  a  rent  of  $6000 
per  annum,  nor  any  amount  near  that  sum. 

They  say  that  Win.  Anderson  is  the  book-keeper  of  the  com- 
pany in  New  York,  entering  the  returns  from  the  various  agents 
in  charge  of  the  business  of  receiving  and  delivering  goods  in 
that  citv  ;  and  that  Wm.  H.  Gatzmer  is  the  agent  of  the  com- 
pany in  Philadelphia,  in  charge  of  a  portion  only  of  the  busi- 
ness of  receiving  coal  in  that  city,  and  returning  the  vouchers 
and  accounts  thereof  to  the  treasurer;  and  that  they  keep  their 
proper  books  of  account  of  the  transactions  done,  which  books 
the  defendants  admit  are  now  in  their  possession,  but  are  not  ill 
the  possession  of  the  said  A.  Decker  or  Wm.  S.  Freeman  ;  and 
they  say  that  other  books  of  account  are  kept  on  board  the 
steamboat  running  between  New  Brunswick  and  New  York,  by 
the  clerk  thereof;  and  that,  during  the  various  years  of  the 
operations  of  the  company,  the  other  agents  in  New  York  and 
Philadelphia  have  kept  their  own  proper  books  of  account  of  all 
the  business  done  in  those  cities  by  or  with  them  as  such  agents, 
and  returned  an  account  of  such  business,  with  the  bills  and 
vouchers  thereof,  to  be  entered  in  the  books  of  the  company  iu 
the  hands  of  the  said  Anderson  ;  and  that  all  other  books  of  ac- 
count are  kept,  and  have  been  kept,  by  the  treasurer,  at  his  office 
in  New  Brunswick;  and  all  of  the  said  company's  books  of  ac- 
count have  been,  from  time  to  time,  submitted  to  the  directors 
of  the  company,  and  have  been,  at  all  times,  open  to  their  in- 
spection and  examination.  And  they  .deny  that  the  said  book 
of  minutes,  in  the  bill  mentioned,  is  now,  or  ever  has  been,  in 
the  possession,  custody  or  keeping  of  the  said  E.  A.  Stevens. 

As  to  the  amounts  of  the  said  earnings  of  the  respective  boats, 
vessels  and  lines  conducting  the  business  of  said  company,  they 
cannot  state  whether  they  amount  to  the  various  sums  in  that 
behalf  alleged  in  the  bill,  from  -the  year  1836  to  this  time,  but 
they  admit  that  the  amounts  of  such  earnings  have  been  great; 
and  they  say  they  have  all  been  duly  accounted  for  and  divided 
to  and  among  the  stockholders,  invested,  expended  or  reserved  in 
manner  above  stated  ;  and  that,  over  and  above  the  current  ex- 
penses of  the  company,  there  has  been  actually  paid,  since  1836, 
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for  dividends,  the  sum  of  $96,000,  and  the  amount  accumulated 
and  now  belonging  to  the  company,  invested  in  steamboats, canal 
boats,  and  other  property  purchased  in  good  faith  for  the  carry- 
ing on  of  their  business,  together  with  their  aforesaid  reserved  or 
surplus  fund,  amounts  to  more  than  four  times  the  capital  of  the 
said  company. 

As  to  the  alleged  concealment  of  .the  aforesaid  books  of  ac- 
count of  the  business  of  the  company,  or  any  orders  or  directions 
to  have  the  same  concealed,  or  any  efforts  made  by  the  stock- 
holders, or  any  of  them,  to  see  or  have  an  opportunity  to  examine 
said  books,  the  defendants  Neilson  and  Thomson  have  made  no 
such  concealment,  nor  given  any  such  orders,  nor  received  any 
such  application,  nor  had  the  custody  or  keeping  of  such  books 
of  account,  nor  had  any  information  of  any  such  orders,  conceal- 
ment or  directions;  and  the  defendant  Stevens,  for  himself,  says 
that  he  has  never  had  the  said  books  of  account  in  his  possession, 
keeping  or  custody,  the  same  being,  at  all  times,  in  the  hands  of 
the  proper  agents,  treasurer  and  other  officers  of  said  company; 
that  he  has  never  given  any  orders  or  directions  to  such  agents, 
treasurer  or  other  officers  to  conceal  the  said  books,  or  to  keep 
the  same  concealed  from  the  stockholders,  or  from  any  of  them  ; 
and  that  it  is  not  true  that  he  has  been  repeatedly  called  upon 
by  the  complainant,  or  by  other  stockholders,  to  permit  them  to 
see  the  books  of  the  company. 

That,  according  to  his  best  recollection,  and  as  he  verily 
believes,  the  only  stockholder  who  has  ever,  prior  to  the  18'th  of 
March,  1847,  applied  to  him,  or  to  any  other  agent  or  officer  of 
the  company,  to  see  the  books  of  the  company,  was  James  Bishop, 
senior,  now  deceased,  about  three  or  four  years  since,  whose  ob- 
ject, as  understood  by  this  defendant,  E.  A.  Stevens,  was  to  learn 
the  value  of  his  interest  in  said  company  as  a  stockholder,  and  in 
two  conversation's  made  such  request ;  this  defendant  stated  to 
said  Bishop  his  opinion  that,  it  was  important  to  the  interest  of 
the  stockholders  that  the  business  of  the  company  and  the  profits 
of  the  business  should  not  be  made  public,  and  the  interests  of 
the  stockholders  be  prejudiced  by  the  competition  which  would 
thereby  be  attracted,  and  in  good  faith,  and  with  the  only  desire 
to  benefit  the  stockholders  and  promote  their  common  interests, 
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pave  said  Bishop  his  reasons  for  such  opinion,  which  were  as 
hereinafter  more  particularly  stated. 

That,  though  it  is  true  that  said  Stevens  did  not  exhibit  to 

*  O 

said  Bishop  the  books  of  the  company,  or  give  any  orders  or 
directions  to  the  clerks,  agents,  book-keepers  or  treasurer  of  the 
company  to  exhibit  the  same  to  him  for  his  inspection,  this  de- 
fendant did  not  refuse  to  allow  him  to  inspect  or  examine  them, 
but  gave  to  him  such  information  and  explanations  that  he  de- 
clared himself  perfectly  satisfied,  and,  so  far  as  he,  Stevens,  has 
ever  known  or  heard,  the  said  Bishop  was  perfectly  satisfied, 
and  .so  continued  to  the  time  of  his  death  ;  and  as  to  any  re- 
fusal by  him,  Stevens,  to  give  the  complainant  any  account  or 
information  as  to  the  mode  or  manner  in  which  the  affairs  of  the 
company  are  or  have  been  conducted,  and  as  to  any  calls  made 
upon  him,  or  upon  any  other  officer  or  agent  of  the  company 
by  the  complainant,  or  any  other  stockholder  or  stockholders,  to 
see  and  have  an  opportunity  to  examine  the  books  of  said  com- 
pany, either  in  the  possession  of  said  Anderson,  or  the  said 
treasurer,  or  of  any  other  agent  or  officer  of  the  company,  or 
the  said  book  of  minutes,  none  of  which  were  or  have  been  in 
the  possession  or  custody  of  said  Stevens. 

Stevens  says  he  has  no  knowledge,  information  or  recollection, 
and  does  not  believe  that,  prior  to  said  March  18th,  any  such 
call  or  request  was  ever  made  on  him  or  any  other  agent  or  officer, 
by  the  complainant  or  any  other  stockholder  not  being  a  director 
of  the  company,  and  that  the  only  application  or  applications 
made  to  him  by  complainant,  prior  to  the  day  last  mentioned,  for 
information  in  regard  to  the  affairs  of  the  company,  were  for  this 
defendant's  appraisal  of  the  value  of  the  property  of  the  com- 
pany, consisting  of  steamboats,  iron  propellers,  canal  boats,  and 
other  property  of  the  company,  and  a  statement  founded  upon 
such  appraisal  of  all  the  assets  and  liabilities  of  the  company,  to 
enable  the  complainant  to  sell  his  stock  in  the  company,  as  here- 
inafter stated,  and  under  the  circumstances  following,  viz. :  at  or 
about  April  1st,  1846,  James  Bishop,  Jr.,  a  stockholder,  called 
on  the  defendant  E.  A.  Stevens,  and  stated  to  him  that  he, 
Bishop,  wished  to  sell  his  stock  in  the  said  company,  and  with 
that  object,  and  for  that  purpose,  wished  to  learn  from  this  de- 
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fendant  what  was  its  then  value;  and  the  defendant,  from  a 
desire  to  oblige  Bishop,  and  aid  him  in  making  a  just  estimate, 
prepared  in  good  faith,  and  according  to  the  best  information  he 
possessed  or  could  obtain,  and  according  to  his  best  judgment, 
this  defendant's  appraisal  of  the  property  of  the  company,  and 
a  statement  founded  thereon  of  the  assets  and  liabilities  of  the 
company,  so  as  to  show  the  value  of  the  stock  ;  and  this  defend- 
ant is  informed,  and  verily  believes,  that  a  similar  appraisal, 
statement,  and  estimate  was,  without  any  concert  or  communica- 
tion with  this  defendant,  E.  A.  Stevens,  prepared  by  M.  C. 
Smith,  the  president,  in  connection  with  one  or  more  of  the 
stockholders,  which  said  statements  and  estimates  were  found  by 
said  Bishop  very  nearly  to  agree  in  their  results;  and  thereupon 
this  defendant,  E.  A.  Stevens,  consented  to  purchase  the  stock 
of  said  Bishop,  such  purchase  to  be  for  the  company,  if  the  board 
of  directors  should  deem  it  expedient  and  for  the  interest  of  the 
stockholders  to  take  the  same,  and  if  not,  then  for  the  private 
account  of  this  defendant,  and  did  purchase  the  same  accordingly  ; 
and  the  said  appraisals  and  estimates  so  made,  and  the  said 
sale,  were  communicated  to  the  complainant,  who,  thereafter, 
saw  this  defendant,  and  requested  him  to  buy  his,  the  complain- 
ant's, stock,  at  the  same  price,  which  this  defendant  declined, 
and  stated  to  him  that  it  had  been  suggested  that  his  aforesaid 
estimate  and  statement  was,  in  some  respects,  inaccurate;  upon 
which,  the  complainant  requested  this  defendant  to  revise  his 
aforesaid  estimates  and  appraisals,  and  prepare  a  new  statement 
for  him  ;  which  this  defendant  consented  to  do  as  soon  as  his 
leisure  would  permit;  and  thereafter,  on  or  about  March  12th, 
1847,  the  complainant  called  on  this  defendant,  at  his  private 
residence  at  Hoboken,  before  this  defendant  had  been  able  to 
revise  or  re-examine  the  said  statement,  and  urged  this  defend- 
ant to  buy  his  said  stock  at  the  price  aforesaid  ;  and  on  several 
occasions  the  complainant  saw  this  defendant,  and  made  the  like 
request;  and  in  one  instance,  in  company  with  Laurence  Fisher, 
another  stockholder,  who  also  expressed  a  desire  to  sell  his  stock. 
And,  so  far  as  this  defendant  then  had  any  intimation,  or  be- 
lieved, or  now  believes,  the  refusal  of  this  defendant  to  buy  the 
etock  of  the  complainant  was  the  only  subject  or  occasion  of  dis- 
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satisfaction  on  the  part  of  the  complainant.  And  this  defend- 
ant denies  that  said  Bishop,  junior,  or  the  complainant,  or  the 
said  Fisher,  or  any  other  of  the  stockholders,  have  made  any 
request  to  see  the  said  books  of  the  company,  or  asked  any  other 
information  of  the  affairs  or  business  of  the  company,  or  of  the 
manner  in  which  the  same  were  conducted,  except  as  above 
stated. 

The  defendants  admit  and  say,  that  said  Stevens  has  frequently, 
in  conversations  with  the  stockholders,  or  some  of  them,  and  as 
they  believe  in  his  said  conversations  with  said  Bishop,  senior, 
expressed  his  strong  desire  that  the  business  of  the  company  and 
the  profits  thereof  should  not  be  made  public,  and  for  the  reasons 
then  and  often  before  and  since  given,  that  it  would  invite  com- 
petition, and  so  prejudice  the  interests  of  the  stockholders;  and 
that,  in  the  peculiar  business  in  which  they  were  engaged,  it  was 
especially  important,  and  had  been  found  essential  to  success  in  the 
business,  by  all  steamboat  and  transportation  companies;  and 
such  was  in  fact  his  opinion,  in  good  laith,  without  any  conceal- 
ment or  deceit ;  and,  so  far  as  he  ever  knew  or  believed,  until  the 
filing  of  the  bill,  all  the  stockholders  concurred;  and  he  says 
that,  otherwise  than  so  far  forth  as  he  entertained  and  expressed 
the  said  opinion,  he  has  never  expressed  any  unwillingness  to 
have  any  of  the  affairs  of  the  company,  or  books  of  account,  or 
proceedings  examined  by  any  person,  or  to  give  any  person  any 
information  in  relation  thereto  in  his  power.  And  he  says  that, 
so  far  as  he  has  had  any  agency,  management,  or  superintend- 
ence of  the  affairs  of  the  company,  the  same  has  always  been 
fully  accounted  for  to  the  board  of  directors,  and  the  business  so 
done  regularly  entered  in  the  book's  of  the  company. 

The  defendants,  in  relation  to  the  alleged  call  made  on  Stevens 
on  the  18th  of  March,  1847,  say  it  is  not  true  that  Stevens 
stated  to  the  complainant  that  he,  Stevens,  rranaged  the  company 
as  a  close  corporation,  and  should  not  give  any  statements  of 
the  earnings  or  profits  of  the  company  to  the  complainant.  But, 
on  the  contrary,  Stevens,  being  in  attendance  at  New  Brunswick 
upon  a  meeting  of  the  directors  held  that  day,  stated  distinctly 
to  the  complainant,  and  to  other  stockholders  then  present,  that 
he  would  cause  a  meeting  of  all  the  stockholders  of  the  company 
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to  he  called  within  a  few  days,  and  that  at  such  meeting  all  the 
books  of  the  company,  and  all  the  accounts  of  the  business  of 
the  company,  froni  the  first,  would  be  laid  before  the  stockhold- 
ers for  their  examination,  and  thereupon,  and  without  any  no- 
tice of  any  application  by  the  complainant  to  this  court,  or  of 
any  intention  on  the  part  of  the  complainant  to  make  such  appli- 
cation, a  meeting  of  the  stockholders  of  the  company  was  called 
by  the  secretary  of  the  company,  by  authority  of  the  said  direc- 
tors, to  be  held  at  New  Brunswick,  on  the  3d  of  April,  1847. 
And  for  the  purpose  of  facilitating  the  full  and  satisfactory  ex- 
amination of  the  said  books  of  the  accounts  of  the  business  of 
the  company,  and  the  property  thereof,  and  all  the  earnings,  di- 
videtuls  and  profits  arising  therefrom,  the  said  directors,  without 
any  notice  as  aforesaid,  caused  full  and  accurate  abstracts  to  be 
made  up  from  the  said  books  of  the  book-keepers  in  the  employ- 
ment of  the  company,  showing  the  assets  and  property  of  the 
company,  the  state  of  their  said  accounts,  and  the  business, 
earnings,  profits,  and  dividends  therefrom,  and  all  and  every  the 
matters  aforesaid,  from  the  first  organization  of  the  company,  to 
be  laid  before  the  said  stockholders  to  be  examined,  together 
with  the  said  books,  to  be  compared  therewith,  and  investigated 
as  the  said  stockholders  might  think  prjper.  And  in  pursuance 
of  such  call,  the  said  meeting  of  stockholders  was  convened,  at 
the  time  and  place  aforesaid,  and  in  pursuance  of  the  assurance 
so  given  to  the  company,  the  said  other  stockholders,  by  said  E. 
A.  Stevens,  and  not  for  the  purpose  or  with  any  intent  to  elude 
<>r  evade  any  action  or  order  of  this  court,  or  on  account  or  in 
any  manner  by  reason  of  any  application  to  this  court,  but  in 
good  faith  for  the  fufl  satisfaction  of  all  the  stockholders,  in  ac- 
cordance with  such  assurance,  all  the  books  of  the  said  company 
and  the  said  abstracts  thereof,  were  laid  before  the  said  stock- 
holders by  the  treasurer  and  board  of  directors,  and  a  commit- 
tee was  thereupon  appointed  to  examine  the  same,  and  report 
thereon,  by  whom,  during  an  interval  of  adjournment  allowed 
for  that  purpose,  such  investigation  and  examination  was  made, 
and  reported,  and  as  these  defendants  believe,  to  the  entire  satis- 
faction of  all  the  said  stockholders  except  the  complainant. 
The  defendants  say  there  is  no  provision  in  the  charter  of  the 
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company  requiring  (hat  the  office  of  the  directors  be  kept  in 
New  Jersey,  but,  nevertheless,  they  say  that  an  office  has  al- 
ways been  kept  in  New  Brunswick,  by  the  treasurer  of  the  com- 
pany, in  which  the  books  of  accounts  of  the  treasurer  are  and 
always  have  been  kept. 

The  defendants  say  that  on  or  about  March  18th,  18 17,  they 
were  informed,  and  they  believe  it  to  be  true,  that  the  complain- 
ant was,  in  connection  with  sundry  associates,  about  to  commence 
the  running  of  a  steamboat  from  New  Brunswick  to  New  York, 
in  opposition  to  the  boat  of  the  company,  and  they  say  he  has 
admitted  that  such  is  his  intention;  and  they  believe  that  the 
whole  object  of  the  complainant,  since  he  conceived  such  inten- 
tion, and  the  object  of  filing  his  said  bill,  is  to  create  difficulty 
in  the  company,  expose  its  affairs  and  the  private  interests  of 
the  stockholders  therein  to  the  public,  and,  so  far  as  in  his  power, 
to  injure  and  break  down  the  business  of  the  company.  And 
they  say  that  since  they  received  such  information,  E.  A.  Stevens 
has,  as  they  admit,  as  one  of  the  stockholders,  having  a  very 
large  interest  in  the  company,  and  not  otherwise,  remonstrated 
and  objected  to  subjecting  the  affairs  of  the  company  to  such  ex- 
posure, for  the  reasons  above  set  forth,  and  for  no  other  reason 
whatever,  and  with  no  purpose,  object,  or  design  than  to  pro- 
mote the  best  interests  of  all  the  stockholders. 

The  defendants  say  that  the  said  board  of  directors,  and  not 
E.  A.  Stevens,  in  the  exercise  of  their  best  discretion,  and,  as 
they  then  believed  and  now  believe,  for  the  best  interest  of  the 
stockholders,  sold  sixteen  coal  barges,  the  property  of  the  com- 
pany;  that  they  did  not  call  a  meeting  of  the  stockholders  to 
consult  them  in  regard  to  such  sale,  that  i!  has  not  been  usual 
to  call  such  meetings  or  consult  the  stockholders  in  regard  to  the 
details  of  the  business  of  the  company,  from  the  first  organiza- 
tion to  the  present  time ;  these  defendants  believing  that  the 
purpose  for  which  the  directors  of  the  company  were  appointed 
was  the  conduct  and  management  of  such  details,  in  their  dis- 
cretion, as  the  interest  of  the  stockholders  might  require  j  and 
they  deny  that  Stevens,  or  any  of  the  defendants,  or  the  said 
board  of  directors,  have  any  intention  of  selling  the  said  sixteen 
freight  barges  in  the  bill  mentioned,  unless  the  company  should 
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go  into  liquidation  and  cause  its  affairs  to  be  wound  up  and  set- 
tled. 

The  defendants,  denying  as  before  that  Stevens  has  inde- 
pendently, and  not  in  subordination  to  the  board  and  with  their 
authority,  concurrence  or  approbation,  done  any  thing  in  the  prem- 
ises, say  that  the  business  of  the  said  company  has,  by  and 
with  such  consent,  authority  and  approbation,  been  done,  and 
the  accounts  thereof  kept  in  and  under  various  names  used  to 
discriminate  the  different  branches  of  their  business,  and  for 
greater  convenience  in  keeping  the  accounts  thereof  and  distin- 
guishing the  different  interests  of  the  various  persons  who  have 
from  time  to  time  been  interested  with  them  in  the  business  done 
by  them  or  in  the  different  branches  thereof.  And  in  so  doing, 
although  these  defendants  do  not  now  recollect  the  use  of  all  the 
names  in  that  behalf  alleged  in  the  bill,  they  are  willing,  for  the 
purposes  of  this  suit,  to  admit  and  do  admit  that  all  of  the 
said  names  may  have  been  used  for  the  purposes  aforesaid, 
during  the  period  of  the  existence  of  the  company  ;  but  they  ut- 
terly deny  that  such  names  have  been  used  for  the  purpose  of  con- 
cealing or  keeping  secret  the  operations  or  business  of  said  com- 
pany from  the  public  or  the  stockholders,  or  to  prevent  them 
from  obtaining  any  information  in  regard  to  the  proceedings  of 
the  company,  or  for  any  unlawful  or  improper  purpose,  or  from 
any  other  design  or  motive  than  to  promote  the  convenient,  safe 
and  successful  prosecution  of  the  said  business,  and  make  the 
eame  profitable  to  the  stockholders  for  their  benefit  and  advan- 
tage. 

They  admit  and  say  that  from  the  time  when  E.  A.  Stevens 
consented,  on  the  application  of  the  said  associates  who  after- 
wards became  stockholders  in  the  year  1831,  to  unite  his  interest 
in  the  transportation  business  with  them,  and  became  a  stock- 
holder as  before  stated,  he  has  given  thereto  his  best  endeavors 
and  exertions,  in  good  faith,  to  promote  the  success  of  the  com- 
pany, enlarge  its  business  and  increase  its  profits  for  the  benefit 
of  the  stockholders  therein;  and  that  in  so  doing  he  has  at  all 
times  preserved  a  vigilant  general  superintendence  of  the  affairs 
of  the  company  and  its  various  agents,  and  under  the  authority 
of  the  board  of  directors,  and  with  their  concurrence  and  appro- 
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batiou  and  in  subordination  to  the  president  and  directors,  has 
managed  the  affairs  and  business  of  the  company  with  fidelity 
and  skill  and  greatly  to  the  advantage  of  the  said  stockholders, 
and  in  such  wise  that  the  board  of  directors  have  been  able  to 
declare  and  pay  to  the  stockholders  annual  dividends  of  from  16 
to  18  per  cent,  per  annum,  from  1831  to  this  time,  over  and 
above  the  current  expenses  of  the  company  and  the  aforesaid 
accumulation  of  capital,  by  earnings  and  profits  of  the  business 
of  the  company,  invested  and  reserved  as  aforesaid,  amounting 
to  more  than  four  times  the  amount  of  the  capital  paid  in  by  the 
stockholders;  and  that  in  his  said  general  superintendence,  the 
said  Stevens  has,  with  the  concurrence  and  approbation  of  the 
said  board  of  directors,  and  with  the  full  knowledge  and  ac- 
quaintance of  all  the  stockholders,  from  the  year  1831  to  the 
filing  of  the  bill,  exercised  broad  discretionary  powers,  and  that 
no  complaint  has  ever  been  made  by  any  stockholder  in  relation 
thereto,  or  the  management  of  the  affairs  of  the  company ;  and 
in  such  management  the  said  Stevens  has  always  done  what,  in 
good  faith  and  in  his  best  discretion,  he  deemed  for  the  interest 
of  the  stockholders. 

The  defendants  say  that  the  conduct  and  management  of  the 
affairs  of  the  company,  so  far  as  the  same  has  devolved  on  said 
Stevens  as  above  stated,  has  been,  and  as  they  believe,  is  now 
entirely  satisfactory  to  every  stockholder  in  the  company,  the 
complainant  not  excepted  ;  and  in  confirmation  of  this  they  say 
that  at  the  said  meeting  of  the  stockholders  at  New  Brunswick, 
.on  the  3d  of  April,  1847,  every  share  of  stock  was  represented 
,by  the  holder  thereof  in  person  or  by  proxy,  except  two  shares 
in  the  name  of  A.  Jenkins,  deceased,  in  behalf  of  whose  estate, 
.however,  his  brother,  M.  Jenkins,  was  present  and  acted,  (in  what 
.capacity  the  defendants  are  ignorant,)  and  except,  also,  one  share 
,in  the  name  of'William  Gulick,  who  was  absent.  That  at  such 
meeting  the  said  stockholders  were  informed  that  the  complain- 
ant had  given  notice  of  an  intention  to  apply  to  this  court  for 
the  receivers  prayed  for  in  the  bill,  and  thereupon  the  following 
resolution  was  unanimously  passed  by  the  stockholders,  the  com- 
plainant being  present  and  voting  for  it,  viz. : 

"  Resolved,  That  the  thanks  of  the  stockholders  are  due  to 
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Edwin  A.  Stevens  for  the  ability  and  success  with  which  the 
affairs  of  the  New  Brunswick  Steamboat  and  Canal  Transporta- 
tion Company  have  been  managed  by  him,  and  that  they  have 
undiminished  confidence  in  the  management  of  the  affairs  of  the 
company." 

The  defendants,  protesting  and  insisting  that  they  are  not  lia- 
ble, and  cannot  be  required  to  render  the  accounts  prayed  for  in 
the  bill,  in  any  suit  to  which  the  said  New  Brunswick  Co.  is  not 
a  party,  say  that  they  have  rendered  to  the  board  of  directors 
of  the  said  company,  full  and  true  accounts  of  all  and  every  their 
respective  acts,  receipts,  and  payments,  in  the  conduct  of  the 
affairs  of  the  company,  and  they  say  and  insist  that  there  is  no 
pro'per  party  before  the  court  to  or  with  whom  these  defendants 
can,  either  in  law  or  equity,  be  called  to  account. 

They  deny  the  breaches  of  trust  and  violations  of  duty 
charged  in  the  bill,  and  all  and  every  misapplication  of  the  funds 
or  property  of  the  company,  by  them,  or  with  their  knowledge, 
and  say  that,  so  far  as  they  have  done,  authorized,  approved,  or 
known,  the  whole  conduct  of  the  affairs  of  the  company,  and  the 
application  and  appropriation  of  the  funds  of  the  company,  have 
been  done  and  made  in  good  faith,  for  the  best  "interests  of  the 
stockholders,  and  for  the  purposes,  and  within  the  powers  em- 
braced in  the  charter.  The  said  investment  of  the  funds  of  the 
company,  in  the  purchase  of  boats,  vessels,  steamboats,  and  other 
property ;  the  said  reservation  of  a  portion  of  its  funds,  by  way 
of  surplus,  to  meet  and  guard  against  contingencies,  and  provide 
for  the  purchase  and  building  of  boats;  the  employment  of  the 
boats  and  vessels  of  the  company  in  manner  above  set  forth; 
the  running  of  the  various  transportation  lines  by  the  said  com- 
pany, as  in  the  bill  is  stated  and  herein  admitted;  the  termina- 
tion of  the  said  contract  with  the  said  Camden  and  Amboy  Rail- 
road Company  ;  the  aforesaid  general  superintendence  of  the 
business  of  the  company  by  said  E.  A.  Stevens,  and  the  mode 
and  manner  in  which  such  business  has  been  done — have  been 
open  and  notorious,  and  without  any  concealment  on  the  part  of 
these  defendants,  or  any  of  them,  and  acquiesced  in  by  the  stock- 
holders during  the  whole  period  of  the  existence  of  said  com- 
pany, until  at  or  about  the  time  of  the  filing  of  the  bill. 
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IF.  Halated  and  P.  D.  Vroom,  in  support  of  the  motion  for  a 
receiver. 

They  cited  1  Edw.  84,  518;  9  Simon's  Rep.  53;  3  Paige 
222;  6  Cond.  Rep.  210;  6  Wheat.  597;  19  John.  Rep.  1  ;  4 
Peters  152;  Angell  &  Ames  on  Corp.  60;  4  Craneh  128;  4 
Wheat.  636;  3  JFaro7  583;  7  J6.  31  ;  3  Pic/;.  Ifrp.  232,  9; 
2  Jo/in.  Pe/>.  109  ;  4  Pet.  168 ;  11  16.  546  ;  6  Hill's  Rep.  37  ; 
4  TftW.  22;  4  Day  322,  3;  2  Safe*.  Rep.  98;  1  Gadison 
94;  Oo.  Jao.  363,  503;  5  J5ac.  46.  344;  2  &mnd.  277;  1 
jW.  Raymond  202;  CVo.  Jao.  315,  425;  3  Munroe  17 ;  5 
Dana  85;  1  &nu&'«  Prao.  277;  8  Fes.  87;  9  Missouri 
Rep.  606;  jEtfto.  on  Receivers  1,  2;  3  Aik.  564;  7  Pa?>e 
294 ;  1  76.  587. 

L.  B.  Woodruff  and  G.  Wood,  contra.  They  cited  1  McCoy 
29 ;  2  Pcu#e  438 ;  3  Mylne  &  Craig  309 ;  2  Jb/m.  CA.  .Jfcp. 
371  ;  1  Green's  Ch.  Rep.  163;  15  Pick.  Rep.  363;  2  jRu«se# 
126 ;  3  Paige  230 ;  Angell  &  Ames  on  Corp.  441 ;  2  Story's  Eq. 
Jar.,  §  951 ;  4  R'ph's  Rep.  578  ;  Angell,  &  Ames  on  Corp.  83, 
4,  158,  9;  12  Ves.  4;  2  Jfarf.  Prac.  187,  8,  9  ;  16  Ves.  59  ;  2 
Pa/<?e  452 ;  Story's  Eq.,  §  821 ;  Story  on  Partnership,  §  228  ; 
1  Russell  441;  15  Conn.  Rep.  475;  3  Cbtcen  264;  16  Mass. 
Rep.  102. 

THE  CHANCELLOR.  The  bill  is  exhibited  by  one  stockholder 
of  one  incorporated  company  (The.New  Brunswick,  &c.)  against 
three  other  stockholders,  who  are  also  directors  of  the  same  com- 
pany, praying  an  account  of  all  the  property  bought  by  them,  or 
either  of  them,  with  the  money  of  the  company,  and  of  the  rents 
and  profits  thereof,  and  of  all  moneys  received  by  the  defendants, 
or  either  of  them,  from  the  business  of  the  company,  and  ex- 
pended in  the  purchase  of  property,  and  that  the  defendants 
may  account  for  all  breaches  of  trust  as  directors,  agents,  or 
trustees  of  the  company,  and  make  good  all  losses  incurred 
thereby,  and  may  account  for  all  moneys  made  by  them,  or  either 
of  them,  by  the  purchase  or  sale  of  any  property  of  the  company ; 
and  may  be  decreed  to  pay  to  the  complainant  his  proportionate 
share  of  what  may  be  found  due,  and  of  all  surplus  moneys  in 
the  hands  of  them,  or  either  of  them,  not  required  for  the  busi- 
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ness  of  the  company,  or  to  pay  the  same  to  a  receiver;  and  that 
all  the  property  not  necessary  for  the  objects  of  the  company 
may  be  sold,  and  the  proceeds  divided  among  the  stockholders, 
or  paid  to  a  receiver;  and  that  a  receiver  may  be  appointed  of 
the  rents  and  profits  of  the  real  estate  at  Camden,  purchased 
with  the  funds  of  the  company,  and  of  all  other  property  pur- 
chased by  the  defendants,  or  either  of  them,  with  the  funds  of 
the  company,  without  the  consent  of  the  company,  and  not  neces- 
sary for  the  objects  thereof;  and  praying,  also,  an  injunction  re- 
straining the  defendants  from  selling  any  real  estate  purchased 
with  the  funds  of  the  company,  and  from  selling  any  other  pro- 
perty of  the  company  without  the  consent  of  the  stockholders, 
and  from  managing  and  controlling  the  affairs  of  the  company 
at  their  will  and  pleasure,  and  without  the  consent  of  a  lawfully 
constituted  board  of  directors.  An  injunction,  pursuant  to  the 
prayer  of  the  bill,  was  allowed. 

A  supplemental  bill  was  afterwards  filed,  stating  other  facts, 
and  making  other  persons  defendants,  and  praying  the  same  re- 
lief against  them,  and  praying  that  they  and  the  defendants  in 
the  original  bill  may  be  restrained  by  injunction  from  disposing 
of  any  property  of  the  company,  and  from  winding  up  its  affairs, 
or  causing  it  to  go  into  liquidation,  without  the  consent  of  the 
stockholders.  An  injunction,  pursuant  to  the  prayer  of  this  bill, 
was  also  allowed. 

A  motion  is  now  made,  on  tLe  part  of  the  complainant,  for  the 
appointment  of  a  receiver,  to  take  charge  of  certain  real  estate 
situated  in  Pennsylvania,  on  the  Delaware  river — one  tract  in 
Bristol  and  the  other  in  Philadelphia  (called  the  Walnut  street 
property) — alleged  by  the  bill  to  have  been  purchased  with  the 
funds  of  the  said  "  The  New  Brunswick,"  &c.,  the  legal  title  to 
which  tracts,  respectively,  is  in  the  name  of  one  or  more  indi- 
viduals, without  the  recognition  of  any  interest  of  "The  New 
Brunswick,"  &c.,  therein ;  and  also  to  take  charge  of  certain, 
moneys,  alleged  in  the  original  bill  to  be  the  funds  of  "The  New 
Brunswick,"  &c.,  in  the  hands  of  E.  A.  Stevens,  the  use  of 
which,  the  bill  alleges,  he  has  improperly  obtained. 

The  answer  of  the  defendants  to  the  original  and  supplemen- 
tal bill  has  been  read  in  opposition  to  the  motion  ;  and,  among 
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other  things,  states  that  the  said  moneys  were  loaned  to  said 
Slovens  by  the  board  of  directors  of  "  The  New  Brunswick 
Steamboat  and  Canal  Transportation  Company." 

There  is  one  ground  on  which,  in  view  of  the  whole  case  as 
developed  by  the  bill  and  answer,  the  motion  for  a  receiver 
might,  perhaps,  be  safely  denied,  without  considering  other  ob- 
jections to  the  allowance  of  it.  From  the  allegations  of  the  bill, 
it  would  seem  to  appear  that  the  enormous  accumulation  of  pro- 
perty by  the  New  Brunswick  Co.,  of  which  the  property  for 
which  a  receiver  is  asked  is  claimed  to  be  a  part,  is  the  result  of 
a  fraud  on  the  rights  of  others,  not  parties  to  this  suit,  nor  parties 
to  the  arrangement  between  the  New  Brunswick  Steamboat  and 
Canal  Transportation  Co.  and  the  united  railroad  and  canal  com- 
panies, set  forth  in  the  bill,  which  produced  such  accumulation. 
And  this  may  turn  out  to  be  so,  notwithstanding  anything  said 
in  the  answer.  If  this  be  true,  this  court  would  not  become  the 
instrument  to  distribute  the  spoils,  on  the  application  of  one 
who  has  been  a  stockholder  from  the  beginning  in  the  New 
Brunswick  Steamboat  and  Canal  Transportation  Co.,  and  cogni- 
zant of  the  fraudulent  arrangement  and  proceedings  which  pro- 
duced such  accumulation,  which  is  the  position  of  the  complain- 
ant in  this  case. 

But  the  motion  must  be  denied  on  other  grounds.  As  to  the 
Walnut  street  property,  it  was  in  the  use  of  the  New  Bruns- 
wick Co.  a  number  of  years,  and  during  that  time  the  situation 
of  it  in  reference  to  title  was  the  same  as  it  is  now.  While  the 
arrangement  with  the  said  united  companies  existed,  and  the 
bus! ness  charged  by  the  complainant  to  be  illegal  and  fraudulent, 
and  from  which  the  overgrown  accumulation  of  property  arose, 
was  continued,  the  complainant,  with  full  knowledge  of  the  ar- 
rangement, was  silent.  But  when  the  business  was  discontinued, 
the  complainant  filed  his  bill,  alleging  that  this  property  is  not 
wcessary  for  the  legitimate  business  of  the  New  Brunswick 
Steamboat  and  Canal  Transportation  Co.,  and  prays  that  it  may 
be  sold,  and  the  proceeds  of  it  distributed  ;  and  asks  that  a  re- 
ceiver may  at  once,  on  the  filing  of  his  bill,  be  appointed  to  take 
charge  of  it.  The  complainant  is  in  no  more  danger  now  in  ref- 
erence to  the  title  of  this  property  than  he  has  been  for  years, 
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and  no  apprehension  of  danger  is  alleged  as  to  the  responsibility 
of  the  person  in  whom  the  title  is.  Delay  is  often  fatal  to  an 
application  for  a  receiver,  and  in  this  case  an  application  by 
this  complainant  for  the  prompt  action  he  asks  of  the  court  cornea 
with  ill  grace.  As  to  the  real  estate  in  Bristol,  the  title  is  in  a 
director  of  the  New  Brunswick  Co.,  whose  responsibility  is  not 
questioned,  and  no  danger  of  loss  is  suggested. 

As  to  the  money  loaned  to  Stevens — when  the  object  of  a  suit 
is  to  compel  the  payment  of  a  sum  of  money,  there  seems  to  be 
no  propriety  in  ordering  it  to  be  paid  to  a  receiver  on  the  filing 
of  the  bill.  It  may  also  be  said,  in  reference  to  this  money, 
that  no  danger  or  apprehension  of  loss  is  suggested. 

It  is  unnecessary  to  consider  the  difficulty  suggested  on  the 
argument  of  appointing  a  receiver  to  take  charge  of  real  estate 
situated  in  another  state. 

Motion  denied. 


WILLIAM  PHCENIX  v.  SILAS  C.  CLARK. 

1.  On  bill  by  a  mortgagee  against  a  mortgagor,  making  other  mortgageea, 
and  judgment  creditors  of  the  mortgagor  parties  defendant,  a  decree  for  sale 
was  made,  to  satisfy  the  encumbrances,  according  to  their  priorities.     The 
property  was  sold  under  the  decree.    Afterwards,  the  mortgagee  last  in  priority, 
the  proceeds  of  the  sale  under  the  decree  not  being  sufficient  to  pay  any  part 
of  his  mortgage,  bought  the  property  from  the  purchaser  under  the  decree, 
and  filed  a  bill  against  the  mortgagor,  who  still  remained  in  possession,  to 
restrain  him  from  committing  waste.    The  injunction  was  allowed,  and  a 
motion  to  dissolve  it  was  denied. 

2.  After  sale  of  mortgaged  premises  under  decree  and  execution,  the  mort- 
gagor in  possession  will  be  restrained  from  committing  waste. 


Silas  C.  Clark  and  his  wife  gave  several  mortgages  on  lands 
in  Morris  county,  the  first  of  which  was  held  by  Edward  W. 
Whelpley,  the  second  by  Barnabas  Doremus,  the  third  by  Joseph 
Cutler,  the  fourth  and  fifth  by  Charles  J.  Skellinger  and 
William  Phoenix,  respectively.  Joseph  Fairchild,  Charles  J. 
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Skellenger,  John  Condit,  and  John  H.  and  Thomas  Stephens 
recovered  judgments  against  Clark,  in  the  Circuit  Court  of 
Morris. 

Doremus  filed  his  bill  in  this  court  for  foreclosure  and  a  sale 
of  the  mortgaged  premises,  and  made  the  other  mortgagees  and 
the  judgment  creditors  defendants.  A  decree  was  made  for  the 
sale  of  the  premises  to  satisfy  the  encumbrances,  according  to 
their  priorities. 

The  sheriff  sold  the  premises 'to  one  Freeman  Wood,  Phoenix 
not  being  present  at  the  sale,  and  conveyed  the  premises  to  Wood 
on  the  1st  of  October,  1846.  The  sum  for  which  the  premises 
sold  was  insufficient  to  pay  any  part  of  Phoenix's  mortgage,  after 
satisfying  the  prior  mortgages. 

On  the  26th  of  October,  1846,  Phoenix  agreed  with  Wood  to 
give  him  what  he  had  paid  to  the  sheriff  and  $50  for  the  premi- 
ses, and  Wood  agreed  to  take  it,  and  thereupon  conveyed  the 
premises  to  Phoenix. 

On  the  4th  of  November,  1846,  Pliceuix  filed  his  bill  stating 
the  before-mentioned  facts,  and  that  he  bought  the  premises  from 
Wood,  as  aforesaid,  in  order  to  secure  to  himself  the  amount 
decreed  to  be  paid  to  him  on  his  mortgage ;  that  the  lands  are  a 
scanty  security  for  the  money  so  paid ;  that  they  are  still  occu- 
pied by  Clark  ;  that  he,  Clark,  is  embarrassed  in  his  pecuniary 
affairs,  and  unable  to  pay  to  him,  Phoenix,  the  amount  so  ad- 
judged and  decreed  to  him  ;  that  since  the  said  decree,  and  since 
the  said  sale  to  Wood,  and  since  the  said  conveyance  by  Wood 
to  him,  Phoenix,  Clark  has  committed  great  waste  upon  the 
premises  by  cutting  down  the  wood  and  timber;  and  that,  on 
the  Friday  or  Saturday  of  the  week  before  the  bill  was  filed  by 
Phoenix,  Clark  cut  down  a  large  quantity  of  wood  and  timber, 
and  sold  it  to  one  Stephen  Connett;  and  praying  an  injunction 
against  Clark,  restraining  him  from  committing  further  waste. 

The  injunction  was  granted. 

A  motion  was  made,  without  answer,  to  dissolve  the  injunc- 
tion. 

A  demurrer  was  also  filed  to  the  bill. 

V.  Dalrimple,  in  support  of  the  demurrer  and  of  the  motion 
to  dissolve  the  injunction. 
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J.  S.  Hager,  contra. 

THE  CHANCELLOR.  The  motion  to  dissolve  is  denied,  and 
the  demurrer  to  the  bill  overruled.  It  is  true  that  the  pur- 
chaser at  the  sheriff's  sale,  or  his  grantee,  might  bring  ejectment, 
and  obtain  from  the  court  in  which  the  ejectment  is  brought,  u 
rule  to  stay  waste,  but  in  the  meantime,  and  before  that  could 
be  done,  the  mortgagor,  remaining  in  possession,  might  destroy 
the  property,  or  commit  irreparable  waste,  and  compensation  in 
damages  might  not  be  attainable  by  reason  of  the  inability  of 
the  mortgagor  to  respond. 

If  this  court  should  not,  itself,  put  the  purchaser  at  sheriff's 
sale,  of  mortgaged  premises,  in  possession,  it  should  certainly 
extend  its  arm  to  protect  the  property  from  waste  and  destruc- 
tion until  the  purchaser  can  have  an  opportunity  of  obtaining 
the  aid  which  a  court  of  law,  on  ejectment  being  brought,  can 
afford  him  to  prevent  waste.  In  this  case  the  title  has  passed 
from  the  defendant  by  the  decree  of  this  court.  There  is,  there- 
fore, no  question  of  title  in  the  way.  The  mortgagor  is  merely 
holding  possession  of  the  property,  without  pretence  of  title,  till 
he  can  be  lawfully  dispossessed. 

I  have  no  doubt  of  the  propriety  of  the  interference  of  this 
court  in  such  a  case  by  injunction. 

Motion  denied,  and  demurrer  overruled. 
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ABRAHAM  P.  YOUNG  v.  THE  EXECUTORS  OF  JACOB  YOUNG. 

Award  set  aside,  on  the  ground  that  the  arbitrators  acted  on  a  matter  not 
within  the  submission. 


Jacob  Young  died  June  2d,  1843,  leaving  a  will,  dated  July 
1st,  1840,  of  which  he  appointed  Samuel  Stewart,  Philip  Fine, 
Edward  Hunt,  and  his  son,  Abraham  P.  Young,  the  complainant, 
executors.  Fine  died  in  May,  1845.  Differences  having  arrisen 
between  the  complainant  and  the  other  surviving  executors, 
they  agreed  to  submit  the  same  to  arbitration,  and,  thereupon, 
the  complainant,  in  his  individual  capacity  and  also  as  executor, 
and  the  said  Stewart  and  Hunt,  the  other  surviving  executors, 
on  the  13th  June,  1845,  entered  into  an  agreement  under  seal, 
by  which  they  submitted  all  matters  in  difference  as  set  forth  in 
the  schedule  annexed  to  the  said  agreement,  to  three  persons 
therein  named,  arbitrators  by  them  chosen,  and  mutually  cove- 
nanted and  agreed,  under  the  penalty  of  $500,  to  abide  and 
perform  the  award  of  the  said  arbitrators  unanimously  rendered. 

The  schedule  annexed  to  the  agreement  contained,  on  the  one 
side,  an  account  of  the  complainant  against  the  estate  of  the 
testator,  commencing  March  13th,  1814,  and  running  to  and  in- 
cluding the  year  1833,  and  consisting  of  charges  for  rails  and 
fencing  stuff,  lumber,  shingles,  glass,  carpenter  and  mason  work, 
•work  done  at  house,  work  at  barn,  hauling  stone  and  timber, 
cutting  timber,  boarding  hands,  money  paid  carpenter  and  ma- 
son, lumber  for  grain-house,  carpenter  and  mason  work,  shingles 
and  nails;  and,  on  the  other  side,  a  statement  of  the  claim  of 
the  executors  against  the  said  Abraham  P.  Young,  as  follows : 

"  Balance  on  bond  dated  January  23d,  1819,  penal  sum  $950, 
conditioned  for  payment  of  $475  on  or  before  May  1st,  1819, 
with  interest  from  day  of  payment,  drawn  by  Abraham  P.  Young 
and  Jacob  Young  to  Philip  Slout,  paid  off  by  Jacob  Young." 

The  testator  had  three  sons,  the  complainant  and  two  others, 
and  had,  in  his  lifetime,  put  each  of  them  in  possession  of  a 
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farm  ;  and  had  put  buildings  on  the  farms,  respectively,  of  which 
he  had  put  the  other  two  sons,  severally,  in  possession,  at  his 
own  expense.  A  large  part  of  Abraham's  account  annexed,  as 
aforesaid,  to  the  agreement  of  submission  was  for  materials  fur- 
nished and  work  and  labor  done  in  putting  up  buildings  on  the 
farm  of  which  he  had  been  put  in  possession.  The  several 
farms  were  devised  to  the  sons  severally  in  possession. 

It  was  admitted  before  the  arbitrators  that  an  agreement  had 
been  made  between  the  father  and  the  sons,  by  which  the  several 
farms  were  allotted  to  the  sons  severally,  and  to  be  devised  to 
them  respectively,  on  their  paying  a  certain  sum  per  acre.  And 
it  was  also  admitted  before  the  arbitrators,  that  Abraham  was 
charged  in  the  will  $4  an  acre  more  for  the  farm  devised  to  him 
than  by  the  said  agreement  he  was  to  be  charged. 

The  arbitrators  admitted  evidence  that  Abraham  had  cut  and 
sold  timber  from  the  farm  in  his  possession,  (afterwards  devised 
to  him,)  in  the  lifetime  of  the  testator,  and  twenty  years  prior 
to  the  agreement  of  submission,  and,  considering  this  wood  and 
timber  as  a  set-off  against  his  whole  account,  allowed  him  nothing 
on  his  account,  and  made  an  award  against  him  for  the  amount 
of  the  principal  and  interest  of  the  bond  stated  in  the  schedule 
annexed  to  the  agreement  of  submission. 

The  bill  was  filed  to  set  aside  the  award. 

An  answer  was  put  in  by  the  executors,  and  testimony  was 
taken. 

P.  B.  Kennedy  and  P.  D.  Vroom,  for  the  complainant.  They 
cited  10  Wend.  498;  1  John.  Ch.  313;  2  Paige  193;  15 
John.  Rep.  511,  229 ;  1  Green's  Rep.  68  ;  2  South.  Rep.  721  ; 
3  John.  Rep.  427  ;  9  Ib.  141  ;  1  Green's  Ch,  Rep.  297,  301  ; 
3  Atk.  468  ;  3  Wash.  C.  C.  Rep.  45 ;  Coxe's  N.  J.  Rep.  385 ;  2 
Penn.  Rep.  932 ;  5  Hoist.  Rep.  17  ;  2  Green's  Rep.  333. 

H.  McMiller  and  8.  G.  Potts,  contra.  They  cited  10  John. 
Rep.  143  ;  3  Ib.  367  ;  2  Ib.  62 ;  1  MoCord  408  ;  2  Bibb  456  ; 
3  Ib.  441  ;  1  Ward.  236  ;  2  Cowen  638;  1  Ib.  117  ;  5  Wheat. 
394;  10  Wend.  589;  14  John.  Rep.  96;  3  Bl.  Com.  16; 
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16   Vt.  Rep.   450;    7   Cowen  186;    3   Oaines   166;    1    Lord 
Kaym.  248. 

THE  CHANCELLOR.  The  submission  was  of  Abraham's 
account  against  the  estate,  on  the  one  side,  and  of  the  claim  of 
the  executors  on  the  bond  on  the  other.  Both  were  very  stale  de- 
mands. The  bond  was  due  in  May,  1819.  When  the  testator 
paid  it,  if  he  did  pay  it,  did  not  appear.  There  was  a  credit  on 
it,  March  17th,  1823,  of  $22.08,  signed  by  the  testator. 

On  this  submission,  both  parties  were  at  liberty  to  rely  on  the 
lapse  of  time  as  a  bar,  or  neither  was.  The  arbitrators  could 
not  capriciously  give  effect  to  the  lapse  of  time  as  against  one, 
and  refuse  to  do  so  as  against  the  other.  That  was  not  the 
course  adopted  by  the  arbitrators.  It  is  clear  that  they  reached 
their  result  by  permitting  the  executors  to  show  that  Abraham 
had  cut  from  the  farm  in  his  possession,  wood  and  timber,  twenty 
years  before,  and  by  offsetting  this  wood  and  timber  against  his 
account,  and  charging  him  with  the  principal  and  interest  of  the 
bond,  notwithstanding  the  lapse  of  time  and  his  insistment 
before  them  that  he  had  paid  the  bond. 

Would  Abraham  have  entered  into  a  submission  which  would 
allow  the  executors  to  claim  against  his  account  the  value  of 
the  wood  and  timber  he  had  cut  from  the  farm  in  his  possession, 
and  which  had  since  been  devised  to  him  ?  He  did  not  make 
such  a  submission.  The  particular  subjects  of  submission  were 
designated.  And  the  case  shows  sufficient  reason  why  Abraham 
should  not  agree  to  submit  the  matter  of  the  wood  and  timber. 
The  father  paid  for  the  buildings  put  on  the  farms  of  the  other 
two  sous.  Should  the  wood  and  timber  which  Abraham  took 
off  the  farm  devised  to  him  be  considered  as  a  payment  by  the 
father  for  the  buildings  put  on  this  farm  ? 

Again,  it  was  admitted  before  the  arbitrators  that  Abraham 
was  charged  in  the  will  $4  an  acre  more  for  the  farm  devised  to 
him  than  he  was  to  have  been  charged  under  the  agreement, 
also  admitted  to  have  been  made,  by  which  the  several  farms 
were  allotted  to  the  several  sous,  and  were  to  be  devised  to  them 
on  paying  a  certain  sum  per  acre.  These  are  abundant  reasons 
why  Abraham  should  not  make  such  a  submission  as  would  au- 
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thorize  the  arbitrators  to  charge  him  with  the  wood  and  timber 
he  had  taken  off  the  farm  allotted  and  devised  to  him.     The  ar- 
bitrators did  charge  him  with  this  wood  and  timber;  and  in 
doing  so  they  acted  upon  a  matter  not  within  the  submission. 
For  this  reason,  the  award  will  be  set  aside. 

Order  accordingly. 


THOMAS  J.  OAKLEY  v.  DARIUS  YOUNG  AND  OTHERS. 

1.  In  August,  1844,  B.  recovered  a  judgment  against  Y.,  who  was  then  seized 
of  certain  lands.     On  the  6th  of  January,  1845,  Y.  conveyed  an  undivided 
half  of  said  lands  to  L.    On  the  14th  of  January,  1845,  Y.  confessed  a  judg- 
ment to  L.,  upon  which  execution  was  immediately  issued  and  levied  upon  all 
the  right  of  Y.  in  the  said  lands.     On  the  9th  of  August,  1845,  execution  was 
issued  on  B.'s  judgment,  and  levied  on  all  the  said  lands.    An  injunction  was 
allowed,  restraining  the  sheriff  from  selling,  under  the  judgment  confessed  to 
L.,  the  undivided  half  which  had  been  conveyed  to  him  prior  to  the  entry  of 
his  judgment. 

2.  The  bill  further  charged  that  the  judgment  confessed  to  L.  wascollusively 
confessed  and  taken  for  the  purpose  of  defeating  the  prior  judgment,  and  of 
protecting  Y.'s  property  from  his  creditors;  and  prayed  that  B.'s  judgment 
might  be  declared  the  prior  lien  on  all  the  lands.    A  demurrer  to  the  bill 
was  overruled. 


The  bill  states  that  in  August,  1844,  John  F.  Bailey  obtained 
a  judgment  against  Darius  Young,  by  confession,  for  $10,000  ; 
that  Young  was  then  possessed  of  block  11,  in  Jersey  City,  which 
was  conveyed  to  him  by  the  Associates  of  the  Jersey  Co.,  May 
20th,  1844. 

That  on  the  6th  of  January,  1845,  Young  and  his  wife  con- 
veyed an  undivided  half  of  this  block  to  Lathrop  and  Bartlett, 
for  the  consideration  expressed  of  $6009 ;  and  on  the  same  day 
released  to  Lathrop  and  Bartlett  the  undivided  half  of  the  water 
right  in  front  of  the  block. 

That  Bailey  assigned  his  judgment  to  the  complainant  on  the 
24th  of  February,  1845,  for  the  consideration  expressed  of 
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$5000;  aucl  covenanted  that  there  was  $5000  due,  and  interest 
and  costs. 

That  before  taking  the  assignment,  the  complainant  inquired 
of  Young  as  to  the  said  judgment,  and  was  told  it  was  valid,  and 
that  the  amount  thereof  was  due  Bailey  ;  and  the  complainant 
then  told  Young  he  was  about  to  take  an  assignment  of  the  judg- 
ment, to  which  Young  made  no  objection,  but  solicited  the  com- 
plainant to  delay  issuing  execution  on  the  said  judgment,  which 
he  did. 

That  on  the  14th  of  January,  1845,  Young  confessed  a  judg- 
ment to  Lathrop  and  Bartlett  for  $6101.81,  and  on  the  17th  of 
June,  1845,  another  judgment  for  $8220.62. 

That  when  these  judgments  were  confessed  to  Lathrop  and 
Bartlett,  they  knew  of  the  Bailey  judgment,  and  connived  and 
colluded  with  Young  to  have  the  said  judgments  confessed  to 
them,  in  order  to  defeat  the  Bailey  judgment,  and  to  defraud 
the  complainant  of  the  benefit  thereof.  That  the  complainant, 
confiding  in  Young,  deferred  issuing  execution  for  nearly  a  year 
from  the  date  of  the  Bailey  judgment. 

That  on  the  14th  day  of  January,  1846,  Lathrop  and  Bartlett 
issued  and  delivered  to  the  sheriff  an  execution  on  the  first  of 
said  judgments  confessed  to  them;  and  on  the  17th  of  June, 
1845,  delivered  to  the  sheriff  an  execution  on  the  other  of  said 
judgments.  That  on  the  9th  of  August,  1845,  the  complainant 
delivered  to  the  sheriff  an  execution  on. the  Bailey  judgment, 
which  was  levied  on  the  whole  of  said  block  and  water  right. 

That  the  sheriff,  on  the  said  executions  in  favor  of  Lathrop 
and  Bartlett,  levied  on  all  the  right,  title  and  estate  of  Young  in 
the  said  block  and  water  right. 

That  Lathrop  and  Bartlett  caused  the  sheriff  to  make  his  levy 
in  manner  aforesaid,  and  thus  to  include  as  well  the  undivided 
half  conveyed  by  Young  and  wife  to  them,  by  the  deed  of  Jan- 
uary 6th,  1845,  as  the  other  undivided  half  belonging  to  Young, 
for  the  purpose  of  defeating  the  lien  of  the  complainant's  judg- 
ment on  that  half  of  the  block  and  water  right  conveyed  by 
Young  and  wife  to  them  as  aforesaid. 

That  Lathrop  and  Bartlett,  before  the  confession  of  the  said 
judgments  to  them,  became  embarrassed  and  had  not  the  means 
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to  advance  the  amount  of  the  said  judgments.  That  the  amount 
of  the  said  judgments  is  not  due,  and  that  they  were  taken  for 
a  larger  sum  thau  was  due,  for  the  purpose  of  covering  the  prop- 
erty of  Young,  and  delaying  and  hindering  other  creditors;  and 
that  the  said  judgments,  or  a  great  portion  thereof,  have  been 
paid  by  Young  since  they  were  confessed,  and  that  they  are 
kept  on  foot  for  the  purpose  of  protecting  the  property  of  Young 
from  the  other  creditors. 

That  Lathrop  and  Bartlett  now  claim  the  right  to  sell  under 
their  said  two  executions,  not  only  the  moiety  of  the  said  Young 
in  the  said  block  and  water  right,  but  also  the  moiety  of  the 
block  and  of  the  water  right  conveyed  to  them,  as  aforesaid,  by 
/oung  and  wife,  and  that,  by  so  doing,  they  will  relieve  that 
halt'  from  the  lien  of  the  complainant's  judgment. 

That  Lathrop  and  Bartlett  caused  notice  to  be  served  that  an 
application  would  be  made  to  the  Supreme  Court,  on  the  7th  of 
January,  1846,  for  a  rule  on  Bailey  to  show  cause  why  satisfac- 
tion of  his  judgment  should  not  be  entered,  alleging  that  it  had 
been  fully  paid,  and  for  au  order  to  stay  all  proceedings  on  the 
said  judgment. 

That  Young  has,  since  the  entry  of  the  Bailey  judgment,  be- 
come insolvent. 

That  the  complainant  believes  that  the  object  of  the  said  ap- 
plication to  the  Supreme  Court  is  to  delay  and  defeat  a  sale  of 
the  said  property  of  Young,  and  of  Lathrop  and  Bartlett,  tinder 
the  Bailey  judgment,  and  to  enable  Lathrop  and  Bartlett  first  to 
sell  said  property  on  their  said  judgments,  and  to  give  an  unjust 
advantage  to  their  said  judgments. 

That  the  whole  amount  of  the  said  two  judgments  confessed 
to  Lathrop  and  Bartlett  was  not  due  them,  but,  if  really  found 
due,  that  so  much  as  shall  be  found  due,  and  for  which  the  said 
judgments  were  confessed,  should,  pro  tanto,  be  considered  as 
having  been  previously  paid  to  Lathrop  aaid  Bartlett,  on  their 
said  executions,  by  the  transfer  of  the  half  of  the  said  block  and 
water  right,  at  the  consideration  expressed  in  the  deeds,  and 
that  Young,  and  Lathrop  and  Bartlett  are  bound  by  and  estopped 
from  denying  the  same,  they  having  had  full  notice  of  the  com- 
plainant's judgment,  and  of  its  priority. 
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That  the  sheriff  has  declared  he  will  sell  all  the  said  block 
and  the  water  rights  in  front  thereof,  first,  on  the  said  judgments 
of  Lathrop  and  Bartlett,  before  selling  on  complainant's  said 
judgment. 

The  bill  prays  that  the  said  judgments  confessed  to  Lathrop 
and  Bartlett  may  be  declared  fraudulent  and  void,  as  against  the 
complainant,  or,  if  they  be  deemed  valid,  that  an  account  may 
be  taken  of  what  is  justly  due  thereon;  and  that  the  judgment 
of  the  complainant  may  be  declared  a  lien  on  all  the  property 
Young  was  seized  of  at  the  entry  of  this  judgment,  and,  particu- 
larly, on  the  half  of  said  block  and  water  right  sold  by  Young 
and  wife  to  Lathrop  and  Bartlett  since  the  entry  of  the  Bailey 
judgment;  and  that  the  priority  of  the  Bailey  judgment,  as  a 
lien  on  all  the  real  estate  Young  was  seized  of  at  the  time  of  its 
rendition,  may  be  established  over  the  lien  of  the  said  judgments 
of  Lathrop  and  Bartlett.     And   that  the  defendants   may  dis- 
cover whether  Lathrop  and    Bartlett,   before  the  rendition  of 
their  said  judgments,  became   embarrassed,  and  whether  they 
advanced  the  amount  of  the  respective  bonds  on  which  the  said 
judgments  were  confessed,  and  may  set  forth  the  claims,  and  of 
what  they  consisted  ;  of  the  account  of  Lathrop  and  Bartlett, 
which  made  up  the  sums  mentioned  in  the  conditions  of  the 
said  bonds,  and  the  credits  to  which  Young  is  entitled  on  said 
account,  and,  specifically,  of  what  they  consisted,  and  all  pay- 
ments made  by  him  to  them,  on  account  of  his  indebtedness  to 
them,  on  account  of  said  judgments;  and  that  the  amounts  justly 
due  from  Young  to  them,  if  any,  may  be  ascertained  under  the 
direction  of  this  court;  and  that  the  sheriff  may  be  restrained 
from  selling  any  of  the  said  real  estate  of  Young,  under  the  said 
executions  of  Lathrop  and  Bartlett,  or  that  a  sale  of  all  the 
lands  of  Young  may  be  made  under  the  direction  of  this  court, 
and  the  moneys  arising  therefrom  be  brought  into  this  court,  for 
distribution  to  and  among  such  of  the  creditors  as  shall  be  enti- 
tled to  the  same,  according  to  their  legal  priorities. 

An  injunction  was  allowed,  according  to  the  prayer  of  the  bill 
in  that  respect. 

The  defendants1  filed  a  general  demurrer  to  the  bill. 

The  papers  were  submitted  to  the  court  without  argument. 
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E.  R.  V.  Wright  and  Thos.  W.  James  in .  support  of  the  de- 
murrer. 

W.  Hoisted,  contra. 

THE  CHANCELLOR.     The  demurrer  will  be  overruled. 

Order  accordingly. 


ANDREW  S.  GABR  v.  SELAH  HILL. 

The  repetition  in  a  further  answer,  or  in  an  answer  to  an  amended  bill,  of 
anything  contained  in  a  former  answer,  which  is  not  necessary  or  expedient, 
is  impertinent. 

The  answer  was  excepted  to,  and  some  of  the  exceptions  were 
allowed  by  the  master.  The  complainant  then  amended  his  bill. 
The  defendant,  in  answering  the  exceptions  and  the  amended 
bill,  repeated  the  whole  of  his  first  answer,  which  contained 
eighty  folios.  The  second  answer  was  excepted  to  for  imperti- 
nence. The  master  reported  that  the  exception  was  not  well 
taken.  An  appeal  to  the  Chancellor  was  taken  to  this  report. 

S.  R.  Hamilton,  for  the  appeal,  cited  I  Ho/.  CIi.  Pr.  252; 
3  Atk.  303 ;  1  Cboper's  Eq.  PL  322 ;  Mitford  PL  257,  318 ; 
1  Barb.  Ch.  Pr.  196;  2  16.  424;  6  Paige  46;  Story's  Eq. 
PL,  §  868 ;  8  Paige  590. 

i 

P.  D.  Vroom,  contra. 

THE  CHANCELLOR.  The  exception  should  have  been  al- 
lowed. The  repetition  in  a  further  answer,  or  in  any  answer  to 
an  amended  bill,  of  anything  contained  in  a  former  answer, 
which  is  not  necessary  or  expedient,  is  impertinent. 

VOL.  ii.  2  F 
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SILAS  C.  CLARK  v.  FREEMAN  WOOD  AND  WILLIAM  PH(ENIX 

1.  Notice  of  trial  is  a  breach  of  an  injunction  staying  proceedings  in  an 
action  at  law. 

2.  On  bill  by  one  in  possession  of  land,  for  the  specific  performance  of  an 
alleged  agreement,  by  the  defendant,  to  purchase  the  land  at  sheriff's  sale,  on 
execution  against  the  complainant,  and  take  a  mortgage  for  the  amount  ad- 
vanced by  him  to  pay  encumbrances,  an  injunction  to  restrain  proceedings  to 
recover  possession  from  the  complainant  will  not  be  retained  until  the  hear- 
ing, if  the  amount  due  is  large  in  proportion  to  the  value  of  the  land,  and  the 
responsibility  of  the  complainant  is  comparatively  limited 


The  bill  was  filed  by  Silas  C.  Clark,  who  had  given  several 
mortgages  on  his  lands,  and  against  whom  several  judgments 
had  been  recovered.  It  alleges  that  an  agreement  was  made 
between  him  and  the  defendant  Freeman  Wood,  prior  to  the 
sheriff's  sale  under  the  executions  then  levied  on  the  complain- 
ant's lands,  that  Wood  should  pay  the  encumbrances  on  the  land, 
except  the  mortgage  to  Phoenix,  the  other  defendant,  which  the 
complainant  says  he  intended  to  make  other  arrangements  to  pay 
off,  and  that  Wood  should  become  the  purchaser  at  the  sheriff's 
gale,  and  that  the  complainant  should  have  the  right  to  redeem 
the  lands  by  paying  to  Wood  what  he  should  advance  in  pay- 
ing encumbrances,  and  that  Wood  should  give  the  complainant 
a  writing  to  that  effect,  or  that  he  would  release  the  lands  to  the 
complainant,  and  take  a  mortgage  thereon  from  the  complain- 
ant for  the  money  he  should  advance,  as  soon  as  the  sheriff's 
deed  should  be  made  to  him,  Wood,  at  the  option  of  the  com- 
plainant, and  that  the  complainant  should  remain  in  the  posses- 
sion of  the  lands. 

The  bill  further  states  that  after  the  property  was  struck  off 
and  conveyed  by  the  sheriff  to  Wood,  he  made  a  deed  for  the 
land  to  Phoenix,  who  is  charged  with  notice  of  the  agreement,  in 
consideration  of  the  amount  which  he,  Wood,  had  advanced,  and 
$50;  and  that  Phoanix  had  commenced  an  action  of  ejectment 
at  law  to  recover,  possession  of  the  land. 

The  bill  prays  performance  of  the  said  agreement,  and  an  in- 
junction restraining  further  proceedings  in  the  ejectment. 
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The  injunction  prayed  was  allowed. 

Answers  were  put  in,  and  a  motion  made  to  dissolve  the  in- 
junction. 

J.  D.  Hager  and  E.  W.  Whelpley,  for  the  motion. 
V.  Dalrimple,  contra. 

Mr.  Dalrimple  stated,  and  it  was  not  denied,  that  since  the 
service  of  the  injunction  the  plaintiff  in  the  ejectment  hid 
caused  a  notice  of  trial  in  that  action  to  be  served,  and  submit- 
ted that  the  motion  should  not  now  be  heard. 

The  Chancellor  said  it  was  a  breach  of  the  injunction  to  give 
notice  of  trial.  See  2  Sim.  and  Stu.  186. 

The  notice  of  trial  was  thereupon  countermanded,  and  Mr. 
Dal  ri  in  pie  consented  that  the  argument  of  the  motion  to  dis- 
solve should  proceed. 

Cases  cited  in  support  of  the  motion:  4  Wheat.  255;  1  Ma- 
son 191  ;  3  Wend.  208;  2  Story's  Eg.,  §  1020;  Rev.  Stat.  658, 
§  4 ;  Saxton  537 ;  1  Green's  Ch.  264 ;  2  Ib.  429 ;  1  Halst.  Ch. 
20;  2  Sugdon  on  Vendors  221,  223,  note;  2  Pick.  184. 

Contra,  3  Green's  Ch.  310,  was  cited. 

THE  CHANCELLOR.  This  is  not  a  bill  to  redeem  on  paying 
the  amount  due  Phoenix.  The  object  of  the  bill  seems  to  be  to 
compel  Phosnix  to  take  a  mortgage  for  what  he  paid  to  Wood 
and  the  amount  of  his  own  mortgage. 

The  question  now  presented  is,  whether  the  complainant  shall 
be  permitted  to  keep  possession  pending  the  controversy  in  this 
court,  or  whether  Phoenix  shall  not  be  permitted  to  recover,  ami 
hold  possession  during  the  controversy. 

The  amount  due  Phoenix  is  large,  in  proportion  to  the  value 
of  the  land,  and  the  responsibility  of  the  complainant  appears  te 
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be  comparatively  limited.     Under  these  circumstances,  I  think 
the  injunction  should  be  dissolved. 

Order  accordingly. 


JOHN  J.  HERRICK  AND  ABRAHAM  VAN  BOSKIRCK  v.  ABIJAH 
MANN,  JR.,  AND  OTHERS. 

1.  A  gave  a  mortgage  to  B,  and  died,  leaving  a  will,  of  which  he  appointed 
four  executors.     0,  claiming  the  mortgage  through  an  assignment  by  the  ex- 
ecutors to  one  of  themselves,  and  an  assignment  by  him,  for  his  own  purposes, 
to  an  assignee,  in  trust  for  a  company,  and  an  assignment  by  said  trustee  toC, 
filed  a  bill  of  foreclosure  on  the  mortgage,  and  obtained  a  decree  for  sale. 
The  property  was  sold  by  the  sheriff,  and  bought  by  D,  who  paitl  the  purchase 
money  to  the  sheriff,  and  received  a  deed.     Before  the  sheriff  paid  over  tho 
money,  D  filed  a  bill,  stating  that  the  alleged  assignment  by  the  executors  of 
A,  to  one  of  themselves,  was  void  ;  that  one  of  the  said  executors  alleges  that 
his  name  appearing  to  the  said  assignment  is  forged,  and  that  the  said  mort- 
gage is  a  part  of  the  assets  of  the  estate  of  A  ;  that  the  executors  of  A  were 
not  made  parties  to  the  foreclosure  bill ;  that  one  of  the  said  executors  had 
given  notice  to  the  clerk  of  Hudson  not  to  permit  the  cancellation  of  the  said 
mortgage;  and  praying  that  the  parties  claiming  the  said  mortgage  and  the 
proceeds  thereof  may  interplead;  and  that  the  sheriff  may  be  enjoined  from 
paying  the  money  to  either  of  them,  and  may  be  ordered  to  pay  it  into  court, 
to  abide,  &c. 

2.  The  orders  prayed  were  allowed ;  and  a  motion,  without  answer,  to  va- 
cate them,  was  denied. 


In  February,  1836,  John  Bruce  and  Charles  Bruce,  of  New 
York,  gave  their  bond  to  James  Ballagh,  of  New  York,  condi- 
tioned for  the  payment  of  $2000,  in  one  year,  with  interest,  and 
to  secure  the  same,  the  said  Bruces,  with  their  wives,  gave  a 
mortgage  to  Ballagh,  of  the  same  date,  on  lot  No.  8,  Essex 
street,  and  lot  No.  7,  Morris  street,  in  Jersey  City,  being  the 
same  premises  which  Ballagh  had  conveyed  to  them.  Ballagh 
died  in  January,  1838,  leaving  a  will,  of  which  he  appointed 
Hannahrietta  C.  Ballagh,  executrix,  and  George  D.  Strong, 
William  Ballagh,  John  S.  McKibbin,  and  Oliver  Woodruff, 
executors,  all  of  whom  proved  the  will. 

On  this  mortgage  a  bill  of  foreclosure  was  filed  in  18     ,  by 
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Abijah  Mann,  Jr.,  against  the  mortgagors  and  others,  the  ex- 
ecutors of  Ballagh  not  being  made  parties,  stating  that  the  ex- 
ecutrix and  executors  of  Ballagli,  on  the  6th  September,  1838, 
in  consideration  of  $2000  to  them  paid  by  the  said  George  D. 
Strong,  assigned  the  said  bond  and  mortgage  to  the  said  George 
D.  Strong,  and  that,  on  the  same  day,  the  said  George  D.  Strong, 
in  consideration  of  $2000  to  him  paid  by  Joseph  D.  Beers,  presi- 
dent of  the  North  American  Trust  and  Banking  Company,  in 
trust  for  the  said  company,  assigned  the  said  bond  and  mortgage 
to  the  said  Beers,  to  hold  to  him.  his  successors  and  assigns; 
that  on  the  1st  of  October,  1840,  the  said  Beers,  in  considera- 
tion of  $2000  to  him  paid  by  Thomas  G.  Talmage,  president 
of  the  said  Trust  Company,  assigned  the  said  bond  and  mort- 
gage to  the  said  Talmage,  to  hold  to  him,  his  successors  and  as- 
signs ;  and  that  said  Talmage,  on  the  15th  December,  1840,  in 
consideration  of  $2000  to  him  paid  by  Henry  Yates,  Thomas 
G.  Talmage  and  William  C.  Noyes,  trustees,  assigned  the  said 
bond  and  mortgage  to  them,  to  hold  to  them  and  the  survivor 
of  them  ;  and  that,  on  the  1st  of  June,  1844,  the  said  Yates, 
Talmage  and  Noyes,  in  consideration  of  $2000  to  them  paid  by 
the  said  Abijah  Mann,  Jr.,  assigned  the  said  bond-  and  mort- 
gage to  him,  the  said  Abijah,  his  heirs  and  assigns,  for  his  and 
their  benefit  forever. 

On  this  bill  a  decree  was  made  for  the  sale  of  the  property  to 
satisfy  the  mortgage,  and  lot  No.  8  sold  by  the  sheriff,  on  an 
execution  issued  on  the  decree,  and  John  J.  Herrick  and  Abra- 
ham Van  Boskirck  became  the  purchasers  thereof,  at  $3300,  and 
paid  the  purchase  money  to  the  sheriff  and  received  from  him  a 
deed  for  the  property. 

Herrick  and  Van  Boskirck  then  filed  their  bill,  stating  that 
they  have  been  informed  that  the  said  sheriff  has  not  paid  over 
to  the  said  Abijah  Mann,  Jr.,  or  to  his  solicitor,  all  the  moneys 
paid  by  them  to  him  on  account  of  the  purchase  of  the  said 
lot,  but  retains  in  his  hands  a  large  portion  thereof;  that 
since  the  said  sheriff  delivered  to  them  the  deed  for  the  said  lot, 
they  have  been  informed  that  the  said  Abijah  Mann,  Jr.,  has 
now  no  authority  to  receive  the  money  due  on  the  said  decree  for 
the  sale  of  the  said  mortgaged  premises,  for  which  he  filed  his 


462  CASES  IN  CHANCERY. 

Ilerrick  v.  Mann. 

said  bill  ;  that  at  the  time  the  said  Mann  filed   his  said   bill,  he 

i  . 

acted  as  the  special  receiver  under  an  assignment  from  Yates, 

Talmage  and  Noyes,  trustees  of  the  North  American  Trust  Co.; 
and  that  these  complainants  have  been  informed  that,  at  the 
time  of  the  said  sale  made  by  the  sheriff,  the  said  Mann  had  no 
power  or  authority,  under  the  said  assignment,  to  receive  the 
said  money,  but  that  the  power  of  the  said  Mann  under  the  said 
assignment,  at  the  time  of  the  said  sale,  had  been  annulled  by 
some  court  in  New  York,  the  complainants  understood  the  Vice 
Chancellor's  Court. 

That  since  receiving  the  said  sheriff's  deed,  these  complain- 
ants have  been  informed  that  the  said  executrix,  and  the  said 
executor?,  Ballagh,  McKibbius  and  Woodruff,  or  some  of  them, 
deny  their  right  as  such  executrix  and  executors  to  assign  the 
said  bond  and  mortgage  to  the  said  Strong,  a  co-executor ;  and 
that  the  said  assignment  is  void  in  law;  and  that  the  said  ex- 
ecutrix and  executors  are  entitled  to  the  said  bond  and  mortgage 
as  part -of  the  assets  of  the  estate  of  said  James  Ballagh,  de- 
ceased. 

And  these  complainants  further  state,  that  since  receiving  the 
said  sheriff's  deed,  and  on  or  about  February  25th,  1847,  the 
said  Oliver  Woodruff,  executor  as  aforesaid,  stated  to  the  com- 
plainant Van  Boskirck,  that  he,  the  said  Woodruff,  never  exe- 
cuted, as  one  df  the  said  executors,  any  such  assignment  as  stated 
in  the  bill  of  the  said  Mann,  to  the  said  Strong,  of  the  said  bond 
and  mortgage,  and  that  his  signature  to  the  said  assignment  wa3 
a  forgery;  and  the  said  Woodruff  denied  that  the  said  Mann  could 
derive  any  title  to  the  said  bond  and  mortgage  by  or  through  the 
said  assignment;  that  these  complainants  have  been  informed 
that  the  said  executrix  and  executors  of  James  Ballagh,  deceased, 
except  Strong,  have  given  notice  to  the  clerk  of  Hudson  not  to 
cancel  the  said  mortgage,  and  have  threatened  to  dispute  the  title 
of  these  complainants  under  the  said  sheriff's  deed,  and  have 
given  notice  to  the  said  sheriff  not  to  pay  over  to  the  said  Mann, 
or  his  solicitor,  the  said  consideration  money  of  the  said  sale. 

That  these  complainants  have  been  informed  that  the  said 
consideration  money  remains  in  the  hands  of  the  said  sheriff,  ex- 
cept a  portion  thereof,  how  much  the  complainants  are  not  par- 
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ticularly  informed,  which  has  been  paid  by  the  said  sheriff  to 
the  solicitor  of  said  Mann. 

The  complainants  then  state,  in  the  bill,  that  they  hoped 
that  said  Mann  and  the  said  executrix,  and  the  said  executors, 
Ballagh,  McKibbin,  and  Woodruff,  would  have  adjusted,  between 
them,  their  differences  respecting  the  question  to  whom  the  said 
money  in  the  hands  of  the  said  sheriff  belongs,  and  would  not 
have  disturbed  the  title  of  the  complainants  to  the  said  prem- 
ises tinder  the  said  sheriff's  deed,  but  that  the  said  executrix 
and  the  said  three  executors  above  named,  on  the  one  hand,  and 
the  said  Mann,  on  the  other,  claim  the  said  money  in  the  hands 
of  the  said  sheriff  and  of  the  solicitor  of  the  said  Mann,  and 
that  the  complainants,  under  the  circumstances,  are  in  danger  of 
being  harassed  on  account  of  the  said  money,  and  on  account  of 
the  title  to  the  said  premises. 

The  bill  prays  that  the  defendants  may  answer,  and  that  the 
said  executrix  and  executors,  including  Strong,  and  the  said 
Mann  may  set  forth  to  whom  the  said  money  is  due  and  payable, 
and  may  be  decreed  to  interplead  and  adjust  their  several  claims 
between  themselves;  that  the  said  money  may  be  paid  into  court, 
till  the. said  claims  are  adjusted,  and  that  the  said  sheriff  and 
the  said  solicitor  of  Mann  may  be  enjoined  from  paying  to  the 
said  Mann,  or  to  the  said  executrix  and  executors,  the  said 
money,  till  the  further  order  of  this  court;  that  the  said  sale  to 
the  complainants  may  be  confirmed,  or,  if  it  be  more  agreeable 
to  equity,  that  the  said  sale  may  be  set  aside,  and  the  said  pur- 
chase money  refunded  to  the  complainants. 

An  injunction  and  an  order  directing  the  sheriff  to  pay  the 
money  into  court,  were  allowed. 

A  motion  was  made,  without  answer  to  the  bill,  to  dissolve 
the  injunction  and  vacate  the  order. 

D.  A.  Hayes,  for  the  motion,  cited  3  Danieli's  Ch.  PL  and 
Pr.  1753,  note  1 ;  Mitf.  PI.  49,  note  141. 

/.  W.  Scudder  and  J.  D.  Miller,  contra. 

THE  CHANCELLOR.  Let  the  order  and  injunction  stand 
until  the  answers  of  Strong  and  Mann  come  in. 

Motion  denied. 
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SUSAN  KOLL  v.  ABNER  SMALLEY  AND  OTHERS. 

On  a  bill  by  a  second  mortgagee,  nothing  more  than  the  equity  of  redemp- 
tion mortgaged  to  him  can  be  decreed  to  be  sold,  unless  the  first  mortgagee 
corner  in  with  his  mortgage,  and  thereby  consents  that  a  decree  shall  be  made 
for  the  sale  of  the  property,  to  pay  his  mortgage,  also. 


Boltus  Roll  devised  to  his  widow,  Susan  Roll,  the  use  of  all 
his  homestead  plantation,  during  her  life.  She  conveyed  to 
Abner  Smalley  all  her  estate  in  the  plantation,  and  Smalley,  in 
consideration  thereof,  executed  to  her  his  bond  in  $500,  and  a 
mortgage  on  his  estate,  in  the  said  plantation,  conditioned  for 
the  comfortable  support  of  the  said  widow  during  her  life,  or, 
in  default  thereof,  for  the  payment  to  her  of  $500,  with  interest 
thereon.  The  mortgage  was  recorded. 

Smalley  afterwards  gave  a  mortgage  on  his  estate  in  the-said 
plantation  to  one  Wilson,  for  $750,  which  was  afterwards  as- 
signed by  Wilson  to  Stephen  A.  Burt.  Burt  filed  a  bill  of  fore- 
closure on  his  mortgage,  making  Susan  Roll,  the  first  mortgagee, 
a  party  defendant,  and  setting  out  the  mortgage  to  her ;  and 
process  of  subpoena  was  served  upon  her.  A  decree  pro  con- 
fe&so  was  taken  against  the  defendants  in  that  suit,  and  a  refer- 
ence to  a  master  ordered.  Susan  Roll's  mortgage  was  not  put 
in  before  the  master,  and  he  reported  the  amount  due  on  Burt's 
mortgage. 

A  sale  was  made  by  the  sheriff,  under  the  decree,  and  Brooks 
Sayre  became  the  purchaser,  at  $735. 

Susan  Roll  afterwards  filed  her  bill  for  the  foreclosure  of  her 
mortgage,  and  Sayre  put  in  an  answer,  setting  up  the  said  decree 
and  the  sale  to  him  under  it. 

A  replication  was  put  in,  and  testimony  was  taken,  showing 
that  Sayre  knew  of  the  mortgage  to  Susan  Roll,  before  the 
sheriff's  sale. 

F.  B.  Chelwood,  for  complainant. 
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THE  CHANCELLOR.  On  a  bill  by  a  second  mortgagee,  noth- 
ing more  than  the  equity  of  redemption  mortgaged  to  him  can 
be  decreed  to  be  sold,  unless  the  first  mortgagee  comes  in  with 
his  mortgage,  and  thereby  consents  that  a  decree  shall  be  made 
for  the  sale  of  the  property  to  pay  his  mortgage  also.  No  other 
decree  was  made  on  the  bill  filed  by  Burt.  The  sale  under  that 
decree,  therefore,  was  a  sale  subject  to  the  mortgage  of  Susan 
Roll. 

Decree  for  complainant. 


THE  EXECUTORS  OF  AARON  D.  WOODRUFF,  SURVIVING  EX- 
ECUTOR OF  THOMAS  LOWREY,  v.  JOHN  BRUGH  AND 
OTHERS. 

1.  After  23  years  from  the  taking  of  a  decree  pro  confesso  on  an  original  bill 
against  all  the  defendants  therein  except  one,  and  22  years  after  that  one  had 
answered  the  original  bill,  no  step  having  been  taken  in  the  meantime  in  the 
original  suit,  a  supplemental  bill  was  filed  against  some  of  the  defendants  to 
the  original  bill,  and  against  other  persons  who  had  become  assignees  of  others 
of  said  defendants  since  the  decree  pro  con/esso  was  taken. 

2.  A  demurrer  to  the  supplemental  bill  was  allowed. 

On  tne  2d  of  October,  1822,  Elias  D.  Woodruff  and  Thomas 
L.  Woodruff,  executors  of  the  will  of  Aaron  D.  Woodruff,  de- 
ceased, who  was  surviving  executor  of  the  will  of  Thomas  Low- 
rey,  deceased,  filed  their  bill,  stating  that  on  the  1st  of  April, 
1810,  Jacob  Housel,  being  indebted  unto  Aaron  D.  Woodruff 
and  William  McGill,  executors  of  the  will  of  Thomas  Lowrey, 
deceased,  in  $10,865.78,  executed  to  the  said  executors  of  Low- 
rey's  will  three  bonds,  dated  April  2d,  1810  ;  the  first  condition- 
ed for  the  payment  of  $3521.92  J,  on  the  1st  of  April,  1811, 
with  interest;  the  second,  for  the  payment  of  $3621.92J,  ou 
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the  1st  of  April,  1812,  with  interest;  the  third,  for  the  payment 
of  $3621.95£,  on  the  1st  of  April,  1813;  and  that  to  se- 
cure the  payment  of  the  said  bonds,  the  said  Housel,  with  Mary, 
his  wife,  on  the  day  of  April,  1810,  executed  a  mortgage  to 
the  said  executors  of  Lowrey's  will  on  certain  lands,  (described 
in  the  bill.)  That  the  mortgage  was  recorded  on  the  13th  of 
April,  1810. 

That  on  or  about  the  day  of  ,  18  ,  Esther  Lowrey, 
widow  of  said  Thomas  Lowrey,  died.  That  the  said  William 
McGill  died  intestate,  June  24th,  1815. 

That  on  or  about  June  25th,  1816,  the  said  Aaron  D.  Wood- 
ruff died,  leaving  a  will  dated  June  8th,  1814,  of  which  he  ap- 
pointed the  complainants  executors. 

That  on  the  day  of  ,  1820,  the  moneys  mentioned  in  the 
said  second  and  third  bonds  remaining  unpaid,  the  complainants 
filed  their  bill  in  this  court  against  the  said  Jacob  Housel  and 
Mary,  his  wife,  to  foreclose,  &e.,  and  for  the  sale  of  the  said  mort- 
gaged premises;  and  that  on  the  12th  of  October,  1821,  it  was 
decreed  that  the  mortgaged  premises,  or  such  part  thereof  as 
might  be  sufficient  for  the  purpose,  be  sold  to  pay  to  the  com- 
plainants $7578.41,  with  interest  thereon  from  the  said  12th  of 
October,  1821,  and  the  further  sum  of  $53.37,  costs;  and  that 
a  fi.fa.  was  issued  on  the  said  decree,  directed  to  Edward  Wel- 
ated,  sheriff  of  Hunterdon.  That  on  the  23d  of  April,  1822, 
the  said  sheriff  sold  the  said  mortgaged  premises,  at  public  ven- 
due,  to  one  Samuel  Britton,  for  $8900.  That  afterwards,  on 
the  6th  of  May,  1822,  the  said  Jacob  Housel,  and  John  Whit- 
ing, Henry  Rockafellow,  John  Brugh,  Thomas  Ellicott,  Reuben 
Lee,'  Mary  Gray,  Henry  Chamberlain,  Samuel  Rockafellow 
and  Wilson  Housel  presented  to  this  court  their  petition,  set- 
ting forth,  among  other  things,  that  the  said  Jacob  Housel, 
after  giving  the  said  mortgage,  and  before  the  filing  of  the 
said  bill,  had  sold  and  conveyed  part  of  the  said  mortgaged 
premises,  and  that  the  same  were  then  held  as  follows:  A 
house,  store-house  and  about  £  an  acre  by  John  Brugh ; 
a  house  and  about  £  of  an  acre  by  Thomas  Ellicott;  a  house 
and  about  ^  an  acre  by  Reuben  Lee ;  a  house  and  about  J 
of  an  acre  by  Mary  Gray ;  a  house  and  about  £  of  an  acre  by 
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Henry  Chamberlain  ;  two  lots  of  about  half  an  acre  by  Samuel 
Rockafellow  ;  a  lot  of  about  a  quarter  of  an  acre  by  Wilson 
Housel  ;  and  a  lot  of  about  three-quarters  of  an  acre  by  George 
Dills;  and  praying. that  the  said  decree  might  be  opened,  and 
the  said  petitioners  made  parties  to  the  said  suit,  and  let  in  to 
defend  the  same  or  to  redeem  the  said  mortgaged  premises.  That, 
on  the  said  6th  of  May,  1822,  it  was  ordered  by  this  court  that 
the  said  petition  and  the  affidavit  thereto  annexed  be  filed,  and 
that  the  parties  interested  in  the' matters  therein  stated  be  heard 
before  this  court  upon  the  matters  and  prayer  of  the  said  peti- 
tion, on  the  24th  day  of  May  then  instant,  and  that  Edward 
Welsted,  Esq.,  sheriff  of  Hunterdon,  do  not  execute  any  deed 
for  the  mortgaged  premises  so  by  him  exposed  for  sale,  until  the 
parties  should  be  heurd  upon  the  said  petition,  or  this  court 
should  make  further  order  respecting  the  same  ;  and  that  a  copy 
of  the  said  order  and  of  the  said  petition  be  forthwith  served  on 
the  solicitor  of  the  complainants  and  also  on  the  purchaser. 

That,  afterwards,  on  the  29th  of  May,  1822,  an  order  was 
made  by  this  court  upon  the  said  petition,  as  follows:  (The 
order  .sets  aside  the  said  sale  made  by  Sheriff  Welsted,  and 
directs  the  said  sheriff  to  make  sale  of  that  part  of  the  mortgaged 
premises  mot  conveyed  by  the  said  Jacob  Housel  before  the  filing 
of  the  said  bill,  without  prejudice  to  the  right  of  the  complain- 
ants to  that  part  of  the  said  property  so  conveyed  in  case  the 
part  so  as  aforesaid  to  be  sold  should  prove  insufficient  to  pay  the 
debt,  interest,  and  costs  due  the  complainants;  and  that  the  costs 
of  this  application  be  paid  out  of  the  proceeds  of  the  sale.) 

That,  on  the  5th  of  August,  1822,  the  said  sheriff  sold  that 
part  of  the  mortgaged  premises  not  conveyed  by  said  bill,  to 
Samuel  Britton,  for  $7100. 

That  the  proceeds  of  the  said  last  sale,  after  deducting,  &c., 
was  $6938.80,  to  be  paid  on  account  of  the  moneys  due  the  com- 
plainants for  debt,  interest,  and  costs,  which,  on  the  5th  of 
August,  1822,  amounted  to  $8013.16. 

This  bill  is  filed  against  the  said  John  Brugh,  Thomas  Elli- 
cott,  and  others  above  named,  and  prays  that  they  may  be  de- 
creed to  pay  the  complainants  the  moneys  remaining  due  to  them, 
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or  may  be  foreclosed,  &c.  •  and  that  the  several  parts  of  the 
mortgaged  premises  held  by  them  may  be  sold,  to  pay,  &c. 

On  the  3d  of  April,  1823,  a  decree  pro  confesso  was  taken 
against  Brngh,  Ellicott,  Lee,  Gray,  Chamberlain,  Rookafellow, 
and  Dills.  On  the  same  day,  an  order  was  made  that  Wilson 
Housel  file  his  plea  or  answer  within  30  days  after  the  service  of 
a  copy  of  the  said  order,  or  that  the  bill  be  taken  as  confessed 
against  him. 

On  the  26th  of  April,  1823,  Wilson  Housel  put  in  his  answer, 
admitting  the  bonds  and  mortgage,  the  death  of  Esther  Lowrey 
and  of  William  McGill,  as  stated  in  the  bill ;  and  the  death  of 
Aaron  D.  Woodruff,  leaving  a  will  of  which  he  appointed  the 
complainants  executors;  admitting  that  the  complainants  exhib- 
ited their  bill  of  foreclosure  against  Housel  and  the  decree  and 
execution  thereon  ;  admitting  the  first  sale  by  the  sheriff  to 
Brittou,  as  stated  in  the  bill,  but  denying  that  Britton  was  the 
highest  bidder  at  that  sale,  or  that  the  said  sale  was  duly  adver- 
tised, so  far  as  this  defendant  knows  and  has  heard,  and  leaving 
the  complainants  to  make  such  proof  thereof  as  they  shall  be 
advised  ;  admitting  the  petition  stated  in  the  bill  and  the  pro- 
ceedings and  orders  thereon,  as  stated  in  the  bill ;  admitting  the 
second  sale  stated  in  the  bill,  but  not  admitting  that  the  prem- 
ises were  duly  advertised  or  legally  sold,  but  saying  that  he  has 
been  informed  and  believes,  and  therefore  states,  that  the  said 
premises  so  sold,  consisted  of  divers  distinct  houses,  mills,  and 
lots  of  land,  which  have  been  held,  and  were  held  at  the  time  of 
said  sale,  separately  ;  and  that  a  part  of  said  premises,  if  sold 
separately  and  at  a  fair  price,  would  have  satisfied  the  said  exe- 
cution ;  and  that  the  said  Jacob  Housel,  this  defendant,  did,  by 
writing  signed  by  him  and  delivered  to  the  said  sheriff  twenty 
days  before  the  time  appointed  for  the  said  sale,  elect  the  part  of 
the  said  mortgaged  premises  to  be  sold  and  the  order  of  selling 
the  same ;  and  that  if  the  said  premises  had  been  so  sold,  this 
defendant  believes  that  the  same  would  have  brought  the  full 
amount  due  the  complainants  on  their  said  mortgage. 

The  answer  further  states  that,  on  the  9th  of  May,  1815,  the 
said  Housel  and  his  wife,  the  mortgagors,  by  deed  of  that  date, 
for  the  consideration  of  $38.21,  sold  and  conveyed  to  this  de- 
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fendant  a  certain  part  of  said  mortgaged  premises,  butted  and 
bounded  as  follows,  (giving  the  description,)  containing  ll-100ths 
of  an  acre,  with  covenants  of  seizin,  and  that  said  Housel  had 
good  right  to  convey  the  same,  and  that  this  defendant  should 
hold  the  same,  free  of  all  former  mortgages  and  other  encumbran- 
ces, and  general  warranty,  which  deed  was  acknowledged  on  the 
9th  of  October,  1822 ;  that  on  the  same  9th  of  May,  1815,  the 
said  Jacob  Housel,  by  deed  of  that  date,  for  the  consideration 
of  $133.60,  sold  and  conveyed  to  this  defendant  another  part 
of  the  said  mortgaged  premises,  butted  and  bounded  as  follows, 
(giving  the  description,)  containing  18-100ths  of  an  acre,  with 
full  covenants  of  seizin,  and  that  he  had  good  right  to  convey 
the  same,  and  that  this  defendant  might  forever  thereafter  have 
and  enjoy  the  same,  without  the  lawful  let,  eviction  or  disturb- 
ance of  any  person  whatever,  and  that  the  same  were  free  of  all 
former  mortgages  and  encumbrances,  and  general  warranty, 
which  deed  was  acknowledged  on  the  20th  of  May,  1820,  and 
recorded  on  the  9th  of  October,  1822. 

This  defendant  further  answering  says,  that  he  has  been  in- 
formed and  believes,  and  therefore  states,  that  there  was  some 
agreement,  contract  or  understanding  between  the  said  Samuel 
Britton  and  the  complainants,  or  one  of  them,  that  they,  the 
complainants,  would  permit  the  said  Britton  to  buy  the  mortga- 
ged premises,  not  conveyed  by  Housel  before  the  filing  of  the  said 
bill,  as  low  as  possible,  at  the  said  last-mentioned  sale,  upon  his 
agreeing,  at  all  events,  to  pay  the  amount  due  the  complainants 
on  the  said  mortgage,  and  that  the  complainants  should  allow  and 
permit  the  said  Britton  to  take  such  proceedings  on  the  said 
mortgage,  in  the  name  of  the  complainants,  as  would  enable  him 
to  raise  the  difference  between  the  sum  for  which  he  might  pur- 
chase the  said  mortgaged  premises,  and  the  amount  due  on  the 
said  mortgage,  out  of  the  other  premises  contained  in  the  said 
mortgage,  which  had  been  conveyed  by  said  Housel  before  the 
filing  of  the  said  bill,  or  some  other  agreement  to  the  like  effect ; 
and  that  the  said  purchase  was  made  in  pursuance  of  the  said 
agreement,  and  that  the  said  bill  filed  by  the  complainants  against 
this  defendant  and  others  is  really  for  the  use  and  benefit  of  the 
said  Britton,  and  designed  to  enable  him  to  grasp  the  whole  of 
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the  mortgaged  premises,  although  the  part  purchased  by  him  is 
worth  considerably  more  than  the  whole  amount  due  on  the  said 
mortgage;  and  the  answer  insists  that  the  said  mortgaged  premi- 
ses, not  conveyed  by  the  said  Housel,  if  sold  separately,  in  lots, 
as  was  elected  and  designed  by  Housel,  would  have  brought  more 
than  the  whole  amount  due  on  the  said  mortgage,  and  was  worth 
considerably  more;  nevertheless,  the  said  sheriff,  under  pretence 
that  no  one  would  bid  for  it  in  separate  lots,  by  the  direction  of 
the  complainants,  put  up  the  whole  together,  and  so  sold  the 
same  to  the  said  Britton.  And  this  defendant  insists  that  the 
complainants,  having  filed  a  bill  against  the  said  Housel  alone, 
upon  the  said  mortgage,  without  making  this  defendant  and 
others  interested  in  the  premises  parties,  and  having  sold  a  part 
of  the  mortgaged  premises  under  a  decree  obtained  in  said  suit, 
cannot  now  resort  to  the  lots  held  by  this  defendant ;  and  he 
claims  the  same  benefit  as  if  he  had  pleaded  the  said  proceed- 
ings in  said  suit,  and  submits  that  the  complainants  are  not  en- 
titled to  any  relief  against  him.  And  if  the  court  should  be  of 
opinion  that  the  complainants  are  entitled  to  relief  against  him, 
he  insists  it  can  only  be  upon  opening  the  said  decree  and  sale, 
or  permitting  this  defendant  to  redeem  the  said  mortgaged 
premises  not  conveyed  by  Housel  before  the  filing  of  the  said 
first-mentioned  bill,  which  he  offers  to  do,  and  prays  he  may  be 
admitted  to  do,  upon  paying  whatever  is  due  thereon  for  princi- 
pal, interest  and  costs,  which  he  prays  may  be  ascertained  under 
the  direction  of  this  court;  and  that,  thereupon,  the  complain- 
ants and  the  said  Britton  may  be  decreed  to  deliver  up  and  sur- 
render the  possession  of  the  said  premises  so  sold  as  aforesaid 
to  this  defendant. 

On  the  29th  of  October,  1845,  Maria  Schenck  exhibited  her 
petition,  stating  the  filing  of  the  bill  of  Elias  D.  Woodruff  and 
Thomas  L.  Woodruff,  executors  of  the  will  of  Aaron  D.  Wood- 
ruff, who  was  surviving  executor  of  Thomas  Lowrey,  against 
John  Brugh,  Thomas  Ellicott,  and  the  other  defendants  therein 
named,  on  the  2d  of  October,  1822,  stating  the  contents  and 
prayer  of  the  said  bill  and  the  proceedings  in  that  suit ;  that 
Wilson  Housel  answered  the  bill,  and  that  a  decree  pro  con- 
fesso  was  taken  against  all  the  other  defendants;  that  before  any 
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further  proceedings  were  had  in  the  suit,  Elias  D.  Woodruff, 
one  of  the  complainants  therein,  died,  leaving  Thomas  L.  Wood- 
ruff sole  surviving  executor  of  the  will  of  Aaron  D.  Woodruff, 
deceased,  who  was  the  surviving  executor  of  the  will  of  Thomas 
Lowrey,  deceased. 

The  petitioner  further  stated  that  after  the  death  of  the  said 
Elias  D.  Woodruff,  the  said  Thomas  L.  Woodruff,  surviving 
executor  as  aforesaid,  assigned  to  the  petitioner  the  moneys  for 
the  collection  of  which  the  said  suit  was  instituted,  in  part  pay- 
ment of  certain  claims  of  the  petitioner  upon  the  estates  of  the 
eaid  Thomas  Lowrey  and  the  said  Aaron  D.  Woodruff.  That 
the  said  Thomas  L.  Woodruff,  surviving  executor  as  aforesaid, 
has  ever  since  neglected  and  refused  to  proceed  in  the  said  suit 
for  the  collection  of  the  moneys  so  assigned  to  the  petitioner, 
and  which  yet  remain  due  and  unpaid.  That,  by  deed  dated 
March  30th,  1826,  Mary  Gray,  one  of  the  defendants  in  the  suit, 
conveyed  that  part  of  the  mortgaged  premises  held  and  owned 
by  her  at  the  time  of  the  filing  of  the  bill,  to  Wilson  Housel, 
by  whom  the  same  was  sold  and  conveyed  to  one  Samuel  Cooley, 
who  now  is  seized  and  possessed  thereof,  and  that  Mary  Gray, 
after  the  execution  of  the  said  deed,  died.  That  George  Dills, 
another  of  the  defendants,  having  conveyed  that  part  of  the 
mortgaged  premises  owned  by  him,  at  the  time  of  the  filing  of 
the  bill,  to  one  Daniel  Stiles,  also  died;  and  that  said  Daniel 
Stiles  conveyed  that  part  of  the  said  premises  to  one  Charles 
Vorhis,  who  has  since  conveyed  some  interest  therein  to  one 
Peter  Vanderbelt.  That  Thomas  Ellicott  and  Samuel  Rocka- 
iellow  having  respectively  conveyed  away  such  parts  of  the 
mortgaged  premises  as  were  held  and  owned  by  them  at  the  time 
of  the  filing  of  the  bill,  left  this  state  prior  to  1830,  and  that  the 
petitioner  is  unable  to  discover  where  they  now  reside,  if  living, 
or  whether  they  are  now  living.  That  one  Daniel  Van  Sickle 
is  now  seized  and  possessed  of  that  part  of  the  mortgaged  premi- 
ses formerly  owned  by  the  said  Samuel  Rockafellow,  and  that 
Samuel  Cooley,  John  B.  Osmun  and  John  Stockton  are  now 
seized  and  possessed  of  several  portions  of  that  part  of  the  said 
mortgaged  premises  formerly  held  and  owned  by  said  Thomas 
JUllicott. 
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The  petitioner  prays  that  leave  may  be  granted  to  the  peti- 
tioner to  file  a  supplemental  bill  in  her  own  name  and  the  name 
of  the  said  Thomas  L.  Woodruff,  surviving  executor  as  afore- 
said, or  otherwise,  against  the  said  Samuel  Cooley,  Charles  Vor- 
his,  Peter  Vanderbelt;  Daniel  Van  Sickle,  John  B.  Osmun  and 
John  Stockton,  to  make  them  parties  defendant  in  the  said  suit, 
with  proper  allegations  setting  forth  the  matters  and  facts  afore- 
said, together  with  such  other  matters,  either  by  way  of  amend- 
ment to  the  said  original  bill,  or  as  supplemental  thereto,  as  the 
petitioner  may  be  advised,  and  with  prayer  for  such  relief  in  the 
premises  as  may  be  adapted  thereto. 

On  the  reading  and  filing  of  this  petition,  an  order  was  made, 
granting  leave  to  file  a  supplemental  bill,  according  to  the 
prayer  of  the  petitioner. 

The  supplemental  bill  was  filed  November  29th,  1845,  by 
Thomas  L.  Woodruff,  surviving  executor  of  the  will  of  A.  D. 
Woodruff,  who  was  surviving  executor  of  the  will  of  Thomas 
Lowrey,  and  Maria  Schenck,  against  John  Brugh,  Thomas  Elli- 
cott,  Reuben  Lee,  Henry  Chamberlain,  Samuel  Rockafellow, 
Wilson  Housel,  William  Vanderbelt,  Samuel  Cooley,  John  B. 
Osmun,  John  Stockton,  Daniel  Van  Sickle,  Charles  Vorhis, 
Peter  Vanderbelt  and  Rachel  Graves. 

It  states  the  giving  of  the  three  bonds  by  Jacob  Housel  to 
Aaron  D.  Woodruff  and  William  McGill,  executors  of  the  will 
of  Thomas  Lowrey,  and  of  the  mortgage  to  secure  the  payment 
thereof;  the  death  of  the  widow,  Esther  Lowrey;  the  death  of 
William  McGill ;  the  death  of  A.  D.  Woodruff,  leaving  a  will 
appointing  Elias  D.  Woodruff  and  Thomas  L.  Woodruff  execu- 
tors thereof;  the  filing  of  the  bill  of  foreclosure  on  the  2d  of 
July,  1821,  by  Thomas  L.  and  Elias  D.  Woodruff,  against  Jacob 
Housel  and  wife;  the  proceedings  in  that  suit;  the  first  sale 
to  Britton,  for  §8900 ;  the  petition  of  Jacob  Housel,  John 
Brugh  and  others,  and  the  order  made  thereon  ;  the  second  sale 
of  the  part  of  the  mortgaged  premises  not  conveyed  by  Jacob 
Housel,  for  $7100,  to  Britton,  and  the  balance  remaining  due 
on  the  mortgage  after  the  application  of  the  proceeds  of  that 
sale ;  the  filing  of  the  second  bill  by  Thomas  L.  and  E.  D. 
Woodruff,  executors  as  aforesaid,  against  John  Brugh,  Thomas 
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Ellicott  and  the  other  defendants  therein  named,  for  the  sale  of 
the  parts  of  the  mortgaged  premises  severally  held  by  them  for 
the  payment  of  the  said  balance,  and  the  proceedings  in  that 
suit. 

This  bill  then  states,  that  shortly  after  Wilson  Housel  had 
filed  his  answer  in  the  said  second  suit,  Elias  D.  Woodruff  died, 
and  that  no  further  proceedings  had  been  had  in  the  said  second 
suit  since  his  death,  he  being  the  principal  acting  executor  of  the 
will  of  A.  D.  Woodruff,  surviving  executor  of  the  will  of  Thomas 
Lowrey,  and  that  Thomas  L.  Woodruff,  the  surviving  executor 
of  the  will  of  A.  D.  Woodruff,  neglected  to  prosecute  the  said 
suit.  That  after  the  death  of  the  said  Elias  D.  Woodruff,  on 
or  about  November  21st,  1833,  the  complainant  Thomas  L. 
Woodruff,  surviving  executor  as  aforesaid,  assigned  to  the  com- 
plainant Maria  Schenck  the  moneys  for  the  collection  of  which 
the  said  second  suit  was  instituted,  in  part  payment  of  certain 
claims  of  the  said  Maria  upon  the  estates  of  the  said  Thomas 
Lowrey  and  the  said  A.  D.  Woodruff,  and  delivered  the  said 
bonds  and  mortgage  to  her.  That  by  deed  dated  March  30thf 
1826,  Mary  Gray,  one  of  the  defendants  in  the  said  second  suit, 
conveyed  the  part  of  the  mortgaged  premises  held  by  her,  to 
Wilson  Housel,  who  sold  and  conveyed  the  same  to  Samuel 
Gooley,  who  now  holds  the  same,  and  that  Mary  Gray  has  since 
died.  That  George  Dills,  another  of  said  defendants,  conveyed 
the  part  held  by  him,  to  Daniel  Stiles,  and  afterwards  died,  and 
that  Stiles  conveyed  the  same  to  Charles  Vorhis,  who  has  since 
conveyed  some  interest  therein  to  Peter  Vanderbelt..  ThatThos. 
Ellicott  and  Samuel  Rockafellow  having,  respectively,  conveyed 
the  parts  of  the  mortgaged  premises  held  by  them,  left  this  state 
prior  to  1830,  and  that  these  complainants  are  unable  to  discover 
where  they  reside,  if  living,  or  whether  they  are  living.  That 
Daniel  Van  Sickle  is  now  possessed  of  that  part  of  the  mort- 
gaged premises  formerly  owned  by  said  Samuel  Rockafellow,  and 
that  Samuel  Cooley,  John  B.  Osmun,  and  John  Stockton  are 
now  possessed  of  several  portions  of  that  part  of  the  mortgaged 
premises  formerly  owned  by  Thomas  Ellicott.  That  the  com- 
plainants are  informed  that  William  Vanderbelt  has  become 
seized  of  or  entitled  to  the  whole  or  a  part  of  those  portions  of 
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the  mortgaged  premises  so  owned  by  Jolm  Brugh  and  Reuben 
Lee.  That  Rachel  Greaves  holds  a  mortgage  given  by  one  John 
B.  O.smun  and  wife,  on  that  parcel  of  the  mortgaged  premises 
owned  by  Thomas  Ellicott,  as  aforesaid,  and  that  William  Van- 
derbelt  holds  a  mortgage  given  by  Charles  Vorhis,  and  one  given 
by  Samuel  Cooley,  on  other  parcels  of  said  mortgaged  premises 
formerly  owned  by  George  Dills  and  Alary  Gray,  as  aforesaid. 

That  the  balance  of  $1074.36,  with  large  arrears  of  interest, 
still  remains  due  these  complainants. 

The  bill  has  the  usual  prayer  for  foreclosure  and  sale,  and  for 
process. 

To  this  bill,  an  appearance  was  entered  for  the  defendants, 
John  Brugh,  William  Vanderbelt,  Samuel  Cooley,  John  B. 
Osmun,  John  Stockton,  Daniel  Van  Sickle,  and  Charles  Vorhis. 

Publication  was  ordered  as  to  Thomas  Ellicott,  Reuben  Lee, 
Henry  Chamberlain,  and  Samuel  Rockafellow. 

On  the  18th  of  March,  1846,  the  demurrer  of  John  Brugh, 
William  Vanderbelt,  Samuel  Cooley,  John  B.  Osmun,  John 
Stockton,  and  Daniel  Van  Sickle,  was  filed  to  this  supplemental 
bill.  The  causes  of  demurrer  assigned  are,  that  the  bill  is  filed, 
by  leave,  as  a  supplemental  bill,  whereas,  the  facts  set  out  in  it 
are  not  material  to  the  matters  in  controversy  in  the  original 
suit,  as  the  same  are  set  out  in  the  supplemental  bill ;  that  this 
bill  is  not  any  addition,  merely,  in  material  matters,  to  the  ori- 
ginal bill,  in  order  to  supply  some  defect  in  it,  but  is  an  original 
bill  in  its  frame  and  character,  and  not  a  supplemental  bill,  and 
is,  therefore,  informal,  irregular,  and  improperly  exhibited. 

Another  cause  of  demurrer  assigned  is,  that  this  bill  is  filed 
as  supplemental  to  a  suit  in  which  one  of  the  complainants  died, 
more  than  twenty  years  ago,  and  the  said  suit  has  never  been 
revived  by  any  order  of  this  court. 

Another  cause  of  demurrer  assigned  is,  that  it  appears,  by  this 
bill,  that  Thomas  L.  Woodruff,  one  of  the  complainants,  assigned 
all  his  interest  in  the  bonds  and  mortgage,  which  are  the  sole 
matter  of  controversy  in  the  suit,  to  Maria  Schenck,  the  other 
complainant,  several  years  before  the  bill  was  filed,  and  that  the 
said  Woodruff,  therefore,  having  no  interest  in  the  suit,  ought 
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not  to  be  a  party  complainant,  and  that  there  is  an  improper 
joinder  of  parties  complainant. 

And  further,  that  it  appears  by  the  bill  that  the  said  Thomas 
L.  Woodruff,  the  complainant  in  the  original  suit,  has  neglected 
and  refused  to  prosecute  the  same,  and  now  exhibits  a  supple- 
mental bill  in  the  same  suit,  for  the  same  subject  matter,  which 
these  defendants  are  advised  is  irregular  and  unlawful. 

Another  cause  of  demurrer  assigned  is,  that  the  bill  is  filed, 
in  part,  for  the  purpose  of  bringing  new  parties  defendants  in 
the  original  suit  before  the  court,  who  became  interested  in  the 
premises  in  question  after  the  original  bill  was  filed,  which  is  un- 
necessary, and  subjects  these  defendants  to  great  expense ;  and 
that  all  the  relief  prayed  for  in  the  supplemental  bill,  and  full 
relief  in  the  premises,  independent  of  what  is  therein  prayed  for, 
could  have  been  granted  and  afforded  in  the  original  suit,  if  the 
complainants  are  entitled  to  any. 

Another  cause  of  demurrer  assigned  is,  that  Maria  Schenck 
has  no  right  to  exhibit  the  supplemental  bill,  and  that  upon  the 
facts  set  forth  in  this  bill,  she  could  only  come  before  this  court 
for  relief  by  original  bill,  if  at  all,  considering  that  some  twelve 
years  had  elapsed,  after  the  bonds  and  mortgage  are  said  to  have 
been  assigned  to  her,  as  set  out  in  said  bill,  before  it  was  ex- 
hibited. 

Another  cause  of  demurrer  assigned  is,  that  the  facts  and 
case  set  out  in  this  bill  are  within  and  would  be  barred  by  the 
statute  of  limitation  at  law,  ami  that  these  defendants  have  been 
in  the  peaceable  and  undisturbed  possession  for  more  than  twenty 
years  before  the  said  bill  was  exhibited  of  the  premises,  as  their 
own,  which  are  sought  to  be  foreclosed  by  the  said  bill,  and 
without  any  acknowledgment  during  that  time  of  any  right  or 
title  to  the  same  in  the  complainants,  or  either  of  them,  or  any 
one  else. 

Another  cause  of  demurrer  assigned  is,  the  lapse  of  more  than 
twenty  years,  not  satisfactorily  accounted  for,  between  the  filing 
of  the  original  bill  and  the  exhibiting  of  the  said  supplemental 
bill. 

Another  cause  of  demurrer  assigned  is,  that  David  Williams, 
Isaac  White,  William  Cooley,  William  Thomson,  Isaac  Johns- 
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ton  and  Jacob  Moore,  of  the  county  of  Hunterdon,  at  the  time 
the  said  supplemental  bill  was  filed,  were  interested  in  and  in 
possession  of  and  claimed  title  to  certain  parts  of  the  premises 
described  in  the  said  bill,  and  ought  to  be  made  parties.  The 
general  cause  of  want  of  equity  is  then  assigned. 

A.  Wurts  and  P.  D.  Vroom,  in  support  of  the  demurrer, 
cited  Story's  Eq.  PL,  §  790,  332,  3 ;  1  Ho/.  Ch.  Pr,  393,  7 ; 
Mitford  PL  34,  55 ;  Hinde's  Pr.  42,  45 ;  3  Atk.  370 ;  1  Ho/. 
Ch.  Pr.  402,  note  7,  405;  Story's  Eq.  Jur.,  §  1050, 1 ;  Story's 
Eq.  PL  351,  a,  note  2;  2b.,  §  343,  615,  616;  17  Ves.  144;  2 
Mad.  Rep.  53;  Story's  Eq.  PL  358,  §  351  ;  J6.,  §  349,  note  5, 
§  7,  19,  §  509,  note  5;  Ib.,  §  194,  338;  1  How.  Rep.  161 ;  9 
Pet.  416  ;  Story's  Eq.  PL,  §  484,  503,  note  1,  §  756,  note  5,  757, 
note  3,  759;  1  Green's  Rep.  68;  2  South.  721;  2  Story's  Eq. 
Jur.,  §  1520,  a,  and  notes  ;  4  Kent's  Com.  188;  3  Harr.  269; 
Angell  on  Limitations  25;  2  Scho.  and  Lefroy  630,  6 ;  Ambler 
645;  3  Bro.  Ch.  639;  2  Jac.  and  Walk.  188,  191;  4  Burr. 
1962;  2  Cond.  Eq.  Rep.  137. 

F.  T.  Frelinghuysen,  contra,  cited  Story's  Eq.  PL,  §  332, 
3 ;  1  Ho/.  Ch.  Pr.  397 ;  Mitford  62,  3 ;  Story's  Eq.  PL,  § 
790,  1,  229,  332,  4,  338,  340,  343,  885;  2  GreenL  Ev.,  § 
431 ;  3  Bro.  Ch.  639 ;  6  John.  Ch.  Rep.  663 ;  4  John.  Ch. 
287. 

THE  CHANCELLOR.  A  decree  pro  conjesso  was  taken  against 
all  the  defendants  to  the  original  bill,  except  Housel,  twenty- 
three  years  before  the  filing  of  the  supplemental  bill ;  and  Hou- 
sel answered  the  original  bill  twenty-two  years  before  the  filing 
of  the  supplemental  bill;  and  no  step  has  been  taken  in  the  cause 
in  the  meantime.  The  supplemental  bill  is  against  some  of  the 
defendants  in  the  original  suit  and  against  other  persons  who 
have  become  alienees  from  others  of  said  defendants  since  the 
said  decree  pro  confesso  was  taken.  There  is  nothing  in  what 
has  occurred  since  the  filing  of  the  original  bill  making  a  sup- 
plemental bill  necessary.  The  only  object  of  it,  therefore,  must 
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l>e  to  avoid  the  effect  which  the  lapse  of  time  might  have  upon 
the  original  suit  or  upon  a  new  original  bill.  The  complainant 
cannot  be  permitted  thus  to  relieve  himself  from  the  effect  of  his 
own  laches. 

Demurrer  allowed. 


ABRAHAM 'STEVENS,  JR.,  v.  PETER  M.  R1ERSON. 

1.  In  May,  1837,  A,  being  about  to  raise  his  dam  to  a  height  that  would 
cause  the  overflow  of  B's  land,  agreed  to  buy  B's  land,  and  to  pay  for  it  on 
the  1st  of  April,  1838,  the  day  fixed  for  the  delivery  of  the  deed.     On  the 
name  day,  a  further  agreement  was  made  between  them  that,  as  a  compensa- 
tion for  the  damages  B  might  sustain  until  the  completion  of  the  agreement, 
to  buy,  B  should  occupy  and  use  certain  lands  of  A.     In  the  fall  of  1837,  A 
raised  his  dam,  and  B  took  possession  of  the  said  lands  of  A.     In  October, 
1838,  B  tendered  the  deed  ;  but  A  did  not  pay,  and  the  deed  was  not  deliv- 
ered.    In  1844,  B  filed  his  bill,  praying  that  A  might  be  decreed  to  pay  by  a 
day  to  be  fixed,  and  that,  on  his  failing  to  do  so,  the  said  agreement  might  be 
canceled,  and  A  be  directed  to  lower  his  dam.     An  order  was  made  that  A 
pay  by  a  day  fixed,  or  that  the  agreement  be  canceled.    The  order  prayed  as 
to  lowering  the  dam  was  denied. 

2.  A  court  of  equity  may  decree  the  cancellation  of  an  instrument,  though 
it  has  become  a  nullity,  on  the  ground  that  its  existence  may  be  a  cloud  on  a 
party'a  title,  or  may  subject  him  to  litigation  at  a  future  period,  when  the 
facts  m«y  have  become  involved  in  obscurity. 


Peter  M.  Ryerson,  in  May,  1837,  being  about  to  raise  his 
dam  in  the  Ramapo  river  to  a  height  that  would  cause  the  water 
to  overflow  a  part  of  the  farm  of  Abraham  Stevens,  Jr.,  lying 
on  both  sides  of  the  river,  treated  with  Stevens  for  the  purchase 
of  his  farm,  with  other  lands  of  Stevens.  On  the  15th  of  May, 
1837,  articles  of  agreement,  under  seal,  were  executed  by  and 
between  them,  by  which  Stevens  agreed  to  deliver  a  good  and 
sufficient  deed  of  conveyance  on  the  1st  day  of  April,  1838,  and 
Ryerson  agreed  to  pay,  on  that  day,  $4500.  Ryerson  paid  ten 
dollars  as  part  of  the  consideration  money,  and  the  receipt  of  it 
was  acknowledged  in  the  agreement.  After  the  execution  of  the 
articles,  and  ou  the  same  day,  a  further  agreement  waa  made 
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between  them,  and  endorsed  on  the  articles,  by  which  it  was 
agreed  that,  in  lieu  of,  and  as  full  compensation  for  the  damnges 
sustained,  o,r  that  might  thereafter  be  sustained  by  Stevens  until 
the  completion  of  the  said  contract,  by  reason  of  raising  the  dam, 
Stevens  might  use  and  occupy  certain  lands  of  Ryerson  therein 
described,  such  use  to  continue  until  the  fulfillment  of  the  said 
contract. 

In  the  fall  of  1837,  Ryerson  raised  his  dam,  so  that  the  water 
of  the  pond  overflowed  about  twenty  acres  of  the  land  so  agreed 
to  be  sold  and  bought,  and  has  ever  since  maintained  the  dam 
at  that  height.  On  the  9th  of  October,  1838,  Stevens  tendered 
a  deed  to  Ryerson.  Ryerson  admitted  the  deed  was  correct,  but 
did  not  take  it,  alleging  that  he  had  not  the  money  then,  but 
promised  to  pay  half  of  it  in  two  weeks,  and  desired  Stevens  to 
wait  for  the  residue  till  the  spring  following,  promising  to  pay 
it  then. 

On  the  llth  of  April,  1844,  Stevens  filed  his  bill  against 
Ryerson,  stating  the  above  stated  facts,  and  that,  since  tendering 
the  deed  as  above  stated,  he  has  frequently  applied  to  Ryersou 
to  pay  the  money  and  take  the  deed,  but  that  he  has  constantly 
declined  to  pay  the  money,  promising  always  to  pay  it  at  some 
future  time. 

The  bill  states  further,  that  the  complainant  has  frequently 
requested  Ryerson  to  lower  his  dam  so  as  not  to  overflow  the  said 
land,  or  to  pay  the  said  money  ;  but  that  he  has  declined  to  lower 
the  dam,  and  neglected  to  pay  the  money  and  take  the  deed. 
That  Ryerson  is  insolvent,  and  unable  to  pay  any  damages  which 
might  be  recovered  against  him  for  overflowing  the  land,  but  per- 
sists in  keeping  the  dam  to  the  height  which  causes  the  overflow. 

The  complainant  further  states  in  his  bill  that,  so  long  as  this 
contract  is  outstanding,  he  cannot  sell  his  farm  and  give  a  good 
title  to  it,  because  of  the  said  articles  of  agreement ;  and  that  he 
is  advised  that  he  has  no  remedy  but  in  this  court,  where  a  spe- 
cific performance  of  the  said  agreement  can  be  decreed,  or  the 
uame  decreed  to  be  given  up  and  canceled,  and  the  defendant  be 
decreed  to  lower  his  dam. 

The  bill  prays  that  the  defendant  be  directed  to  pay  the  money 
and  take  the  deed,  by  a  short  day  to  be  appointed  by  the  court  j 
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or  that,  on  failure  of  payment  at  the  time  so  fixed,  the  said 
agreement  may,  by  decree  of  the  court,  be  canceled,  aud  the 
complainant  be  relieved  therefrom,  and  that  the  defendant  may- 
be directed,  by  order  of  the  court,  to  lower  his  dam,  so  as  not  to 
overflow,  &c. ;  and  that  the  defendant,  his  agents,  &c.,  be  theu 
enjoined  from  overflowing  the  complainant's  laud. 

The  defendant  having  failed  to  answer,  witnesses  were  exam- 
ined aud  documents  produced  to  prove  the  allegations  of  the 
bill. 

The  cause  was  brought  to  a  hearing  on  the  bill  and  the  depo- 
sitions and  exhibits. 

A.  S.  Penningion,  for  the  complainant. 

The  bill  is  with  a  double  aspect ;  to  enforce  performance  of 
the  agreement  to  purchase;  and  if  the  defendant  will  not  per- 
form, then  that  he  be  compelled  to  restore  the  complainant  to 
his  original  position  by  taking  down  his  dam.  We  do  not  ask 
an  injunction  now,  but  if,  after  the  time  the  court  shall  give 
him  to  pay  the  money,  he  fails  to  do  so,  then  we  ask  to  be  re- 
stored to  our  original  position.  True,  by  the  supplemental 
agreement  Stevens  was  to  occupy  certain  lands  in  lieu  of  dam- 
ages, and  has  occupied  them  till  this  time.  We  do  not  ask  for 
damages;  but  are  things  always  to  remain  in  this  state?  We 
cannot  sell,  for  there  is  a  cloud  on  our  title.  Ryerson  cannot 
perform;  he  cannot  pay.  Seven  years  elapsed  before  bill  filed,' 
and  three  years  have  run  since,  aud  only  $10  paid  on  the  agree- 
ment. 

We  ask  the  court  to  fix  a  specific  time  within  which  Ryerson1 
shall  pay,  and  that,  in  default  thereof,  he  be  compelled  to  lower 
his  dam. 

He  cited  Drewry  on  Inj.  260 ;  10  Ves.  192 ;  4  Sim.  13 ;  8  J6. 
193;  1  Ves.  542;  2  Ib.  543;  2  Green's  Ch.  353;  1  Mylne  and 
Keen  155;  G  Eag.  Ch.  Cond.  558;  2  Atk.  83. 

B.  Williamson,  contra. 

THE  CHANCELLOR.     If  it  would  be  within  the  proper  cxcr.-: 
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else  of  the  power  of  this  court  to  make  an  order  which,  by  its 
terms,  would,  either  directly  Or  indirectly,  compel  the  defendant 
to  lower  his  dam,  is  this  a  case  in  which  the  power  should  be  ex- 
erted?    The  dam  was  raised  with  the  assent  of  the  complainant, 
he  relying  on  the  agreement  of  the  defendant  to  purchase  his 
farm;  and  an  arrangement  was,  at  the  same  time,  made  between 
them,  by  which  the  complainant  was  to  occupy  certain  lands  of 
the  defendant  in  lieu  of,  and  as  a  full  compensation  to  him  for 
the  damages  he  might  sustain  by  the  raising  of  the  dam,  until 
the  completion  of  the  contract;  the  use  of  the  said  lands  by 
him  to  continue  until  the  fulfillment  of  the  contract.     The  darn 
was  raised  shortly  after  the  agreement  to  purchase  was  entered 
into,  and  before  the  time  fixed  for  the  delivery  of  the  deed  and 
payment  of  the  money.     The  complainant  took  possession  of  the 
lands  he  was  to  use  as  a  compensation  for  damages,  and  has  oc- 
cupied them  ever  since,  and  still  occupies  them.     The  deed  was 
uot  tendered  until  the  fall  of  1838.     The  defendant  promised  to 
pay  half  the  purchase  money  shortly,  and  desired  the  complain- 
ant to  wait  until  the  following  spring  for  the  residue.     Matters 
remained  in  this  situation  for  seven  years  from  the  date  of  the 
agreement,  except   that  the  complainant  frequently  applied  to 
the  defendant  to  pay  the  purchase  money  and  take  the  deed. 

Under  these  circumstances,  1  think  the  court  should  not  in- 
terpose by  way  of  injunction,  or  order  in  the  nature  thereof. 

But  should  the  defendant  be  permitted  to  delay  indefinitely 
the  fulfillment  of  his  agreement  to  purchase,  because  the  com- 
plainant took  possession  of  lands,  the  use  of  which  was  to  be  in 
lieu  of  damages,  and  which  use  was  to  continue  until  the  fulfillment 
of  the  agreement?  I  think  not."  It  would  be  a  harsh  construc- 
tion of  the  second  agreement  to  say  that  it  bound  the  complain- 
ant to  wait  indefinitely  the  pleasure  of  the  defendant  as  to  the 
fulfillment  of  the  agreement  to  purchase,  and  that  the  complain- 
ant's agreement  to  sell  should  stand  good  against  him  as  long  as 
it  suited  the  convenience  of  the  defendant.  This  could  not  have 
been  the  meaning  and  spirit  of  the  second  agreement,  and  it  is 
just  and  equitable  that  a  limit  should  be  fixed  within  which  the 
defendant  should  pay  the  money,  in  fulfillment  of  his  part  of  the 
agreement,  or  the  agreement  cease  to  bind  the  complainant.  If 
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it  be  said  that  on  the  tender  of  the  deed  and  the  omission  of  the 
defendant  to  pay,  the  agreement  for  the  sale  became  null,  and 
ceased  to  bind  the  complainant,  it  may  be  answered  that  a  court 
of  equity  may  decree  a  delivery  and  cancellation  of  an  instru- 
ment, though  it  has  become  a  nullity,  on  the  ground  that  its  ex- 
istence may  be  a  cloud  on  a  party's  title,  or  may  subject  him  to 
litigation  at  a  future  period,  when  the  facts  may  have  become 
involved  in  obscurity.  2  Story's  Eq.,  §  705. 

In  this  case,  as  effected  by  the  second  agreement,  the  danger 
that  the  complainant  might  be  subjected  to  future  litigation, 
after  an  indefinite  lapse  of  time,  particularly  if  he  continues  to 
use  the  lands  he  is  using  in  lieu  of  damages,  (and  I  do  not  see 
that  he  is  bound  to  give  them  up,)  is  apparent.  And  if  he  should 
sue  at  law  for  damages,  he  would  be  subjected  to  embarrassment 
while  the  agreement  to  sell  exists  and  he  continues  to  use  the 
lands  he  is  using  in  lieu  of  damages.  The  defendant  has  put 
the  complainant  in  this  position  by  his  failure  and  fault  in  not 
complying  with  his  agreement  to  purchase,  and  the  complainant 
should  be  relieved  from  this  position. 

Part  of  the  relief  "prayed  by  the  bill,  that  is  to  say,  that  a 
time  be  fixed  within  which  the  defendant  shall  pay  the  money 
and  take  the  deed,  and  that  in  default  thereof  the  complainant's 
agreement  to  sell  be  decreed  to  be  no  longer  binding  and  be 
given  up  to  be  canceled, .will  be  given.  Beyond  that,  the  com- 
plainant will  be  left  to  his  remedy  at  law. 

Order  accordingly. 
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SUSAN  WEIGHT  v.  ELIAS  W.  CONOVER 
The  statutes  of  New  Jersey,  limiting  actions  for  land,  do  not  apply  to  dower. 


Susan  Wright,  widow  of  Barzillai  Wright,  late  of  Trenton, 
deceased,  exhibited  her  bill  on  the  9th  of  July,  1846,  against 
Elias  W.  Conover,  stating  that  the  said  Barzillai  was,  in  his 
lifetime,  and  during  the  time  he  was  married  to  the  complainant, 
seized  in  fee  or  in  tail  of  divers  freehold  estates,  situated  in  the 
county  of  Mercer,  and  that  lie  died  on  or  about  March  1st,  1838, 
leaving  the  complainant,  his  widow,  him  surviving,  whereby  she 
became  entitled  to  her  dower  in  the  said  freehold  premises.  That 
in  the  lifetime  of  the  said  Barzillai,  a  part  of  the  freehold  estates 
of  which-  he  was  seized  was  levied  upon  by  the  sheriff  of  Hunter- 
don,  by  virtue  of  divers  executions  in  his  hands  against  the  said 
Barzillai,  and  that,  on  or  about  November  1st,  1820,  the  said 
sheriff  sold  at  public  sale  a  part  of  the  freehold  estate  of  the 
said  Barzillai,  consisting  of  about  fifty-five  acres,  situated  in  the 
township  of  Lawrence,  in  the  county  of  Mercer,  which  said  part 
\ras  then  and  there  bought  by  one  Mahlon  Milner,  and  that 
Milner,  afterwards,  on  or  about  November  20th,  1820,  received 
a  deed  therefor  from  the  said  sheriff,  and  entered  into  the  pos- 
session thereof.  That  the  title  to  the  said  premises  has  since* 
passed  by  various  conveyances  to  Elias  W.  Conover,  who  now 
holds  the  same  in  fee  simple,  as  the  complainant  is  informed  and 
believes,  subject  to  the  right  of  dower  of  the  complainant  therein. 
That  the  said  tract  of  land  is  now  in  the  actual  occupancy  and 
possession  of  one  Aaron  Tindall,  as  a  tenant,  as  the  complain- 
ant is  informed  and  believes,  of  the  said  Conover.  That  the  title 
deeds  and  evidences  and  writings  relative  to  the  said  premises 
and  estate  have  come  into  the  hands  and  possession  of  the  said 
Elias  W.  Conover.  That  on  or  about  March  1st,  1846,  the 
complainant  caused  a  written  notice  to  be  served  on  the  said 
Couover  to  set  off  or  cause  to  be  set  off  and  assigned  to  the  com- 
plainant, and  let  her  into  the  possession  and  enjoyment  of  one- 
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third  part  of  the  said  freehold  estate,  as  and  for  her  dower  afore- 
said, but  that  he  refuses  or  declines  so  to  do,  and  refuses  to  pro- 
duce the  title  deeds,  evidences  and  writings,  or  any  of  themt 
relative  to  the  said  freehold  estate;  wherefore  the  complainant 
is  unable  to  proceed  at  law  to  establish  her  said  demand. 

The  bill  prays  that  Conover  may  answer,  &c.,  and  discover 
and  set  forth  a  full  and  true  description  of  such  freehold  estate, 
with  all  the  circumstances  and  particulars  thereof  or  relative 
thereto ;  and  that  an  account  may  be  taken  of  the  rents  and 
profits  of  the  said  freehold  estate,  which  have  accrued  since  the 
said  demand  of  dower;  and  that  one-third  part  thereof  may  be 
paid  to  her;  and  that  one-third  part  of  such  freehold  estate  may 
be  assigned  and  set  off  to  her  for  her  dower,  or  other  widow's 
estate;  and  that  she  may  be  let  into  the  immediate  possession 
and  enjoyment  thereof,  and  decreed  to  hold  the  same  for  her 
life;  and  that  Conover  may  be  decreed  to  produce  all  title  deeds, 
evidences  and  writings  relative  to  the  said  freehold  estate,  in 
order  to  effectuate  the  purposes  aforesaid. 

To  this  bill  the  defendant  has  pleaded  in  bar,  that  the  said 
Burzillai  Wright  died  more  than  twenty  years  before  the  filing 
of  the  complainant's  bill,  or  the  serving  this  defendant  with  pro- 
cess to  appear  and  answer  the  same  ;  and  that  if  the  complain- 
ant ever  had  any  right  or  title  to  dower  or  thirds  of  and  in  the 
said  premises,  or  ever  had  any  cause  of  action  against  him,  for 
or  concerning  any  of  the  matters  in  the  bill  mentioned,  which  he 
doth  in  no  sort  admit,  the  said  right  or  title,  and  the  said  cause 
of  action,  did  accrue  more  than  twenty  years  before  the  filing  of 
the  complainant's  bill,  or  the  serving  this  defendant  with  pro- 
cess to  appear  and  answer  the  same  ;  and,  therefore,  he  doth 
plead  the  act  entitled,  "An  act  for  the  limitation  of  actions," 
passed  February  7th,  1799,  and  prays  the  benefit  of  the  said 
statute  for  the  limitation  of  actions. 

A  replication  was  put  in  to  this  plea,  but  afterwards  it  was 
agreed  between  the  solicitors,  by  writing,  filed  with  the  clerk,  that 
Barzillai  Wright  died  July  17th,  1823;  and  that  the  truth  of 
the  plea  was,  therefore,  admitted  by  the  complainant's  solicitor  ; 
that  the  replication  be  withdrawn,  without  costs,  and  that  the 
cause  proceed  to  hearing  on  the  bill  and  plea ;  and  that  if,  upon 


484  CASES  IN  CHANCERY. 

\Vright  v.  Conover. 

the  hearing,  the  plea  be  allowed,  it  be  considered  as  proved,  and 
a  final  decree  made  thereon. 

C.  S.  Green,  in  support  of  the  plea.  He  cited  1  Harrison's 
N.  J.  Rep.  107;  1  Constitutional  Rep.  of  S.  C.  112  ;  3  Dessau. 
555. 

IF.  Halstcd,  contra.  He  cited  Park,  on  Dower  311-12;  3 
Kent's  Com.  70,  notes;  1  Swift  85;  4  N.  Hamp.  Rep.  109;  2 
Gilt,  and  John.  468  ;  8  Johns.  Rep.  103  ;  1  Dev.  and  Bat.  213  ; 
10  Yerger  339  ;  Co.  Lit.  115,  a;  7  Metcaff's  Rep.  — ;  9  Ves. 
222;  2  Fes.,  /,-.,  122;  2  Bro.  Ch.  Rep.  620;  1  Cruise's  Dig. 
159 ;  Co.  Lit.  36,  a;  7  Jo/ms.  #ep.  247  ;  4  J/ass.  /fy).  388 ;  9 
Ib.  13 ;  16  11).  293;  19  Jo/in*.  lfe/>.  197;  20  76.  411 ;  2  SAow. 
198  ;  £M#.  N.  P.  1\7  -,  Angett  on  Lim.  381,  379,  404,  415,  452; 
2  Allison  72,  74 ;  Gilbert  on  Tenures  26 ;  IPa^/ans  on  Descent 
100;  2  P.  Wms.  703-4;  Oo.  Jac.  111. 

THE  CHANCELLOR.  I  am  of  opinion  that  the  claim  for 
dower  is  not  within  the  spirit  of  the  statute  of  limitations,  nor 
within  its  policy,  or  the  evil  intended  to  be  remedied  by  it,  and 
that  the  legislature  never  intended  to  include  dower  within  its 
provisions,  or  supposed  it  was  so  included. 

Dower  has  a  limitation  in  the  nature  of  things.  It  is  the  use 
of  a  third  part  of  the  lands  during  the  life  of  the  widow  only. 
In  a  large  proportion,  perhaps  a  majority,  of  the  cases,  death  puts 
an  end  to  the  enjoyment,  and  to  the  claim  of  dower,  within  twenty 
years  from  the  death  of  the  husband.  There  is  no  considera- 
tion of  public  policy  requiring  any  other  limitation.  It  is  a  claim 
of  a  peculiar  nature,  entirely  different  from  claims  for  debt  and 
from  asserted  titles  to  land.  The  amount  of  a  debt  is  yearly 
increasing,  and  there  is  a  policy  in  limiting  a  time  within  which 
it  should  be  presumed  paid.  If  one  has  title  to  land  which 
another  is  holding  adversely  to  him,  there  should  be  a  Limitation 
of  time  within  which  he  should  bring  his  action  for  it.  The  land 
may  become  more  valuable  by  improvements  put  upon  it  by  the 
person  in  possession  ;  and  the  taking  it  from  him  after  the  lapse 
of  years  may  inflict  a  heavily  increased  loss.  But  the  value  of 
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the  right  of  dower  to  the  widow,  and  the  burden  of  it  to  the 
owner  of  the  land,  is  becoming  less  and  less  every  year  of  her 
life.  The  alienee  of  the  husband  can  put  what  improvements 
he  pleases  on  the  laud :  the  widow  gets  dower  only  according  to 
the  value  of  the  land  at  the  time  of  the  alienation. 

A  purchaser  from  the  husband  knows  he  buys  subject  to  the 
wife's  inchoate  right  of* dower,  and  the  widow  can  recover  dam- 
ages— that  is,  the  value  of  the  dower — only  from  the  time  she 
demands  her  dower.  If  she  fails  to  demand  her  dower  for  twenty 
years,  the  purchaser  has  been  relieved  of  the  burden  during  that 
time  Does  that  furnish  any  reason  why  he  should  be  relieved 
from  it  for  the  remnant  of  her  life? 

Children,  where  the  father  died  seized,  may,  in  consideration 
of  the  mother's  right  of  dower,  and  by  arrangement  with  her, 
have  supported  her  for  twenty  years,  and  may  then  fail  to  sup- 
port her.  Is  she  barred  of  her  right  to  have  her  dower  set  off 
to  her  ? 

At  law,  if  a  dowress  dies  before  her  right  is  established,  her 
personal  representatives  have  no  remedy  for  the  mesne  profits. 
The  rule  is  the  same  in  chancery,  as  against  a  purchaser  from 
the  husband. 

Neither  the  title  of  the  heir-at-law,  nor  that  of  the  alienee  of 
the  husband,  is  adverse  to  the  title  under  which  the  widow 
claims.  They  all  claim  under  the  title  of  the  husband.  The 
estate  of  the  widow  is  a  continuation  of  that  of  her  husband, 
and,  upon  assignment,  she  is  in  by  relation,  from  her  husband's 
death.  4  Kent's  Com.  62. 

The  right  to  dower  is  a  mere  right,  which  can  be  neither 
aliened  nor  sold  on  execution.  The  law  casts  the  freehold  on  the 
heir,  and  the  widow  has  no  estate  in  the  land  until  her  dower  is 
assigned.  4  Paige  448 ;  17  John.  Rep.  168,  9  j  20  Ib.  411. 

She  has  no  estate  or  right  of  entry  in  the  whole,  and  none  in 
any  particular  part  until  her  dower  is  assigned  by  metes  and 
bounds,  and,  when  that  is  done,  the  estate  does  not  pass  by  the 
assignment,  but  she  is  in,  in  intendment  of  law,  of  the  seizin  of 
her  husband.  4  Kent's  Com.  68. 

It  is  said  that  dower  is  within  the  letter  of  our  statute  of  lim- 
itations. 
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If  it  were  within  the  letter,  yet  if  it  be  not  within  the  spirit 
of  the  statute,  it  should  not  be  subject  to  it. 

But  is  it  within  the  letter  of  our  act?  Sections  9  and  10  of 
our  act  for  the  limitation  of  actions,  provide  that  no  person  hav- 
ing any  right  or  title  of  entry  into  any  lands,  shall  make  entry 
therein  but  within  twenty  years  next  after  such  right  or  title — 
i.  e.,  right  or  title  of  entry — shall  accrue,  and  that  every  aciiou 
for  lands,  real,  possessory,  or  mixed,  shall  be  brought  within 
twenty  years  next  after  the  right  or  title  thereto — /.  e.,  the  right 
or  title  of  entry — or  cause  of  such  action,  shall  accrue. 

The  two  sections  together,  amount  to  no  more  than  this,  that 
no  action  for  lands  founded  on  a  right  or  title  of  entry,  shall  be 
brought  after  twenty  years,  &c.  The  widow  has  no  right  or  title 
of  entry  into  any  lands  until  after  the  dower  is  assigned. 

The  right  is  a  mere  inchoate,  contingent  charge,  and  it  re- 
mains contingent  after  the  husband's  death,  at  least  as  against  a 
purchaser  from  the  husband.  She  cannot  bring  ejectment  for 
it — ejectment  is  a  mixed  action  for  lauds,  and  satisfies  that  word 
in  our  statute — and  if  she  dies  before  she  can  compel  an  assign- 
ment, the  holder  of  the  lands  is  relieved,  and  her  personal  repre- 
sentatives cannot  recover  the  mesne  profits  from  the  husband's 
alienee;  and,  during  her  life,  if  she  makes  no  demand  of  her 
dower  from  the  husband's  alienee,  she  cannot  recover  the  value 
thereof. 

The  statute  of  21  Jac.  1,  which  enacts  that  "no  person  shall 
make  entry  upon  any  lands  but  within  twenty  years  next  after 
his  right  or  title  shall  first  accrue,"  and  the  statute  of  New 
York,  which  enacts  that  no  action  for  the  recovery  of  any  lands 
shall  be  maintained  unless  the  plaintiff,  his  ancestor,  &c.,  was 
seized  or  possessed  thereof  within  twenty  years,  are  as  broad  in 
their  effect  as  our  statute,  and  yet  are  held  not  to  include  dower; 
and  so  are  the  statutes  of  several  other  states,  which  are  held 
not  to  include  dower. 

Dower  is  not  included  because  the  widow  has  no  right  or  title 
of  entry  until  her  dower  is  assigned  by  metes  and  bounds. 

By  a  late  statute  in  New  York,  dower  has  been  subjected  to 
limitation.  How  is  it  done?  It  is  by  requiring  dower  to  be 
demanded  within  twenty  years  from  the  death  of  the  husband.  So 
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by  a  late  statute  in  England,  3  and  4  William  IV.,  ch.  27,  dower 
has  been  limited.  It  is  done  by  providing  that  no  suit  for  dower 
shall  be  brought  within  twenty  years  from  the  death  of  the  hus- 
band. This  shows  that  dower  is  not  witliin  statutes  limiting  ac- 
tions for  lands  founded  on  right  of  entry  or  title,  and  in  which 
the  doctrine  of  adverse  possession  is  involved. 

If  our  legislature  shall  be  moved  to  enact  such  a  limitation  of 
the  suit  or  demand  for  dower,  they  will  have  an  opportunity  of 
deciding  whether  dower  is  within  the  policy  of  statutes  of  limi- 
tation and  whether  there  is  any  necessity  or  propriety  of  fixing 
a  limitation. 

Dower  is  highly  favored.  It  has  been  well  said  that  dower 
is  not  only  a  legal  right,  but  a  moral  right  to  be  provided  for 
and  have  a  maintenance  and  sustenance  out  of  the  husband's 
estate.  That  the  widow  is  in  the  care  of  the  law,  and  a  favorite 
of  the  law.  1  Story's  Eq.,  §  629. 

Our  legislature  have  provided  that  where  the  husband  did 
not  die  seized,  as  where  he  aliened  in  his  lifetime,  which  is  the 
case  here,  she  may  sue  for  and  recover  her  dower,  with  dam- 
ages, that  is  to  say,  the  value  of  her  dower,  from  the  time  she 
demands  her  dower.  There  is  no  limitation  as  to  the  time  of 
the  demand.  She  may  demand  it  at  any  time  during  her  life. 
This  bill  goes  for  the  value  of  the  dower  since  the  demand  of 
dower,  and  for  a  third  of  the  land  to  be  now  set  off,  and  the 
plea  is  to  the  whole  bill.  The  demand  of  dower  was  not  made 
until  March,  1846.  No  action  for  the  value  of  the  dower  ac- 
crued until  then,  and  then  only  for  the  value  after  that  time. 
By  what  rule  can  time,  elapsed  before  an  action  accrues,  be  a 
bar  to  it?  And  if  after  demand  she  is  entitled  to  the  value  of 
the  dower  from  that  time,  which  is  equivalent  to  the  dower  itself, 
why  is  she  not  entitled  to  the  dower  itself  from  that  time?  Can 
she  be  confined  to  an  action  for  the  damages  or  value? 

This  shows  the  incongruity  which  would  arise  from  construing 
our  statutes  limiting  actions  for  lands  to  apply  to  dower. 

Plea  overruled. 

REVERSED,  2  Ilal.  Ch.  613. 
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SOLOMON  ANDREWS  v.  CHARLES  FORD  ET  AL. 

Re-taxation  of  costs. 

An  injunction  was  allowed  in  this  case  on  the  filing  of  the  bill. 
In  January,  1845,  a  demurrer  to  the  bill  was  filed  by  the  de- 
fendants, which  was  overruled,  with  costs,  in  April,  1845. 

In  February,  1845,  on  affidavit  that  Benjamin  Maurice  and 
Charles  F.  Maurice,  two  of  the  defendants,  resided  in  the  county 
of  Ulster,  iu  the  State  of  New  York,  and  on  motion  of  counsel 
for  the  defendants,  a  dedimus  potestatem  to  take  their  answers 
was  ordered.  In  July,  1845,  the  answer  of  the  said  defendants 
was  put  in  in  the  usual  way,  having  been  sworn  tc  before  a 
master  in  this  state.  In  March,  1846,  the  injunction  wus  dis- 
solved, with  costs.  The  replication  was  filed  in  December,  1846. 
The  defendant's  solicitor  set  thecause  down  for  hearing  at  the  June 
Term,  1847.  On  the  3d  of  July,  1847,  an  order  was  made,  on 
motion  of  the  solicitor  and  counsel  .for  the  defendants,  "  by  and 
with  the  consent  of  the  solicitor  of  the  complainant,"  that  the 
complainant's  bill  be  dismissed,  with  costs,  to  be  paid  by  the 
complainant. 

In  taxing  the  defendants'  costs  the  clerk  taxed  costs  for  their 
demurrer,  and  for  their  motion  for  the  commission  or  dedimus 
potestatem,  and  for  drawing  and  sealing  the  commission,  and 
for  notice  of  hearing,  rule  for  hearing  and  setting  down  cause, 
and  for  enrolling  proceedings,  and  for  four  terra  fees. 

A  motion  was  made  before  the  Chancellor  to  re-tax  the  costs. 

J.  S.  Green,  for  the  motion. 
P.  D.  Vroom,  contra. 

THE  CHANCELLOR.  The  costs  taxed  for  the  demurrer  must 
be  struck  out.  The  several  items  taxed  for  the  costs  of  the  ded- 
imus potestatem  to  take  the  answer  of  the  non  resident  defend- 
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ants  must  be  struck  out,  in  analogy  to  the  costs  of  commission 
to  examine  witnesses  abroad  or  in  another  state. 

It  is  for  the  complainant's  solicitor  to  set  the  cause  down  for 
hearing;  on  his  failing  to  do  so,  his  bill  may  be  dismissed,  with 
costs.  The  costs  taxed  for  noticing  the  cause  and  for  the  rule 
for  hearing  and  setting  down  the  cause  must,  therefore,  be  struck 
out. 

The  51st  section  of  the  Chancery  practice  act  provides,  that 
when  any  suit  shall  be  dismissed  in  pursuance  of  any  consent  or 
agreement  of  the  parties  for  that  purpose,  no  enrollment  of  the 
proceedings  shall  be  necessary,  nor  shall  any  fees  be  allowed  or 
taxed  therefor ;  but  either  party  may,  at  his  own  expense,  re- 
quire the  same  to  be  enrolled.  The  order  dismissing  the  bill,  in 
this  case,  states  that  it  was  made  by  and  with  the  consent  of  the 
solicitor  for  the  complainant.  The  fees  for  enrolling,  therefore, 
cannot  be  taxed  against  the  complainant.  Four  term  fees  are 
taxed,  including  the  term  fee  taxed  on  the  dissolution  of  the  in- 
junction. The  act  to  regulate  fees  provides  that  no  more  than 
three  term  fees  shall  be  allowed  in  any  cause.  The  four  term 
fees  taxed  are  all  term  fees  in  this  cause.  One  of  them  must  be 
struck  out.  The  complainant's  costs  on  overruling  the  demur- 
rer must  be  taxed  against  the  defendants,  and  be  deducted  from 
the  amount  of  the  costs  taxed  against  the  complainant. 

VOL.  n.  2  n 
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ISAAC  STAATS  v.  EEUBEN  H.  FEEEMAN  AND  WIFE. 

1.  Injunction  allowed  restraining  waste  on  a  farm  conveyed  by  the  com- 
plainant to  the  defendant,  on  bill  alleging  that  a  deed  for  the  farm  was  pro- 
cured by  the  defendant  from  the  complainant  by  undue  means,  the  complain- 
ant being  addicted  to  intemperance,  and  praying  that  the  deed  may  be  declared 
void. 

2.  And  on  answer  and  motion  to  dissolve,  the  injunction  was  retained  until 
the  hearing  of  the  cause. 

On  the  1 1th  of  February,  1846,  Isaac  Staats  exhibited  his  bill, 
stating  that  his  father,  Abraham  Staats,  on  the  17th  of  August, 
1819,  made  his  will,  devising  to  the  complainant  the  one-half  of 
his  homestead  farm,  containing  about  130  acres,  in  fee,  and  that 
his  said  father  died  on  the  4th  of  May,  1821.  That  immedi- 
ately after  his  death,  the  complainant  went  into  possession  of  the 
said  farm,  and  continued  in  the  peaceable  and  uninterrupted  pos- 
session thereof  until  the  time  after-mentioned  in  the  bill.  That 
;about  the  year  1814  he  married  Martha  A.  Ross,  by  whom  he 
Jiad  a  daughter,  Margaret.  That  his  said  wife  died  November 
«6th,  1838,  leaving  the  said  Margaret  her  surviving.  That  the 
said  Margaret,  in  1837  or  1838,  intermarried  with  Reuben  H. 
Freeman,  a  man  with  pretensions  to  education  and  respectability, 
but  destitute  of  the  means  of  supporting  himself  or  his  wife. 

That  the  complainant  took  the  paid  Freeman  into  his  house 
after  his  said  marriage,  and  supported  him  and  his  wife  and  two 
children  of  their  marriage  until  December,  1840,  when  the  com- 
plainant, who  was  the  owner  in  fee  of  a  valuable  farm  of  about 
100  acres,  and  worth  $6000,  which  he  had  acquired  by  his  own 
labor  and  industry,  adjoining  the  farm  so  devised  to  him  by  his 
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father,  thought  it  advisable  to  urge  upon  his  son-in-lav?  the  ne- 
cessity of  earning  his  own  support.  And  the  complainant,  in 
order  to  provide  a  comfortable  support  and  maintenance  for  his 
daughter  and  her  children,  did,  on  the  21st  of  April,  1838, 
convey  to  his  said  daughter  the  said  farm  of  100  acres,  and  did, 
also,  give  to  said  Freeman  and  his  said  daughter,  personal  prop- 
erty to  the  amount  of  $1000. 

That  Freeman  and  his  wife  continued  to  reside  on  the  said 
farm  so  conveyed  by  the  complainant  to  his  said  daughter,  Free- 
man's wife,  until  the  time  in  the  bill  after  mentioned. 

That,  during  the  time  Freeman  resided  with  the  complainant, 
after  Freeman's  said  marriage,  the  complainant  gave  to  said 
Freeman  sums  of  money  from  time  to  time,  amounting  in  all  to 
about  $300,  as  near  as  the  complainant  can  recollect;  and  the 
complainant  also  made  a  conveyance  to  said  Freeman  of  one-fifth 
of  a  tract  of  land,  with  the  improvements  thereon,  called  the 
basin  property,  lying  along  and  adjoining  the  Delaware  and 
Raritan  canal,  being  a  part  of  the  farm  so  devised  to  the  com- 
plainant by  his  said  father;  which  fifth  was  worth,  at  the  time 
of  the  said  conveyance,  at  least  $1000. 

That,  in  November,  1840,  the  complainant  married  Maria 
Matthews,  by  whom  he  has  had  one  child,  a  son,  named  Abra- 
ham. That,  soon  after  the  complainant's  said  marriage,  the  said 
Freeman  and  his  said  wife  insinuated  to  the  complainant  and 
other  persons,  that  the  complainant's  said  wife  Maria  was  not 
faithful  to  her  marriage  vows  ;  that  she  was  a  bad  woman,  and 
would  ruin  the  complainant,  and  strip  him  of  all  his  property. 

That,  by  these  repeated  insinuations  and  charges  against  his 
said  wife  and  the  complainant,  who  was  then  in  the  habit  of 
drinking  ardent  spirits  to  intoxication,  believing  the  stories  so 
told  by  Freeman  and  his  wife,  the  complainant  was  thereby 
induced  to  turn  his  said  wife  Maria  from  his  house. 

The  complainant  now  charges  that  the  said  insinuations  and 
charges  so  made  against  his  said  wife  were  false  and  unfounded, 
and  were  made  for  the  purpose  of  inducing  the  complainant  to 
convey  away  all  his  property  into  the  hands  and  possession  of 
the  said  Freeman  and  wife. 

That  the  complainant,  after  he  had  turned  his  said  wife  from 


492  CASES  IX  CHANCERY. 

Slants  v.  Freeman. 

his  house,  continued  to  drink  ardent  spirits  to  great  excess  ;  and 
while  his  wife  was  turned  from  his  house,  as  aforesaid,  the  said 
Freeman  frequently  urged  the  complainant  to  apply  for  a  divorce 
from  his  said  wife,  at  the  same  time  charging  her  with  loose  and 
unfaithful  conduct,  and  that  she  would  ruin  the  complainant  in 
his  pecuniary  circumstances.  That  the  complainant,  being  at 
that  time  and  long  after  in  a  constant  state  of  intoxication,  gave 
a  listening  ear  to  the  said  charges  and  insinuations  so  made  by 
Freeman  and  his  wife  against  the  moral  character  of  the  com- 
plainant's said  wife. 

That  Freeman,  during  the  time  the  complainant's  said  wife 
was  absent  from  complainant's  house,  carried  the  complainant  to 
the  office  of  a  counselor-at-law  for  the  purpose  of  arranging 
the  preliminary  proceedings  in  order  to  apply  for  and  obtain  a 
divorce  from  his  said  wife  Maria.  That  the  said  counselor,  on 
being  advised  with  on  the  subject  of  the  divorce,  considered  the 
charges  against  the  complainant's  said  wife  too  vague  to  be  made 
the  foundation  of  an  application  for  a  divorce. 

That  said  application  for  a  divorce  being  abandoned  by  said 
Freeman,  he,  Freeman,  still  urged  the  complainant,  and  while 
the  complainant  was  in  a  state  of  intoxication,  to  convey  to  his 
wife  the  farm  so  devised  to  the  complainant,  and  to  confess  a 
judgment  to  him,  Freeman,  for  an  amount  sufficient  to  cover  all 
the  complainant's  personal  property,  the  complainant  being  then 
owner  of  and  in  possession  of  personal  property  worth  $2000. 
That  said  Freeman  urged  that,  if  the  complainant  did  not  so 
convey  away  his  farm  and  confess  said  judgment,  the  complain- 
ant's wife  had  run  him  in  debt,  and  would  run  him  in  debt,  and 
that  all  his  personal  property  would  go  to  satisfy  the  debts  con- 
tracted by  his  said  wife. 

The  bill  charges  that  it  was  not  true  that  his  said  wife  had 
run  him  in  debt ;  that  she  had  not  done  so ;  nor  was  she  run- 
ning him  in  debt,  as  stated  and  urged  by  Freeman. 

That,  on  the  2d  of  September,  1842,  and  while  the  coraplain- 
ant  was  in  a  state  of  gross  intoxication,  and  with  the  idea  im- 
pressed upon  his  mind  by  said  Freeman  that  his  said  wife  would 
ruin  him,  executed  a  deed  to  his  said  daughter,  the  wife  of  said 
Freeman,  for  the  farm  so  devised  to  him  by  his  father ;  and  did, 
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at  the  same  time,  give  his  promissory  note  to  the  said  Freeman 
for  $1600,  or  thereabouts,  aud  executed  a  warrant  of  attorney 
to  confess  judgment  thereon. 

The  complainant  charges  that,  at  the  time  he  executed  the  said 
note  and  warrant  of  attorney,  he  did  not  owe  Freeman  a  cent, 
and  that  the  said  conveyance  and  note  were  given  without  any 
consideration. 

That  after  the  said  deed  was  executed,  and  before  the  delivery 
thereof,  and  while  it  was  yet  in  the  hands  of  the  scrivener,  the 
scrivener  advised  the  complainant  not  to  deliver  the  said  deed, 
but  to  wait  a  few  days  before  the  delivery  thereof;  and  that  he, 
the  said  scrivener,  would  take  the  said  deed  home  with  him  and 
keep  it  some  days,  and  then,  if  the  complainant,  on  reflection, 
ordered  it  to  be  delivered,  he,  the  said  scrivener,  would  do  so, 
but  not  till  then. 

That  said  scrivener  did  take  said  deed  home  with  him  to  keep 
subject  to  the  complainant's  order. 

That  while  said  deed  was  in  the  hands  of  said  scrivener,  in 
order  to  induce  the  complainant  to  deliver  it  to  said  Freeman  or 
to  his,  Freeman's,  wife,  Freeman,  in  order  further  to  influence 
the  complainant's  mind  against  his  said  wife  Maria,  and  for  the 
purpose  of  depriving  her  of  a  support  and  maintenance,  and  to 
defraud  the  complainant  out  of  his  said  farm,  obtained  the  pos- 
session of  the  account  book  of  the  complainant,  and,  where  he, 
Freeman,  knew  the  complainant  would  see  and  read  it,  wrote 
therein  the  following  note,  to  wit:  "September  7th,  18J2, 
Samuel  has  been  in  Hunterdon,  and,  so  far  as  he  can  learn, 
Maria's  character  has  been  base,  that  she  has  no  money  up  there, 
that  Mrs.  Nixon  says  that  she  is  filthy  and  nasty,  that  she  was 
at  her  house,  that  her  brother  would  not  have  her  there  because 
she  abused  him  and  his  wife,  and  accused  her  of  stealing  her 
muslin  and  flannel." 

The  bill  charges  that  the  matters  and  things  set  forth  in  the 
note  above  written  are  false  and  unfounded,  and  known  by  said 
Freeman  to  be  so  at  the  time  he  wrote  the  said  note.  That 
Freeman  wrote  said  note  for  the  purpose  of  fraudulently  getting 
possession  of  the  said  deed  which  was  then  in  the  hands  of  the 
said  scrivener  subject  to  the  order  of  the  complainant. 
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That  the  complainant  has  understood  and  believes  that,  while 
he  was  in  a  state  of  intoxication,  Freeman  prepared  an  order, 
addressed  to  the  said  scrivener,  to  deliver  the  said  deed.  That 
he  has  no  knowledge  whatever  of  seeing  and  signing  said  order 
for  the  delivery  of  said  deed,  and  charges  the  said  order  to  be  a 
forgery ;  or,  if  the  complainant  was  induced  to  sign  it,  it  was  at 
a  time  when  he  was  so  much  intoxicated  that  he  did  not  know 
the  consequences  of  such  an  act. 

That  the  said  deed  was  delivered  by  the  scrivener  upon  the 
receipt  of  the  said  order. 

That  at  the  time  he  executed  the  said  deed,  and  at  the  time 
he  executed  the  said  note  and  warrant  of  attorney,  he  had  not 
power  of  mind  to  comprehend  the  contents  and  effects  thereof; 
and  that  they  were  not  executed  from  his  own  motion  and  free 
will,  but  by  the  suggestions  compulsions  and  contrivance  of  the 
said  Freeman  and  his  said  wife,  or  one  of  them. 

That  immediately  after  the  said  deed  was  executed,  and 
before  the  delivery  thereof,  Freeman  and  his  wife  moved  into 
the  said  house  and  upon  the  farm  so  devised  to  the  complainant, 
and  that  Freeman  has  had  the  rents,  issues  and  profits  thereof 
from  that  time,  and  continued  to  occupy,  possess  arid  enjoy  the 
same. 

That  Freeman  caused  judgment  to  be  entered  against  the 
complainant,  in  the  Supreme  Court,  on  the  said  note,  by  virtue 
of  the  said  warrant  of  attorney,  and  caused  execution  to  be  issued 
immediately  thereon,  and  placed  in  the  hands  of  the  sheriff  of 
Somerset  to  be  executed. 

That  the  said  sheriff,  in  virtue  of  said  execution,  caused  all 
the  personal  property  of  the  complainant  to  be  exposed  to  sale, 
and  that  it  was  all  bought  at  said  sale  by  said  Freeman,  at  a 
nominal  amount,  and  that  Freeman  took  possession  thereof  and 
continues  to  enjoy  the  same. 

That  Freeman  is  now  cutting  down  a  large  quantity  of  timber 
growing  on  said  farm,  for  the  purpose  of  selling  the  same  to  his 
own  use,  and  for  the  purpose  of  making  rails  to  fence  the  farm 
which  the  complainant  voluntarily  conveyed  to  his  said  daughter, 
the  wife  of  Freeman ;  and  that  Freeman  gives  out  that  it  is  his 
intention  to  cut  down  the  whole  or  nearly  the  whole  of  the  tim- 
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ber  growing  on  said  farm.  And  that  Freeman,  since  he  so  ob- 
tained'possession  of  the  said  farm,  has  carted  off  the  same  great 
quantities  of  the  soil  and  manure  made  thereon,  and  applied  it 
to  the  improvement  of  the  land  which  the  complainant  volun- 
tarily conveyed  to  his  said  daughter. 

The  bill  prays  that  Freeman  and  his  wife  may  be  decreed  to 
re-convey  the  said  farm  to  the  complainant ;  that  the  said  deed 
therefor  may  be  declared  void  ;  that  the  judgment  so  confessed 
may  be  declared  void  ;  that  Freeman  may  be  decreed  to  account 
to  the  complainant  for  the  value  of  the  personal  property  so  sold 
by  the  complainant,  and  for  the  rents,  issues  and  profits  of  the 
said  farm,  and  for  the  said  manure  and  soil ;  and  that  the  said 
Freeman  may  be  enjoined  and  restrained  from  committing  further 
waste  upon  the  said  farm. 

The  injunction  was  granted. 

On  the  20th  of  January,  1847,  Freeman  and  wife  filed  their 
answer.  They  admit  the  devise  stated  in  the  bill ;  that  the 
complainant,  after  the  death  of  his  father,  though  not  immedi- 
ately, entered  into  possession  of  the  lands  and  premises  devised 
to  him,  and  continued  in  full  possession  thereof  for  several  years ; 
but  they  say  they  have  understood,  and  believe,  and  therefore 
charge,  that  immediately  on  the  death  of  the  complainant's 
father,  the  widow  of  his  said  father  was  in  possession,  and  re- 
mained in  possession,  during  her  life,  as  she  was  authorized  and 
empowered  to  do  by  the  terms  of  the  will  of  complainant's 
father;  and  that  it  was  not  until  her  death  that  the  complainant 
entered  into  possession  of  the  said  lauds  and  the  one-half  part 
of  the  buildings  thereon. 

They  admit  the  marriage  of  the  complainant,  in  1812,  and 
not  in  1814,  as  stated  in  the  bill,  and  that  the  defendant  Mar- 
garet is  his  daughter;  the  death  of  the  complainant's  first  wife; 
and  their  owii  marriage  in  the  month  of  August,  1831,  and  not 
in  1837  or  8,  as  stated  in  the  bill. 

Freeman,  answering  for  himself,  denies  that,  at  the  time  of  his 
marriage,  he  was  entirely  destitute  of  means  or  ability  to  sup- 
port himself  and  family.  On  the  contrary,  he  most  distinctly 
charges  that  such  allegation  is  unjust  and  untrue;  and  in  like 
manner  he  denies  that  upon  his  marriage  he  was  by  the  complain- 
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ant  taken  into  his  house,  and  afterwards,  with  his  wife  and  chil- 
dren, supported  by  the  complainant  until  December,  1840;  the 
contrary  of  all  which  he  charges  to  be  true.  That  at  his  mar- 
riage he  had  completed  his  professional  studies,  and  was  quali- 
fied and  competent  to  engage  in  the  business  of  instruction  or 
teaching,  especially  of  the  young ;  and  that  he  had  in  hand,  of 
his  own  proper  moneys,  several  hundred  dollars;  and  that 
having  been  treated  with  rudeness  and  incivility  by  the  com- 
plainant, (impelled  and  actuated  by  an  evil  agent  and  influence 
readily  imagined  from  the  admissions  in  the  bill,  and  which  this 
defendant  cannot  avert  to  without  grief  and  mortification,)  this 
defendant,  yet  in  the  lifetime  of  his  mother-in-law,  left  the  resi- 
dence of  the  complainant,  with  the  design  of  making,  so  soon  as 
he  should  be  able,  ultimate  and  final  arrangements  for  the  sepa- 
rate and  independent  support  of  himself  and  family. 

That,  with  such  purpose  and  design,  he  removed,  in  the  fall 
of  1836,  to  Newton,  Sussex  county,  and  engaged  in  the  business 
of  a  teacher  for  two  or  three  months,  and  while  so  employed,  upon 
a  visit  to  his  fanlily,  was  urged  by  complainant  to  abandon  his 
said  business  at  Newton,  and  return  to  the  vicinity  of  complain- 
ant's residence,  the  complainant  then  and  there  promising  him, 
as  an  inducement  for  such  return,  to  convey  to  his  wife,  in  fee,  a 
lot  of  land  often  acres,  lying  on  the  west  side  of  the  road  lead- 
ing from  Boundbrook  to  Middlebush,  and  not  adjoining  the 
homestead  farm  of  the  complainant,  as  is  stated  in  the  bill,  and 
would  largely  contribute  to  the  building  of  a  convenient  and 
comfortable  house  thereon,  for  the  accommodation  of  this  defend- 
ant's family,  and  to  be  his  property,  in  whjch  this  defendant 
might  resume  and  prosecute  his  business  of  a  teacher  of  youth. 

That  this  defendant,  relying  on  the  faithful  performance  by  the 
complainant  of  such  explicit  and  solemn  agreement,  returned, 
and  soon  after  commenced  the  erection  of  a  house  on  said  lor, 
and  expended  thereon,  of  his  own  moneys,  $450,  and  incurred 
debts  on  account  thereof  to  $1200,  which  debts  the  complainant, 
from  time  to  time,  neglected  and  refused  to  assume  and  pay, 
meanwhile  leaving  this  defendant  exposed  to  the  clamorous  de- 
mands and  solicitations  of  impatient  creditors,  in  direct  violation 
of  said  solemn  and  explicit  agreement  before  stated.  That  this 
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state  of  things  remained  unchanged  till  about  April  1st,  1838, 
when  the  complainant  borrowed  of  George  Windsor  $1000  and  ap- 
plied it  to  the  liquidation  of  the  aforesaid  debts,  and,  induced  by 
the  repeated  solicitations  of  his  wife,  Martha  Staats,  afterwards 
executed  a  deed  for  4  66-100  acres  to  his  daughter,  the  wife  of 
this  defendant,  in  fee,  in  lieu  of  a  conveyance  often  acres  to  this 
defendant,  as  was  by  the  complainant  promised  as  aforesaid. 

That  during  the  summer  of  1840,  this  defendant,  influenced 
by  the  abusive  and  unstable  conduct  of  the  complainant,  again 
determined  to  withdraw  himself  from  the  neighborhood  of  com- 
plainant, and  with  the  view  of  selecting  a  proper  location,  de- 
voted between  one  and  two  months  to  a  visit  to  and  examination 
of  the  western  part  of  New  York,  and  that  shortly  after  his  re- 
turn, that  is  to  say,  within  two  or  three  months,  according  to  this 
defendant's  best  recollection,  the  complainant,  without  the  knowl- 
edge of  this  defendant,  and  in  fulfillment  of»a  solemn  and  express 
promise  made  to  his  said  wife  during  her  last  illness  and  shortly 
before  her  death,  made  and  executed  a  conveyance  of  the  residue 
of  the  aforesaid  farm,  of  which  the  said  ten  acres,  promised  as 
aforesaid,  were  part,  by  the  complainant  purchased  as  aforesaid, 
to  his  (laughter,  the  wife  of  this  defendant,  in  fee  ;  but  in  viola- 
tion measurably  of  the  spirit  of  such  express  and  solemn  promise, 
nevertheless  withheld  the  delivery  of  said  deed,  until  certain 
terms  by  the  complainant  propounded  were  complied  with  or 
assented  to  by  this  defendant,  viz.,  that  this  defendant  should 
gather  the  growing  crops  of  both  the  aforesaid  farms,  estimated 
to  amount  to  $800  or  $900  in  value,  allow  the  complainant  to 
take  of  the  same  sufficient  for  the  consumption  of  his  family  and 
stock,  and  apply  the  residue  to  the  payment  of  the  debts  of  the 
complainant  particularly  incurred  iu  the  erection  of  the  said 
house,  which  said  debts,  amounting  to  $1600,  the  complainant 
stipulated  should  be  assumed  and  paid  by  this  defendant,  and 
that  the  complainant  should  have,  to  his  own  use,  the  one-half 
of  the  winter  grain  and  of  a  thirty-acre  field  of  grass,  part  of 
said  farm,  the  season  then  next  ensuing. 

He  avers  that  the  said  terms  were  complied  with  on  his  part, 
but  that  subsequently  the  complainant  refused  to  allow  the  pro- 
ceeds of  the  said  two  farms  to  be  divided  as  above. stipulated  by 
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him,  and  applied  the  whole  to  his  own  use,  to  the  detriment  and 
loss  of  this  defendant  of  $600  or  $700.  And  that  this  defend- 
made  and  executed  to  George  Windsor  a  bond  and  mortgage, 
said  mortgage  containing  said  premises,  to  secure  $1600,  being 
the  complainant's  debts,  and  $1000  thereof,  or  rather  $1400 
thereof,  borrowed  by  the  complainant  of  the  said  Windsor,  as 
before  stated,  with  several  years'  unpaid  interest  thereon,  and 
that  afterwards,  a  barn  being  built  on  said  premises,  the  said 
debt  was  increased  thereby,  and  the  interest  in  arrear  on  said 
mortgage,  to  $2500,  and  a  bond  and  mortgage  to  secure  that 
amount  executed  by  this  defendant  and  his  wife  to  Hannah  and 
Maria  Ten  Eyck,  of  New  Brunswick,  the  interest  of  which  has 
been  paid  by  this  defendant,  and  that  so  much  of  the  considera- 
tion of  this  last  mortgage  as  was  needful  was  applied  to  the  pay- 
ment of  said  mortgage  to  George  Windsor. 

He  says,  in  correction  of  the  erroneous  or  inconclusive  state- 
ments of  the  bill  in  this  behalf,  that  he  remained  with  his  family 
in  the  occupancy  of  said  house,  built  as  aforesaid,  for  four  or 
fi^ve  months,  when,  at  the  request  of  the  complainant,  he  with 
his  family  removed  to  the  house  occupied  by  the  complainant,  to 
superintend  the  farming  business  of  the  complainant,  and  to  take 
care  of  the  wife  of  the  complainant,  then  in  feeble  and  declining 
health. 

These  defendants  deny  that  during  the  time  of  their  residence 
with  the  complainant,  he  gave  to  said  Freeman  sums  of  money 
amounting  to  $300,  or  that  he  gave  to  these  defendants  personal 
property  amounting  to  $1000,  or  that  the  fifth  part  of  the  tract 
called  the  basin  property  was  worth  $1000;  on  the  contrary, 
they  say  that  the  complainant  gave  to  his  said  daughter,  during 
that  period,  property  to  the  amount  of  $150  or  $160  only,  £65 
of  which  was  in  the  proper  moneys  of  the  mother  of  his  said 
daughter,  so  deemed  by  the  family  of  the  complainant. 

The  defendant  Freeman  charges  the  truth  to  be,  in  that  be- 
half, that  the  complainant,  having  an  unsettled  controversy,  in 
1834,  with  the  Delaware  and  Raritan  Canal  Company,  offered 
this  defendant  $100  if  he  would  obtain  a  satisfactory  settlement 
of  said  controversy  ;  and  he  avers  that  he  earnestly  engaged  in 
said  undertaking,  at  such  request,  and  in  the  prosecution  thereof 
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was  obliged  to  visit  Princeton  eight  or  ten  times,  and  New 
Brunswick  more  frequently,  and  finally  succeeded  in  arranging 
said  controversy  to  the  complainant's  satisfaction,  after  great 
pains  and  difficulty;  and,  in  the  arrangement,  obtained  from  the 
company  the  right  to  erect  a  basin  adjacent  to  said  canal,  on  the 
lands  of  the  complainant.  And,  upon  the  like  further  request 
of  complainant,  this  defendant  superintended  the  making  of  such 
basin,  and  when  it  was  completed,  the  complainant  sold  it,  with 
an  adjacent  lot  of  eighteen  and  three-quarter  acres,  for  $3775  ; 
and  in  the  conveyance  thereof  caused  the  name  of  this  defendant 
to  be  inserted  as  one  of  the  grantors,  as  an  acknowledgment  and 
compensation  to  the  amount  of  $755,  and  not  $1000,  as  charged 
in  the  bill,  for  the  specific  services  and  labors  of  this  defendant 
of  the  nature  before  stated,  as  this  defendant  then  supposed  ; 
such  acknowledgment  and  compensation  being  freely  and  volun- 
tarily made  by  the  complainant,  without  any  demand  or  request 
made  or  intimated  by  this  defendant,  or  with  his  knowledge 
inducing  the  same. 

They  admit,  with  grief,  the  complainant's  marriage  with 
Maria  Matthews. 

But  the  defendant  Freeman  answering  for  himself,  denies 
that,  soon  after  said  marriage,  or  at  any  time,  he  insinuated  to 
the  complainant  or  to  other  persons,  that  the  said  Maria  was  not 
faithful  to  her  marriage  vows;  that  she  was  a  bad  woman,  and 
would  ruin  complainant  and  strip  him  of  his  property. 

And  the  defendant  Margaret  is  constrained  by  self-respect  to 
deny  that  such  charges  and  insinuations  were  made  by.  her,  or 
that  by  any  means  whatever  the  complainant  was  or  could  have 
been  induced  by  these  defendants,  or  either  of  them,  to  credit 
and  believe  such  statements.  On  the  contrary,  they  allege  that, 
had  they  not  been  restrained  therefrom  by  the  relation  subsist- 
ing between  themselves  and  complainant,  and  by  delicacy  and 
propriety,  yet  they  solemnly  aver  that  the  notoriously  bad  char- 
acter and  conduct  of  the  said  Maria  made  any  such  allegations 
entirely  unnecessary. 

And  the  defendant  Freeman  says  that,  before  he  ever  saw  or 
knew  said  Maria,  the  complainant,  before  his  unhappy  and  dis- 
graceful marriage  with  her,  deliberately  characterized  her  to  this 
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defendant  and  to  others  as  the  lowest  of  the  low  ;  stated  that 
she  was  then  pregnant  by  a  person  he  named,  and  that  he  never 
would  marry  her.  And  this  defendant  avers  that,  in  less  than 
four  months  after  said  marriage,  the  said  Maria  was  delivered  of 
the  child  called  by  the  complainant  in  his  bill  his  child. 

These  defendants  say  that  the  charges  aforesaid,  though  not 
made  by  them,  are  true. 

Freeman  denies  that  he  urged  the  complainant  to  apply  for  a 
divorce,  with  or  without  the  charges  that  his  said  wife  was  loose 
and  unfaithful,  and  would  ruin  him. 

The  defendants  aver  that  the  said  Maria,  after  the  marriage, 
anil  after  she  was  brought  home  by  the  complainant,  was  fre- 
quently intoxicated,  and  neglected  household  matters,  &c.,  and 
that  the  provisions  laid  up,  &c.,  were  exhausted  by  midsummer. 
That,  in  this  state  of  affairs,  in  July,  1828,  the  complainant  and 
his  said  wife  quarreled,  and  she  withdrew  from  the  home  of 
complainant,  after  complainant  had  deliberately  declared  that  if 
she  did  so  she  should  never  return. 

They  declare  that  such  quarrel  and  withdrawal  of  said  Maria 
were  wholly  uninfluenced  by  any  act,  procurement,  or  advice  of 
them  or  either  of  them.  That,  on  the  day  after  said  quarrel, 
the  said  Maria  returned,  with  her  sister;  and  that  the  complain- 
ant, of  his  own  motion,  and  without  any  interference  or  influence 
by  any  person,  of  any  kind,  so  far  as  these  defendants  have  ever 
known  or  believed,  refused  to  admit  her  into  the  house,  and  she 
accordingly  went  away. 

They  say  they  have  heard  and  believe  that  said  Maria,  there- 
upon, consulted  counsel  as  to  her  marital  rights  and  the  mode  of 
enforcing  a  support  from  the  complainant.  Then  it  was,  as 
these  defendants  aver,  that  the  complainant,  of  his  own  motion, 
took  Samuel  Van  Arsdale  with  him,  went  to  Somerville,  and 
caused  to  be  inserted  in  one  or  both  of  the  newspapers  there  pub- 
lished, a  notice  or  advertisement  to  the  effect  that  he  would  not 
pay  any  debts  said  Maria  might  contract. 

Freeman  says  that  the  complainant,  in  a  state  of  sobriety  and 
recollection,  requested  him  to  go  with  him  to  counsel ;  and  that, 
on  such  request,  and  not  otherwise,  he  went.  That  the  object 
was  to  advise  on  the  practicability  of  the  complainant's  obtain- 
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ing  a  divorce.  That  this  defendant  went  first  to  the  office  of 
William  Thompson,  Esq.,  with  whose  view  of  the  case  the  com- 
plainant was  not  satisfied,  and  himself  proposed  and  went  thence 
to  the  office  of  T.  A.  Hartwell,  Esq.,  and  advised  with  him,  and 
at  his  request  produced  witnesses  who  were  examined  by  said 
Hartwell,  and  a  note  of  their  testimony  was  taken  by  him  in 
writing,  on  which  occasion  the  complainant  withdrew  and  be- 
came grossly  intoxicated. 

This  defendant  avers,  that  the  complainant,  acting,  as  this  de- 
fendant supposed,  under  the  advice  of  his  counsel,  certainly  not 
under  the  advice  of  this  defendant,  also  sent  said  Van  Arsdale  to 
Huuterdon,  in  which  county  the  complainant  had  been  informed, 
as  this  defendant  understood,  the  said  Maria  had  formerly  lived, 
to  procure  testimony  or  information,  as  the  complainant  stated, 
in  aid  of  his  application  for  a  divorce. 

The  defendants  distinctly  charge  that  these  several  steps 
were  taken  by  the  complainant  uninfluenced  in  any  way  by  them 
or  either  of  them. 

They  say  that  while  they  lived  apart  from  the  complainant, 
having  left  his  house  in  1840,  and  before  said  Maria  hail  finally 
withdrawn  as  aforesaid,  they  were  repeatedly  importuned  by 
the  complainant  to  return,  especially  that  this  defendant  Marga- 
ret might  superintend  the  household  matters  of  the  complainant; 
on  which  occasion  the  complainant  charged  his  said  wife  with 
negligence,  waste,  and  even  theft,  and  declared  that  he,  the  com- 
plainant, would  be  ruined  in  consequence.  That  from* sympathy 
with  the  deplorable  situation  of  the  complainant  with  reference 
to  his  personal  and  family  affairs,  they  consented  and  returned 
and  resumed  the  charge  of  the  complainant's  family.  Then  it 
was,  as  the  defendant  Freeman  alleges,  that  the  complainant 
havingsent  for  this  defendant,  the  complainant  being  quite  sober, 
as  of  himself,  and  speaking  his  own  uninfluenced  sentiments,  de- 
clared his  apprehension  that  his  said  wife,  absent,  and  clothed  by 
law  with  authority  to  contract  debts  on  his  account,  would  ruin 
him  ;  to  avert  which  he,  the  complainant,  proposed  to  convey 
his  property  to  his  daughter,  and  cause  a  judgment  to  be  entered 
against  him  in  favor  of  this  defendant.  And  he,  this  defendant, 
utterly  denies,  again,  that  he  directly  or  indirectly  persuaded  or 
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ur^ed,  in  any  way  induced  or  influenced  the  complainant  so  io 
convey  his  property  or  confess  said  judgment. 

He  denies  that  he  stated  to  said  complainant  that  his  said  wife 
had  run  him  in  debt  or  would  run  him  in  debt,  and  that  all  his 
personal  property  would  go  to  satisfy  the  debts  by  her  contracted. 
On  the  contrary,  he  charges  that  the  complainant  himself  made 
such  statements,  and  added  that  she  had  stolen  his  money,  and 
that  he  had  not  money  even  to  pay  his  harvest  hands,  but  had 
been  obliged  to  borrow  it. 

These  defendants  deny  that  on  the  2d  of  September,  1842,  at 
or  before  the  execution  of  the  deed  of  that  date,  the  complainant 
was  in  a  state  of  gross  intoxication.  ^  On  the  contrary,  they  aver 
that,  although  not  perfectly  sober,  he  well  knew  what  he  was 
about  doing,  and  the  nature  of  the  transaction,  and  freely,  in- 
telligently, and  voluntarily  executed  said  deed,  and  entirely  un- 
influenced by  these  defendants  or  either  of  them  in  the  way 
charged  in  the  bill,  or  in  any  way,  and  that,  in  like  manner,  the 
execution  of  the  promissory  note  was  well  understood  by  the 
complainant,  as  were  the  other  papers  connected  with  said  judg- 
ment for  $1655,  that  the  same  were  the  complainant's  measures, 
suggested  by  him,  and  not  by  these  defendants ;  and,  as  these 
defendants  believe  and  charge,  perfectly  understood  by  him. 
That,  as  to  the  consideration  of  the  judgment,  they  submit  that 
the  said  consideration  was  a  fair,  just,  and  legal  one.  That  these 
defendants,  after  their  marriage,  for  eight  years  lived  with  com- 
plainant under  an  assurance  that  he  would  do  better  for  the  de- 
fendant than  he  could  do  for  himself  elsewhere,  and  during  that 
period  devoted  their  time  and  services,  to  a  very  considerable  ex- 
tent, to  the  supervision  and  management  of  the  family  and  busi- 
ness of  the  complainant,  and  during  the  whole  period,  received 
from  him  $80,  the  price  of  a  horse  given  by  the  complainant  to 
the  defendant,  and  $3.50,  more  than  which  last  sum  was  ex- 
pended by  the  defendant  for  tobacco  for  the  complainant,  at  his 
request.  That,  during  the  said  period,  a  very  unusual  amount 
of  anxious,  patient  and  enduring  care,  attention  and  forbearance 
was  exacted  by  the  situation  and  habits  of  the  complainant;  and 
that  a  very  moderate  estimate  of  their  services  for  such  period 
would,  at  least,  amount  to  the  consideration  of  the  said  judg- 
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ment.  These  defendants,  therefore,  feel  authorized  to  deny,  that 
when  said  judgment  was  confessed,  the  complainant  was  not 
justly  and  truly  indebted  to  this  defendant. 

The  defendants  deny  that  the  person  who  drew  said  deed,  after 
it  was  executed  advised  the  complainant  not  to  deliver  it,  but  to 
wait  a  few  days,  during  which  he  would  take  and  keep  it,  and 
if,  upon  reflection,  the  complainant  should  order  it  to  be  deliv- 
ered, he  would  do  so,  but  not  till  then. 

They  charge  that  said  deed  was  fully  delivered,  and  the  said 
scrivener  expressly  authorized  by  the  complainant  to  take  it  and 
have  it  recorded  ;  that  said  scrivener  voluntarily  made  the  sug- 
gestion that  he  would  retain  it  for  a  few  days,  that  if  complain- 
ant should  change  his  mind,  he  might  recall  the  deed ;  that  such 
suggestion,  if  assented  to,  was  scarcely  adopted  by  the  complain- 
ant, and  that,  for  all  that  occurred,  the  scrivener  was  still  at  lib- 
erty to  have  the  said  deed  and  accompanying  mortgage  recorded 
forthwith,  had  -he  desired  to  do  so. 

These  defendants,  and  especially  Freeman,  deny,  that  while 
said  deed  was  in  the  hands  of  the  scrivener,  he  induced  a  delivery 
thereof,  or  influenced  the  mind  of  the  complainant  against  his 
said  wife,  or  to  deprive  her  of  support.  This  defendant  pro- 
nounces the  whole  statement  utterly  untrue,  if  not  preposterous, 
under  the  circumstances  of  the  case, as  hereinbefore  stated;  and, 
in  like  manner,  he  denies  that  he  obtained  possession  of  the  com- 
plainant's account  book,  or  placed  within  it  the  note  referred  to 
in  the  bill.  On  the  contrary,  he  charges  that  any  such  memo- 
randum or  note,  if  written  by  him,  of  which  he  has  no  distinct 
recollection,  was  written  at  the  request  and  under  the  dictation 
of  the  complainant  himself— placed  within  said  book  by  himself, 
and  for  his  own  purposes,  with  which  this  defendant  felt  so  little 
interest  that,  with  the  aid  of  the  best  reflection  he  can  bestow 
on  the  point,  he  has  not  been  able  more  distinctly  to  recall  the 
occurrence.  With  respect,  nevertheless,  to  the  purport  or  sub- 
stance of  said  memorandum,  unlike  the  complainant,  these  de- 
fendants entertain  no  doubt  that  such  purport  and  substance 
were  entirely  true.  This  defendant  denies  that  he  wrote  said 
note,  on  the  supposition  that  he  wrote  it  at  all,  for  the  purpose 
of  getting,  fraudulently,  the  possession  of  said  deed. 
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These  defendants  deny  that  he  (Freeman),  while  complainant 
was  in  a  state  of  intoxication,  prepared  and  addressed  the  order 
mentioned  in  the  bill,  or  that  the  same  is  forged,  or  the  signa- 
ture thereto,  or  by  the  complainant  uniutelligently  executed; 
but  they  affirm  that  said  order  was  written  early  in  the  morning, 
under  the  dictation  of  the  complainant,  and  at  his  request,  and 
withotit  the  slightest  influence  exerted  Of  these  defendants,  or 
either  of  them,  and  was  deliberately  signed  by  the  complainant 
after  it  had  been  read  by  him  and  in  the  presence  of  the  defend- 
ant Margaret. 

They  deny  that  the  complainant,  when  he  executed  said  deed, 
note,  and  warrant  of  attorney,  had  not  power  of  mind  to  coin- 
preheud  the  contents  thereof,  but  allege  that  they  were  fairly, 
intelligently,  and  in  good  faith  executed,  without  the  intervention 
of  these  defendants,  their  influence,  or  the  exercise  of  any  com- 
pulsion, concealment,  or  fraud,  and  were  just,  proper,  and  neces- 
sary acts  in  themselves,  were  designed  by  the  complainant,  and, 
in  effect,  have  subserved  the  true  interests  of  the  complainant 
hitherto. 

They  admit  that,  at  the  complainant's  request,  they,  shortly 
after  the  execution  of  said  deed,  removed  to  the  house  and  farm 
HI  said  deed  mentioned,  and  have  received  the  issues  and  profits 
thereof,  and  faithfully  and  liberally  applied  a  large  share  there- 
of to  the  support  and  maintenance  of  the  complainant  and  his 
said  wife,  actually  advancing  towards  the  expense  of  said  wife, 
during  the  first  year  after  the  date  of  said  deed,  upwards  of 
$150,  and  applied,  of  the  residue,  from  time  to  time,  not  less 
than  §500  towards  the  liquidation  of  the  debts  of  the  complain- 
ant, by  him  contracted  before  the  execution  of  said  deed,  to 
which  same  object  the  complainant  applied  $250,  by  the  assign- 
ment of  several  notes  by  him  previously  taken,  and,  to  the  time 
of  such  application,  held  and  owned  by  him. 

They  admit  the  judgment  and  execution,  and,  after  two  years 
thereafter,  a  sale  of  the  personal  property  of  the  complainant, 
and  the  purchase  thereof  by  Freeman,  and  held  and  owned  by 
him  ever  after,  and  that  such  sale  was  made  necessary  and  proper 
by  the  following  circumstances:  that,  after  their  removal  to 
the  homestead  farm,  the  complainant,  under  agencies  which 
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they  M'Kn^ly  forbear  to  specify,  desired  to  bring  his  said  wife 
back,  from  which  he  was  deterred  a  considerable  time  by  the 
declaration  of  these  defendants  that  if  he  should  persist  in  doing 
so  they  wcuM  leave  him.  Yet  he,  notwithstanding,  brought 
her  back.  That  her  conduct  became  so  intolerable  that  the  com- 
plainant, by  thv  advice  and  influence  of  a  friend  principally, 
was  induced  to  rend  her  away  again,  but  in  doing  so  author- 
ized her  to  ijcui  debts  on  his  account.  That  his  said  wife  and 
also  the  complak'fc-Dt  did,  from  time  to  time,  incur  such  debts,  to 
such  extent  that  th-3  whole  net  profits  of,  said  two  farms  were 
absorbed  by  the  payment  thereof,  with  such  payments  as  were 
before  mentioned,  by  upwards  ot  $200 ;  and  the  complainant 
was  subjected  to  suite  on  account  thereof,  before  justices  of  the 
peace,  and  judgments  rendered  against  him,  in  consequence  of 
all  which  the  preservation  of  the  just  rights  of  this  defendant 
made  such  sale  necessary ;  at  which  sale  he  became  the  princi- 
pal purchaser  for  such  prioeu  as  the  property  would  bring,  as  he 
supposed  was  his  right  and  duty  to  do ;  and  that  the  property 
has  since  remained  in  his  possession,  subject  to  ordinary  wear 
and  transfer  for  the  benefit  of  the  family,  and  in  a  good  degree 
for  the  benefit  of  the  complainant  himself 

He  denies  that  at  the  time  of  filing  the  bill  he  was  engaged 
in  cutting  down  large  quantities  of  wood  for  sale,  for  rails  or 
other  purposes;  or  that  he  ever  declared  it  was  his  intention  to 
cut  the  whole  or  nearly  the  whole  of  the  timber  standing  on  said 
farm,  so  far.  excepted  only  as  was  necessary  to  pay  the  costs 
and  expenses  of  the  litigation  in  which  he  was  involved  by  the 
complainant. 

In  like  manner,  he  denies  that  he  has  carted  from  said  prem- 
ises large  quantities  of  soil,  manure  or  compost,  or  more  than  a 
just  proportion  of  either. 

He  says  that  though  the  wood  and  trees  on  said  farm,  unless 
felled,  will  deteriorate,  yet  he  has  neither  cut,  nor  authorized  to 
be  cut,  any  timber  during  the  spring  of  the  present  year,  other 
than  for  ordinary  use  for  fuel,  except  from  150  to  200  rails,  to 
be  used  on  the  back  farm,  and  4  or  5  cords  of  fire- wood.  That 
during  the  last  winter,  4  or  5  cords  of  wood  were  sold  or  exchan- 
ged for  coal,  and  a  shoemaker's  bill  of  $8  or  $10  paid  by  so. 

VOL.  ii.  2  I 
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much  wood  ;  and  none  cut  or  disposed  of  beyond  these  items ; 
and  that,  in  truth,  by  far  the  greatest  part  of  the  wood  cut  from 
said  premises  was  cut  during  the  winter  of  1842-3,  to  pay  the 
debts  of  the  complainant,  and  at  his  request. 

They  deny  that  the  complainant  ever  applied  for  or  requested 
a  re-conveyance  of  said  farm;  and  in  their  judgments,  it  would 
be  devoted  to  the  purposes  of  vice  and  intemperance,  to  the  great 
grief  of  the  complainant's  relatives  and  friends,  in  all  proba- 
bility, should  the  complainant  become  re-invested  with  said 
property. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injunction. 

Leupp,  in  support  of  the  motion.  He  cited  1  Haht.  Ch. 
Hep.  21,  81 ;  Saxt.  476  ;  I  Green's  Ch.  193;  3  Ib.  446. 

W.  Thompson,  contra. 

THE  CHANCELLOR.  The  injunction  will  be  retained  until 
the  hearing  of  the  cause. 

Motion  denied. 

SAME  CASE,  4  Hal.  Oh.  814 ;  1  Stockt.  916. 


DANIEL  BRAY  v.  MAEY  ANN  BRAY, 
insufficient  evidence  of  adultery  on  bill  for  divorce. 


Bill  for  divorce.  The  bill  charges  that  the  defendant,  since 
'her  marriage  with  the  complainant,  and  in  the  month  of  Novem- 
ber, 1845,  committed  adultery,  in  the  house  of  the  complainant, 

and  in  his  absence,  with  one ;  that  about  two  weeks  after 

the  commission  of  the  said  offence,  she  voluntarily  deserted 
the  house  and  protection  of  the  complainant ;  and  the  complain- 
ant saye  that  he  believes,  and  therefore  charges,  that  the  de- 
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feodant  has  been  guilty  of  improper  conduct,  and  has  committed 
adultery  with  one  or  more  person  or  persons  in  this  state,  whose 
names  are  unknown  to  the  complainant. 

The  defendant  answered  the  bill.  She  admits  the  marriage 
as  stated  in  the  bill,  and  says  she  continued  to  live  in  the  same 
house  with  the  complainant  till  the  latter  part  of  the  fall  or  the 
fore  part  of  the  winter,  1845,  when  she  left  his  house  on  account 
of  his  cruelty  towards  her,  and  by  his  express  orders.  She  says 
she  lived  with  the  complainant  as  his  wife  till  July,  1845,  when 
the  complainant  ceased  all  intercourse  with  her  as  his  wife,  and 
kept  increasing  in  his  unkindness  and  cruelty  towards  her,  until 
he  forced  her  from  his  residence  as  aforesaid.  That  the  com- 
plainant treated  her  kindly  for  some  months  after  their  marriage, 
until  he  inherited  a  farm  worth  about  $15,000  or  $20,000,  when 
his  treatment  of  her  began  to  change,  and  kept  growing  worse 
until  their  separation  as  aforesaid  ;  and  that  at  their  marriage 
they  were  both  poor.  That  the  complainant,  from  July,  1845, 
until  the  said  separation,  refused  to  converse  with  her,  and  re- 
fused to  permit  her  to  have  any  management  or  control  in  his 
house,  and  gave  the  whole  control  and  management  of  the  family 
to  his  mother,  and  insisted  upon  this  defendant's  communicating 
with  him  only  in  writing,  and  wrote  her  several  notes,  two  of 
which  only  are  preserved,  a  copy  of  the  first  of  which  is  as  fol- 
lows :  "  Dear  wife — I  have  no  objection  to  talk  with  you,  but  I 
don't  think  it  prudent  to  be  alone  with  you,  because  you  have  acted 
very  bad,  bad  enough  for  me  to  never  countenance  you  again  ; 
and  as  I  have  said  I  would  forgive  you  of  what  you  have  done, 
provided  you  look  to  your  Maker,  and  make  a  great  alteration 
for  the  better,  I  will  be  with  you  as  I  was  before,  and  be  intimate, 
but  not  till  then.  If  you  wish  to  talk  with  me,  do  it  before 
people,  it  is  better  for  you,  and  will  suit  me  better;  if  you  don't 
want  to  say  anything  before  anybody,  you  caw  write,  but  it  is 
better  for  you  to  talk  with  me  before  mother,  if  no  one  else." 
Which  note  this  defendent  received  in  August,  1845.  The  sec- 
ond note  she  received  a  short  time  afterwards,  and  is  as  follows : 
"  Dear  friend — I  inform  you  I  found  a  special  note  in  my  vest 
pocket,  and  it  specified  that  you  felt  better,  and  I  would  like  to 
know  how  it  is  that  you  feel  better,  when  there  is  all  appearance 
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of  the  same  disposition  that  you  formerly  had.  I  am  under  the 
impression  that  you  are  trying  to  make  a  cloak  to  win  my  affec- 
tions back  again,  and  then  you  would  be  the  same  again  as  ever. 
But  I'll  have  you  to  know  that  I  am  not  a  fool,  not  quite.  I 
can  see  you  when  you  don't  think  I  am  anywhere  about,  and 
more  than  that,  I  think  you  are  very  deceitful,  but  don't  look 
for  ray  affection  again ;  that  trap  -is  triped,  but  never  again  shall 
it  be  triped  the  next  yourself  is  triped." 

The  defendant  further  states  that,  after  she  received  the  last 
note,  she  received  several  others  from  her  said  husband,  before 
she  left  as  aforesaid,  containing  the  most  unkind  expressions,  one 
of  which  contained  the  expression  that  he  never  again  meant  to 
use  this  defendant  as  his  wife,  which  said  last  mentioned  notes 
she  says  she  has  lost. 

She  further  says  that  from  the  time  she  went  to  live  with  her 
said  husband,  his  mother  had  the  control  of  the  family,  and  from 
July,  1845,  till  the  separation  aforesaid,  the  mother  of  the  com- 
plainant forbid  and  prevented  the  defendant  from  eating  at  the 
same  table  with  her  said  husband  ;  obliged  this  defendant  to  wait 
for  her  meals  until  after  the  family  were  done,  when  this  defend- 
ant got  her  meals,  the  best  way  she  could,  of  the  fragments 
which  were  left,  and  that  this  treatment  continued  until  the  week 
before  she  left  as  aforesaid. 

She  further  states  that,  for  the  last  week  before  she  left,  her 
said  husband  and  his  said  mother  refused  to  let  her  have  any- 
thing to  eat,  and  all  she  got  to  eat,  for  the  last  week,  was  from 
her  neighbors,  who  furnished  it  to  her  as  a  matter  of  charity  ; 
and  that  then,  there  appearing  to  be  no  prospect  of  any  end  to 
this  cruelty,  and  her  said  husband  telling  her  that  she  must 
either  leave  his  house,  or  he  would  make  her  leave  it,  she  left  his 
house,  and  went  to  her  uncle's,  Jonathan  Pearce,  and  has  ever 
since  resided  separate  from  her  said  husband.  And  she  denies 
that  she  left  the  residence  of  her  said  husband  except  for  the 
causes  and  under  the  circumstances  before  stated  in  the  answer. 

She  expressly  denies  that  in  November,  1845,  or  at  any  other 
time  or  times,  she  committed  adultery  in  the  house  of  her  said 

husband,  or  in  any  other  place,  with  one ,  or  with  any  other 

person  or  persona  whatsoever.  And  she  further  denies  that 
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she,  at  any  time,  voluntarily  deserted  the  house  and  -protection 
of  her  said  hushand,  and  except  as  in  her  answer  is  set  forth. 

She  further  denies  that  she  has  been  guilty  of  improper  conduct, 
or  has  committed  adultery  with  any  person  or  persons  whatever,in 
this  state  or  elsewhere;  and  avers  that  the  charges  of  adultery 
made  in  the  complainant's  bill  against  her  are  wholly  untrue. 

She  states  that  the  complainant,  frequently,  before  she  left  his 
residence  as  aforesaid,  told  her  to  leave  his  house,  but  that  she 
continued  to  bear  his  unkindness  as  long  as  she  could;  and  she 
avers  that  she  always,  since  her  marriage  with  the  complainant, 
faithfully  regarded  towards  him  her  marriage  vows,  and  was  true 
and  faithful  to  his  bed  as  his  lawful  wife. 

She  states  that  her  said  husband  is  now  a  man  of  large  prop- 
erty, worth  some  $15,000  or  $17,000;  and  that  her  solicitor 
was  preparing  a  bill  for  alimony  when  the  subpoena  in  this  cause 
was  served  upon  her. 

The  testimony  on  which  a  divorce  is  asked  sufficiently  appears 
in  the  opinion  delivered  by  the  court. 

P.  D.  Vroom,  for  the  complainant. 
P.  Vredenburgli,  for  the  defendant. 

THE  CHANCELLOR.  It  appears  by  the  testimony,  more  par- 
ticularly by  that  of  Aaron  Armstrong,  that  some  months  before 
the  alleged  act  of  adultery  charged  in  the  bill,  the  complainant 
had  left  his  wife's  bed,  or  had  driven  her  from  his,  and  had  de- 
clared that  he  would  not  live  with  his  wife.  She  occupied  a  dif- 
ferent bedroom  from  that  in  which  he  slept.  He  had  taken  other 
measures  which  showed  his  determination  to  get  rid  of  her. 
This  state  of  things  has  its  influence  in  examining  the  proof  of 
the  alleged  act  of  adultery,  and  in  considering  what  weight  it  is 
entitled  to.  The  testimony  shows  that  the  wife  was  fully  ap- 
prised of  the  complainant's  desire  to  get  rid  of  her,  and  that 
she  was  desirous  that  the  difficulties  between  them  should  be 
accommodated,  and  desirous  to  remain  with  him  as  his  wife. 

The  testimony  as  to  the  act  of  adultery  is  certainly  of  a  very 
extraordinary  character,  not  to  say  marvelous.  The  facts  from 
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•which  we  are  asked  to  infer  adultery  are  sworn  to  by  a  single 
•witness  only. 

This  witness  says  she  stayed  all  night  at  the  complainant's 
house;  that  she  went  to  the  door  of  the  room  in  which  the  wife 
slept  that  night — the  night  on  which  the  adultery  is  alleged  to 
have  been  committed — at  about  midnight;  that  it  was  a  moon- 
light night;  that  the  door  was  open  so  that  she  could  see  the 
bed,  and  that  she  saw  the  person  with  whom  the  adultery  is  al- 
leged to  have  been  committed  in  bed  with  the  wife  ;  that  the 
&  * 

husband  had  gone  to  New  York  the  day  before,  and  did  not  re- 
turn until  the  next  day — i.  e.,  the  day  succeeding  the  night  on 
which  the  adultery  is  alleged  to  have  been  committed.  How  the 
witness  knows  when  the  husband  did  return  we  are  not  told. 
She  says  that  when  she  went  to  bed  she  left  the  person  with 
whom  the  adultery  is  said  to  have  been  committed,  down  stairs 
in  the  sitting-room.  That  after  she  went  to  bed  she  heard  him 
come  up  stairs.  How  she  knew  it  was  he  who  came  up  stairs, 
we  are  not  told. 

The  testipiony  has  failed  to  impress  my  mind  with  a  belief 
that  on  that  night,  and  under  the  circumstances  in  which  the  wife 
then  stood,  any  adulterous  intercourse  with  her  took  place.  It 
is  much  more  credible,  to  my  mind,  that  certain  arrangements 
had  been  previously  made  for  the  purpose  of  getting  up  evidence 
of  adultery  in  the  wife.  And  it  is  very  easy  to  perceive  how 
this  might  have  been  done,  and  this  witness  herself  imposed  upon. 

I  do  not  feel  justified  in  decreeing  a  divorce  for  adultery  ou 
such  proof. 

Divorce  denied. 

REVERSED,  2  Hal.  Ch.  628. 
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THE  EXECUTORS  OF  JACOB  H.  VOORHEES,  DECEASED,  v.  THE 
EXECUTORS  OF  JOSEPH  VOORHEES,  DECEASED,  AND 
OTHERS. 

A  devise  and  bequest  were  made  to  "  The  Domestic  and  Foreign  Mission- 
ary Society  of  the  Protestant  Episcopal  Church  in  the  United  States  of 
America.''  Such  a  society,  for  the  spread  of  the  gospel,  was  organized  and 
known  by  the  above-stated  name,  at  the  date  of  the  will,  had  its  place  of  busi- 
ness in  the  city  of  New  York,  and  its  officers  and  board  of  directors  ;  and  it 
was  incorporated,  under  the  above-stated  name,  before  the  death  of  the  testa- 
tor. Held  good. 

On  the  23d  of  September,  1846,  the  executors  of  the  will  of 
Jacob  H.  Voorhees,  deceased,  exhibited  their  bill,  stating  that 
Joseph  Voorhees,  deceased,  late  of  Mon mouth  county,  died  on  the 
14th  of  September,  1845,  leaving  a  will,  dated  November  15th, 
1838,  by  which  he  ordered  his  executors  to  sell  all  his  estate, 
real  and  personal,  as  soon  after  his  death  as  they  might  think 
proper ;  and  directed  them  to  disburse  the  money  arising  from  the 
sale,  and  all  other  moneys  that  might  belong  to  his  estate,  after 
paying  debts,  &c.,  as  follows :  giving  $100  to  the  Episcopal  fund 
of  the  diocese  of  New  Jersey  ;  $100  to  the  Sunday  school  that 
is  or  may  be  attached  to  Christ  Church,  Shrewsbury,  to  be 
funded,  or  appropriated  to  the  best  advantage  for  the  said  school, 
under  the  direction  of  the  rector  of  the  said  church  ;  $500  to 
the  Domestic  and  Foreign  Missionary  Society  of  the  Protestant 
Episcopal  Church  in  the  United  States  of  America  ;  and  giving 
to  his  two  children,  Jacob  H.  Voorhees  and  Hannah  Voorliees, 
all  his  remaining  estate,  as  follows:  One-half  to  the  said  Jacob 
H.,  as  follows :  The  money  to  be  put  at  interest,  or  invested  in 
real  estate,  and  the  proceeds  or  interest  to  be  paid  to  the  said 
Jacob  H.  during  his  life,  and  after  his  death  the  principal  to  go 
to  his  issue ;  and  if  he  die  leaving  no  children,  or  such  children 
should  die  before  they  become  twenty-one  years  of  age,  then  the 
said  estate  to  go  to  the  Domestic  and  Foreign  Missionary  Society 
of  the  Protestant  Episcopal  Church  in  the  United  States  of 
America ;  and  the  other  half  of  his  remaining  estate,  as  afore- 
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Kiid,  to  his  tlaugliter  Hannah,  as  follows  :  (in  the  same  way  as  to 
Jacob,)  and  on  her  death  without  leaving  children,  or  if  such 
children  die  before  they  become  twenty-one,  the  said  estate  to  go 
to  the  Domestic  and  Foreign  Missionary  Society  of  the  Protest- 
ant Episcopal  Church  in  the  United  States  of  America ;  and 
appointing  Francis  Smith  and  Nathaniel  B.  Holmes,  both  of  the 
State  of  New  York,  executors  of  his  will.  The  executors  proved 
the  will. 

That  the  said  Joseph  Voorhees  left  but  two  children,  viz.,  the 
said  Jacob  H.  Voorhees  and  the  said  Hannah. 

That  the  said  Hannah  has  since  married  Thomas  Morford,  Jr. 

That  the  said  Jacob  H.  Voorhees  died  on  the  8th  of  July, 
1846,  without  issue,  leaving  the  complainant  Tabitha  Voorhees 
his  widow,  and  leaving  a  will  by  which  he  gave  and  devised  all 
his  estate  to  his  said  widow,  and  appointing  the  complainants 
executors  of  his  will,  and  that  they  proved  the  same,  and  took 
upon  themselves  the  burden,  &c.  • 

That  the  real  estate  of  the  said  Joseph  Voorhees,  deceased, 
consisted  of  his  homestead  farm  in  Shrewsbury,  Monraouth 
county,  containing  about  290  acres,  and  outlands  situated  prin- 
cipally in  said  county,  containing  700  acres  or  more;  and  that 
the  executors  of  the  will  of  Joseph  Voorhees  have  sold  most  of 
his  real  estate,  and  threaten  to  sell  the  balance. 

The  complainants  say  they  are  informed  and  believe  that  there 
is  no  such  incorporation  or  society  known  by  the  name  of  the 
Domestic  and  Foreign  Missionary  Society  of  the  Protestant 
Episcopal  Church  in  the  United  States  of  America;  or  that  if 
there  is  such  an  incorporation  or  society,  it  is  not  empowered  to 
take  the  said  legacies  or  devises  ;  and  they  submit  that  the  said 
legacies  and  devises  are  of  no  legal  validity,  and  should  be  de- 
clared void,  and  that-  the  same  may  be  paid  over  to  the  com- 
plainants, as  executors  of  the  will  of  said  Jacob  H.  Voorhees, 
and  to  the  said  Hannah  Morford. 

That  the  real  and  personal  estate  of  the  said  Joseph  Voorhees, 
deceased,  is  worth  from  $15,000  to  $18,000,  according  to  the 
best  of  the  complainants'  information  and  belief;  and  that  the 
whole  of  it  is  now  in  the  hands  or  under  the  control  of  the  said 
executors  of  the  will  of  said  Joseph  Voorhees,  deceased ;  and 
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that  the  said  executors  are  residents  of  the  State  of  New  York. 

The  bill  prays  that  the  said  legacies  and  devises  to  the  pre- 
tended The  Domestic  and  Foreign  Missionary  Society  of  the 
Protestant  Episcopal  Church  in  the  United  States  of  America, 
may  be  declared  to  be  void,  and  that  the  executors  of  the  will 
of  said  Joseph  Voorhees  be  decreed  to  pay  over  the  same  to 
the  complainants  and  the  said  Hannah  Morford ;  and  that  they 
may  come  to  an  account  with  the  complainants  of  the  estate  of 
the  said  Joseph  Voorhees,  deceased,  in  their  hands,  &c. 

The  executors  of  the  will  of  Joseph  Voorhees,  deceased,  to  so 
much  of  the  bill  as  relates  to  the  devises  and  bequests  in  said 
will  to  and  for  the  use  of  the  society  called  therein  "  The  Domes- 
tic and  Foreign  Missionary  Society  of  the  Protestant  Episcopal 
Church  in  the  United  States  of  America,"  pleaded  that  the 
said  estate,  real  and  personal,  devised  and  bequeathed  by  the 
said  will  was  devised  and  bequeathed  to  them,  as  executors  of 
the  said  will,  in  trusb  for  public  and  charitable  purposes,  and 
that  they,  as  such  executors,  were  competent  to  take  and  execute 
such  trust;  that  at  the  date  of  the  said  will,  as  well  as  at  the 
death  of  said  testator,  there  was  an  organized  society  referred 
to  iu  said  will,  known  by  the  name  and  description  of  "The  Do- 
mestic and  Foreign  Missionary  Society  of  the  Protestant  Epis- 
copal Church  iu  the  United  States  of  America,"  and  having  its 
place  of  business  in  the  city  of  New  York,  constituted  for  a  cer- 
tain specific,  charitable,  and  public  purpose,  to  wit,  the  spread 
and  propagation  of  the  gospel  through  domestic  and  foreign 
parts ;  which  society,  at  the  time  of  and  long  before  the  decease 
of  the  testator,  had  its  officers  and  board  of  directors  regularly 
appointed,  to  wit,  at  the  city  of  New  York ;  that  the  said  so- 
ciety and  its  objects  were  well  known  to  the  testator,  and  had 
been  long  engaged  in  such  objects,  and  annually  received,  by 
donations,  public  and  private,  large  sums  of  money,  which  were 
appropriated,  through  its  agents,  to  such  public  and  charitable 
purposes  as  are  before  referred  to;  that  the  said  society  was 
competent  in  law  to  take  such  charities  directly  by  devise  or 
bequest,  as  well  as  to  receive  the  benefit  of  such  devises  and 
bequebts  through  the  execution  of  a  power  or  trust  created  by 
will  or  otherwise;  that  on  the  13th  of  May,  1846,  and  before  the 
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death  of  Jacob  H.  Voorhees,  the  complainants'  testator,  the  said 
society  was  duly  incorporated,  under  the  name  and  description 
aforesaid,  by  au  act  of  the  legislature  of  the  State  of  New 
York,  and  which  said  incorporation  is  competent  in  law  to  take 
by  bequest  and  devise  as  aforesaid. 
This  plea  was  demurred  to. 

P.  Vredenburgh,  in  support  of  the  demurrer,  cited  4  Wheat. 
27;  3  Peters  111. 

W.  L.  Dayton,  contra,  cited  9  Cranch  292;  20  Wend.  117; 
3  Edw.  79;  7  Verm't  Rep.  241 ;  1  Hoff.  Ch.  Rep.  202;  6  Hill 
407 ;  the  case  of  Sara/i  Zane's  will,  decided  by  Judge  Baldwin, 
cited  from  a  pamphlet ;  the  case  of  Gerard's  will,  7  John.  Ch.  292. 

THE  CHANCELLOR.  The  devise  and  bequest  are  to  "  The 
Domestic  and  Foreign  Missionary  Society  of  the  Protestant 
Episcopal  Church  in  the  United  States  of  America."  Such  a 
society  for  the  spread  of  the  gospel  was  organized,  and  known 
by  the  above-stated  name,  at  the  date  of  the  will,  had  its  place 
of  business  in  the  city  of  New  York,  and  its  officers  and  board 
of  directors,  and  was  incorporated,  under  the  above-stated  name, 
before  the  death  of  the  testator. 

The  question  of  the  validity  of  bequests  of  this  nature  has 
been  so  fully  discussed,  and  so  elaborately  examined,  in  the  re- 
cent cases  in  this  country,  cited  at  the  bar,  that  it  is  unneces- 
sary for  me  to  attempt  an  examination  of  the  subject  at  large. 
The  validity  of  such  bequests  can  hardly  be  considered  an  opeu 
question  in  this  country,  at  this  day. 

Demurrer  overruled. 
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SAKAH  SMITH  v.  JOHN  SMITH. 

A  voluntary  conveyance  by  a  man,  on  the  eve  of  marriage,  unknown  to 
the  intended  wife,  and  made  for  the  purpose  of  defeating  the  interest  which 
she  would  acquire  in  his  estate  by  the  marriage,  is  fraudulent  as  against  her. 


On  the  21st  of  October,  1845,  Sarah  Smith,  of  Trenton,  widow 
of  Owen  Smith,  deceased,  exhibited  her  bill,  stating  that  her 
said  late  husband,  previous  to  his  marriage  with  her,  was  seized 
of  three  houses  and  lots  in  Trenton,  and  one  other  tract  of  land, 
of  about  fifty-six  acres,  in  the  township  of  Hamilton,  in  the 
county  of  Mercer.  That,  previous  to  her  said  marriage,  she  had 
a  good  situation  as  housekeeper,  in  the  family  of  Mr.  Charles 
Green,  and  was  earning  at  the  rate  of  $1.25  a  week.  That  she 
had  previously  worked  for  the  said  Owen  Smith,  and  he  was 
indebted  to  her,  for  wages,  $98.50,  to  secure  the  payment  of 
which,  he. gave  her  his  promissory  note,  dated  April  16th,  1844, 
by  which  he  promised  to  pay  her,  by  the  name  of  Sarah  Olden 
— that  being'her  name  previous  to  the  said  marriage — or  order, 
one  year  after  date,  $98.50,  without  defalcation  or  discount,  for 
value  received.  That  while  the  said  Owen  was  addressing  her, 
and  shortly  previous  to  her  consenting  to  marry  him,  and  as  an 
inducement  for  her  to  do  so,  he  told  her  that  he  had  several 
houses  and  lots  in  Trenton,  and  a  tract  of  fifty-six  acres  in  said 
township  of  Hamilton,  and  that  if  she  would  marry  him,  she 
should  always  have  a  good  home,  and  that  he  would  not  make 
any  of  his  said  property  out  of  his  hands,  and,  also,  that  he 
would  pay  her  the  amount  of  the  said  note,  notwithstanding  the 
marriage ;  and,  after  the  marriage,  he  frequently  told  her  that 
lie  never  considered  the  said  note  as  belonging  to  him,  but  as  her 
own  property,  and  that  he  would  pay  it. 

That,  placing  implicit  confidence  in  the  promises  and  assur- 
ances made  to  her  by  the  said  Owen  previous  to  the  marriage, 
and  also  knowing  that  he  was  possessed  of  several  houses  and  lots 
of  land,  and  that  he  owned  a  store  in  Trenton,  and  was  doing  a 
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good  business,  and  possessed  considerable  personal  property,  she 
consented  to  marry  him,  though,  at  the  time,  his  health  was 
infirm,  and  he  was  about  sixty  years  of  age,  and  older  than  the 
complainant  by  twenty  years. 

That  she  was  married  to  the  said  Owen  on  the  31st  of  July, 
1844,  in  Trenton,  at  two  o'clock  in  the  afternoon,  and  that,  at 
the  time  of  her  said  marriage,  she  had  no  knowledge,  intima- 
tion, or  suspicion  that  he  had  assigned,  transferred,  or  in  any 
way  disposed  of  any  of  his  real  estate,  and  if  she  had  been 
apprised  of  any  such  transfer,  she  would  have  declined  and 
refused  to  marry  him,  inasmuch  as  such  transfer  was  in  direct 
violation  of  the  promise  of  the  said  Owen  to  her,  and  in  fraud 
of  her  marital  rights. 

That  some  months  after  the  marriage,  she  learned,  for  the  first 
time,  that  the  said  Owen  had,  on  the  day  of  the  marriage,  con- 
veyed away  all  his  real  estate. 

That,  on  the  day  of  the  marriage,  the  said  Owen  conveyed  a 
lot  on  the  northwest  side  of  Willow  street,  in  Trenton,  contain- 
ing three  hundred  and  eighty  feet,  and  a  lot  in  the  township  of 
Hamilton,  county  of  Mercer,  containing  fifty-six  acres,  to  John 
Smith  and>  Joseph  G.  Brearley,  for  the  consideration  of  $1,  in 
trust  for  the  use  of  the  said  Owen  Smith  for  his  life,  and  then, 
in  trust,  to  receive  the  rents  and  profits,  and  pay  them  to  his 
daughter,  Mary  Smith,  during  her  life,  and,  after  her  death,  for 
his  three  sons,  John  Smith,  Bernard  Smith,  and  Peter  Smith. 

That  the  said  conveyance  was  made  without  her  knowledge  or 
consent,  only  two  or  three  hours  before  the  marriage,  and  was 
done  with  the  intention  of  depriving  her  of  her  dower  in  the  said 
lands,  in  case  she  should  survive  her  said  husband,  and  that  it 
was  a  fraud  upon  her  marital  rights.  That  it  was  done  in  a 
clandestine  manner,  and  that  the  name  of  Joseph  G.  Brearley,  a 
respectable  citizen  of  Trenton,  was  inserted  in  the  said  deed  of 
trust  without  his  knowledge  or  consent,  and  for  the  purpose  of 
giving  a  color  of  fairness  to  the  transaction,  and  to  deter  her 
from  contesting  the  validity  of  the  transaction,  or  for  some  other 
sinister  object,  and  that  the  said  Brearley  never  accepted  the 
said  trust,  nor  acted  under  it,  and  knew  nothing  of  his  name 
having  been  inserted  in  the  deed  of  trust,  until  the  9th  of  August, 


DECEMBER  TERM,  1847.  517 

Smith  v.  Smith. 

1845,  when  he  was  informed  of  the  fact  by  the  agent  of  the 
complainant. 

That  soon  after  the  death  of  the  said  Owen,  the  said  John 
Smith,  Bernard  Smith,  Mary  Smith  and  Peter  Smith,  under  and 
by  virtue  of  the  said  fraudulent  deed  of  trust,  entered  into  pos- 
session of  the  said  freehold  estates  of  the  said  Owen,  and  took 
possession  of  all  the  title  deeds,  evidences  and  writings  relative 
thereto. 

That  the  house  in  Chauncey  street,  Trenton,  and  the  lot  of 
land  on  which  the  same  is,  remained  in  possession  of  the  said 
Owen  at  the  time  of  his  death  ;  and  that  the  house  is  occupied 
by  Charles  James  and  others,  and  rents  for  $70. 

That  she  has  applied  to  the  said  heirs-at-law  to  account  for 
and  pay  to  her  one-third  of  the  rents  and  profits  of  the  said 
freehold  estates  since  the  death  of  the  said  Owen  Smith,  and  to 
assign  to  her  one-third  of  such  freehold  estates. 

That  she  has  applied  to  John  Smith,  administrator,  &c.,  of 
said  Owen  Smith,  and  that  he  has  refused  to  pay  her  the  amount 
of  the  said  note. 

That  she  has,  also,  applied  to  the  said  heirs-at-law  to  assign 
to  her  dower  in  the  said  lots  of  land  conveyed  to  the  said  John 
Smith  and  Joseph  G.  Brearley  in  trust  as  aforesaid,  and  to  can- 
cel and  destroy  the  said  deed  of  trust. 

The  bill  prays,  among  other  things,  that  the  defendants  may 
answer  whether  the  said  John  Smith  and  Joseph  G.  Brearley,  or 
either  of  them,  took  possession  of  the  premises  described  in  the 
deed  of  trust,  or  of  the  said  deed,  and  whether  they  paid  the 
taxes  thereon,  or  received  the  rents  thereof,  in  the  lifetime  of  the 
said  Owen  Smith  ;  and  that  the  defendants  may  discover  and 
set  forth  a  full  and  true  description  of  such  freehold  premises ; 
and  that  an  account  may  be  taken  of  the  rents  and  profits  of  the 
said  freehold  estates  since  the  death  of  the  said  Owen  Smith  ; 
and  that  one-third  part  thereof,  arising  not  only  from  the  lands 
described  in  said  deed  from  the  said  Owen  Smrth  to  John  Smith 
and  Joseph  G.  Brearley,  but  also  from  the  said  house  and  lot  in 
Chauncey  street,  and  the  lot  of  land  on  Willow  street,  may  be 
paid  to  her ;  and  that  one-third  of  such  freehold  estate  may  be 
assigned  to  her  for  her  dower,  and  she  be  let  into  the  immediate 
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possession  and  enjoyment  thereof,  and  be  decreed  to  hold  the 
same  for  her  life;  and  that  the  said  John  Smith,  Mary  Smith, 
Bernard  Smith  and  Peter  Smith  may  be  decreed  to  produce  all 
title  deeds,  evidences  and  writings  relative  to  said  freehold 
estates. 

On  the  31st  of  March,  1846,  a  decree  pro  confesso  was  taken 
against  the  defendants,  and  an  order  made  that  the  complainant 
produce  documents  and  witnesses  to  substantiate  and  prove  the 
allegations  in  the  bill. 

On  the  20th  of  June,  1846,  John  Smith  put  in  his  several 
answer. 

He  admits  that  Owen  Smith,  before  the  marriage,  was  seized 
of  the  lands  mentioned  in  the  bill.  He  says  he  has  no  knowl- 
edge of  the  situation,  employment  or  earnings  of  the  complain- 
ant immediately  before  the  marriage,  but  he  admits  that  some 
time  previous  to  the  marriage  she  was  in  the  employ  of  said 
Owen  Smith  and  in  his  family,  as  a  domestic.  He  admits  that 
said  Owen,  before  the  marriage,  gave  her  the  note  mentioned  in 
the  bill,  as  he  believes,  and  says  that  the  consideration  of  the 
said  note  may  have  been  as  set  forth  in  the  bill,  but  that  he  has 
no  knowledge  thereof,  and  can  neither  admit  nor  deny  the  same. 

He  says  he  has  no  knowledge  whatever  of  the  misrepresenta- 
tions alleged  in  the  bill  to  have  been  made  by  said  Owen  to  the 
complainant  respecting  the  said  note,  nor  of  the  inducements 
alleged  to  have  been  held  out  by  him  to  induce  the  complainant 
to  marry  him,  and  that  he  cannot  answer  as  to  his  belief,  or 
otherwise,  touching  the  same,  excepting  that,  from  his  knowl- 
edge of  the  complainant,  and  of  her  situation  previous  to  the 
marriage,  he  believes  thnt  no  very  strong  inducements  were  re- 
quired to  induce  her  to  marry  the  said  Owen  Smith. 

He  admits  that  the  said  Owen,  previous  to  the  marriage,  was 
possessed  of  considerable  real  estate,  and  Owned  a  store,  and  pos- 
sessed considerable  personal  property,  and  was  doing  a  good 
business,  in  a  small  way  ;  and  that  it  may  be  true,  as  stated  in 
the  bill,  that  knowing  these  circumstances,  and  thereby  mainly 
induced  thereto,  she  consented  to  marry  the  said  Owen. 

He  admits  the  marriage  as  stated  in  the  bill,  but  whether  at 
the  time  of  the  marriage  she  had  any  knowledge  or  suspicion  of 
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the  conveyance  of  a  part  of  his  real  estate  previously  made  by 
the  said  Owen  he  does  uot  know,  and  cannot  answer  as  to  his 
belief  or  otherwise. 

He  admits  that  the  said  Owen,  by  deed  dated  July  30th,  1844, 
conveyed  a  part  of  his  real  estate,  that  is  to  say,  his  house  and 
lot  on  Willow  street,  and  the  farm  of  56  acres,  to  him  and  Joseph 
G.  Brearley,  upon  the  trusts  in  the  bill  set  forth. 

He  says  the  said  deed  was  duly  acknowledged  on  the  31st  of 
the  same  July,  before  a  master  in  chancery,  and  on  the  1st  of 
August,  in  the  said  year,  was  recorded  in  the  clerk's  office  of 
Mercer  county. 

He  says  he  believes  the  said  deed  was  executed  very  shortly 
before  the  marriage,  but  whether  on  the  same  day  or  the  day 
previous,  he  does  not  know,  as  he  was  not  present  at  the  making 
thereof;  nor  does  he  know  whether  the  complainant  or  Jo- 
seph G.  Brearley,  one  of  the  grantees  named  therein,  was  in- 
formed of  the  making  thereof;  nor  whether  the  said  Brearley  ac- 
cepted the  said  trust;  but  he  respectfully  insists  that  the 
ignorance  of  the  trustee,  or  his  refusal  to  accept  the  trust,  cannot 
invalidate  the  tru^t,  if  the  conveyance  is  otherwise  lawful  and 
proper. 

He  says  he  has  no  knowledge  of  any  fraudulent  intent  or  pur- 
pose whatever  on  the  part  of  the  said  Owen  in  the  execution  of 
the  said  deed  ;  nor  had  he,  this  defendant,  any  fraudulent  intent 
or  purpose  whatever  in  accepting  the  same. 

He  says  that  a  day  or  two  previous  to  the  marriage,  the  said 
Owen  informed  him  that  he  was  soon  to  be  married,  and  that 
previous  to  his  marriage,  he  was  desirous  of  making  some  pro- 
vision for  his  children,  and  especially  for  his  daughter  Mary, 
who  then  was  and  now  is  of  very  weak  and  imbecile  mind,  ut- 
terly incapable  of  attending  to  business,  or  of  maintaining  or 
providing  for  herself,  and  asked  this  defendant  if  he  would  con- 
sent to  act  as  trustee  for  his  said  daughter,  Mary;  to  which  this 
defendant  consented.  That  the  said  deed  was,  after  its  execu- 
tion, delivered  to  this  defendant,  and  by  him  left  at  the  clerk's 
office  to  be  recorded. 

He  says  that  so  far.  as  he  knows,  and  as  he  verily  believes,  the 
said  deed  was  not  made  by  the  said  Owen  for  the  purpose  of  de- 
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frauding  the  complainant,  or  with  any  fraudulent  intent  or  pur- 
pose whatever,  but  solely  with  the  view  of  making  a  fair  provis- 
ion, out  of  his  estate,  for  his  children  by  a  former  marriage,  and 
especially  for  his  unfortunate  daughter,  in  whose  welfare  he  was 
deeply  interested  ;  and  this  defendant  denies  that  any  fraud  was 
meditated  or  designed  by  him  in  accepting  the  said  conveyance. 

He  insists  that  inasmuch  as  the  said  conveyance  was  in  favor 
of  the  children  of  the  said  Owen  by  a  former  marriage,  as  it  in- 
cluded only  a  part  of  his  estate,  the  said  Owen  still  remaining 
seized  and  possessed  of  a  considerable  personal  and  real  estate, 
and  far  more  than  is  usually  possessed  by  persons  in  the  station 
of  life  of  the  complainant  previous  to  her  marriage,  there  is  no 
just  reason  for  impeaching  the  said  deed  as  a  fraud  upon  the 
marital  rights  of  the  complainant ;  and  he  insists  that  the  said 
deed  is  legal,  valid  and  binding ;  and  that  the  said  Owen  had  full 
power  and  just  right,  at  law  and  in  equity,  to  execute  the  same; 
and  that  the  complainant  has  no  right  or  title  to  dower  in  the 
premises  conveyed  by  the  said  deed. 

He  says  the  said  Owen  died  on  or  about  March  5th,  1845  ;  and 
that  on  his  death  this  defendant,  by  virtue  of  the  said  deed,  en- 
tered into  the  possession  of  the  premises  conveyed  thereby;  and 
that  he  still  holds  the  same  by  himself  or  his  tenants,  and  ap- 
plies the  rents  and  profits  thereof  to  the  support  and  mainte- 
nance of  the  said  Mary  Smith,  the  cestui  que  trust  in  the  said 
deed  named  ;  and  that  he  is  also  in  the  possession  of  the  deeds 
and  muniments  of  title  to  the  said  premises. 

He  denies  that  the  other  heirs-at-law  of  the  said  Owen  have 
entered  into  the  possession  of  the  said  lands,  or  possessed  them- 
selves of  the  title  papers  relative  thereto,  except  that  the  said 
Bernard  Smith  occupies  the  said  farm  as  a  tenant  of  this  defend- 
ant, paying  rent  therefor. 

He  admits  that  the  children  and  heirs-at-law  of  the  said  Owen, 
the  defendants  in  this  cause,  on  the  death  of  their  father,  be- 
came seized  of  the  real  estate  whereof  he  died  seized,  being  the 
said  house  and  lot  on  Chauncey  street,  and  have  taken  possession 
'.hereof  and  of  the  deeds  and  muniments  of  title  relative  thereto. 

He  admits  that  the  said  house  in  Chauncey  street  rents  for  the 
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sum  mentioned  in  the  bill ;  that,  as  administrator  of  the  said 
Owen,  his  father,  he  has  refused  to  pay  to  the  complainant  the 
amount  of  the  note  so  given  to  her;  he  having  been  advised  and 
believing  that  the  said  note  was  extinguished  by  the  marriage, 
and  that  he  could  not,  as  administrator,  pay  the  same  without 
subjecting  himself  to  personal  liability  therefor. 

He  denies  that  he  has  attempted  to  deprive  the  complainant 
of  her  dower,  to  which,  in  consequence  of  her  marriage  with  the 
said  Owen  Smith,  she  became  justly  entitled. 

The  cause  was  brought  to  hearing  on  the  pleadings  and  evi- 
dence. 

W.  Hoisted,  for  the  complainant.  He  cited  Wash.  C.  C. 
Rep.  224 ;  5  John.  Ch.  489  j  2  Dana  14 ;  2  Leigh  30 ;  3 
John.  Ch.  517  ;  2  Vern.  17  ;  2  P.  Wms.  674  ;  2  Bro.  Ch.  345  ; 
6  Cowen  67  ;  18  John.  Rep.  426;  1  Roper  on  Husband  and 
Wife  356 ;  1  Story's  Eq.  Jur.,  §  629 ;  Eq.  Draftsman  650 ; 
Seaton's  Forms  184,  5 ;  2  Ch.  Rep.  70,  81  ;  GUb.  .Lex.  Pretor. 
267. 

P.  D.  Vroom,  for  the  defendants.  He  cited  Reeve's  Dom. 
Relations  86,  eh.  1 ;  2  Roper's  Husb.  and  Wife  76  ;  1  16.  163, 
204  ;  2  Kent's  Com.  135,  §  28  ;  Jeremy's  Eq.  Jur.  401 ;  1  Vern. 
408  ;  2  P.  Wms.  357  ;  1  Coxe  33  ;  1  Ves.,  Jr.,  28 ;  1  Russel  C. 
R.  485  ;  2  Ch.  Rep.  42 ;  2  Freeman  29 ;  2  P.  Wms.  535 ;  1 
Atk.  265  ;  Cowper  705  ;  1  Atk.  158  ;  2  Ves.  264 ;  1  Fonbl.  Eq. 
268  ;  2  Story's  Eq.  271. 

THE  CHANCELLOR.  On  the  day  of  the  marriage  between  the 
complainant  and  her  late  husband,  and  just  before  the  marriage, 
he,  without  the  knowledge  of  the  intended  wife,  for  the  consider- 
ation of  one  dollar,'  conveyed  certain  real  estate  to  trustees,  in 
trust  for  his  own  use  during  his  life,  and  after  his  death,  in  trust 
to  receive  the  rents  and  pay  them  to  his  daughter  Mary,  a 
daughter  by  a  former  wife,  during  her  life,  and  after  her  death 
in  trust  for  his  three  sons. 

I  cannot  doubt,  on  the  evidence  in  the  case,  that  the  object  of 
the  conveyance  was  to  defeat  the  complainant  of  the  right  she.- 

VOL.  ii.  2  K 
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would  acquire  in  his  estate  by  the  marriage.  The  other  ground 
or  reason  now  set  up  for  the  making  of  the  conveyance,  namely, 
the  providing  for  his  imbecile  daughter  after  his  death,  was  not, 
it  appears  to  me,  the  real  motive. 

I  am  of  opinion  that  a  voluntary  conveyance  by  a  man,  on 
the  eve  of  marriage,  unknown  to  the  intended  wife,  and  made 
for  the  purpose  of  defeating  the  interest  which  she  would  acquire 
in  his  estate  by  the  marriage,  is  fraudulent  as  against  her.  I 
see  no  sound  distinction  between  this  case  and  the  like  convey- 
ance by  a  woman  under  like  circumstances. 

Decree  for  complainant. 


LEWIS  E.  DAVENPORT  AND  COKNELIUS  CRAWFORD,  JR.^ 
ADMINISTRATORS,  &c.,  OF  CALVIN  COOK,  DECEASED,  v.' 
HENRY  COLE  AND  OTHERS. 

An  improvident  agreement,  made  for  a  consideration  grossly  inadequate, 
by  one  of  great  imbecility  of  mind,  with  another  whose  position  in  relation 
to  him  conferred  undue  influence  and  control  over  him,  will  be  set  aside. 


The  bill  in  this  case  was  filed  on  the  27th  of  June,  1845,  by 
the  administrators,  &c.,  of  Calvin  Cook,  late  of  Bergen  county. 
It  states  that  Cook  died  intestate,  on  the  20th  of  May,  1845, 
owning  and  being  entitled  to  considerable  personal  estate.  That, 
on  the  19th  of  June,  1845,  administration  of  his  personal  estate 
was  granted  to  the  complainants.  That  the  complainants  have 
been  informed  and  believe  that  Cook,  in  nis  lifetime,  was  in- 
•  debted  to  the  estate  of  John  Robinson,  late  of  the  city  of  New 
"York,  in  a  sum  exceeding  $2000.  That  the  said  Robinson  died 
intestate,  in  1822,  in  New  York ;  and  that  said  Cook,  with  Eliz- 
abeth Robinson,  widow  of  said  John  Robinson,  and  sister  of  said 
Cook,  administered  on  the  estate  of  said  J.  Robinson,  deceased, 
.in  New  York ;  and  that  Cook  became  possessed  of  the  personal 
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estate  of  said  Robinson  to  an  amount  exceeding  $2000,  which 
remained  in  his  hands  unaccounted  for  until  his  death.  That  on 
the  25th  of  February,  1834,  an  order  was  made  by  the  surro- 
gate of  New  York,  requiring  the  said  Cook  and  Elizabeth  Rob- 
inson to  account,  which  they  neglected  to  do,  and  a  further  order 
was  thereupon  made  that  the  administrators'  bond  given  by  them 
should  be  prosecuted.  That  Cook,  having  information  of  the 
last  order,  thereupon  left  New  York,  and  returned  to  New  Jer- 
sey, where  he  resided,  and  continued  to  reside,  until  his  death. 

That  the  complainants  are  advised  by  their  counsel,  and  be- 
lieve and  insist  that,  by  means  of  the  proceedings  aforesaid,  the 
said  administration  bond  was  forfeited,  and  that  the  same  is  now 
due,  and  is,  and  has  been  from  the  said  year  1834  until  the 
death  of  said  Cook,  a  subsisting  demand  against  him,  and  now 
constitutes  a  legal  demand  against  his  estate. 

That  the  complainants  are  informed,  believe,  and  charge  that 
said  Cook  was  a  man  of  large  property,  having  personal  estate 
to  a  great  amount ;  that  the  same  was  variously  estimated,  by 
persons  acquainted  with  his  estate  and  circumstances,  at  from 
$10,000  to  $50,000.  That  the.complainants  believe  and  charge 
that  it  was  of  the  value  of  $15,000  and  upwards.  That  he  was 
never  married,  and  left  no  near  kin,  except  two  nieces,  children 
of  the  said  Elizabeth  Robinson,  who  are  his  only  heirs-at-law, 
the  oldest  of  which,  Susan  H.,  is  now  the  wife  of  the  complain- 
ant Lewis  E.  Davenport,  and  the  youngest  of  which,  Sarah  E., 
is  now  the  wife  of  the  complainant  Cornelius  Crawford,  Jr. 

That  "for  several  years  before  August,  1841,  Cook  was  sub- 
ject to  occasional  despondency  of  temperament,  and  exhibited 
occasional  mental  aberrations,  and  was  deranged  in  his  intellect. 

That  about  that  time,  and  before  the  1st  of  November,  1841, 
his  mind  became  entirely  enfeebled,  and  'he  was  deprived  of  his 
reason  and  understanding,  so  as  to  be  incapable  of  governing 
and  taking  care  of  himself,  and  wholly  incompetent  to  manage 
his  pecuniary  affairs. 

/That  said  Cook  was  very  penurious  and  miserly  in  his  habits, 
and  scarcely  allowed  himself  the  ordinary  comforts  of  life,  either 
in  clothing  or  provisions.  That  for  some  time  previous  to  the 
1st  of  August,  1841,  he  was  in  the  habit  of  wandering  about  the 
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country,  stopping  at  houses,  the  occupants  of  which  were  stran- 
gers to  him,  and  soliciting  them  to  take  him  in.  That  he  some- 
times slept  in  barns.  That  some  time  in  August,  1841,  the  said 
Cook,  by  some  means  unknown  to  the  complainants,  found  his 
way  to  the  house  of  Henry  Cole,  the  defendant,  then  and  now 
residing  in  Saddle  River  township,  in  the  county  of  Bergen,  in 
whose  possession  the  said  Cook  was  afterwards  found.  That 
Cook  and  the  said  Cole,  and  the  family  of  said  Cole,  had  never, 
before  that  time,  been  at  all  acquainted,  but  were  entire  stran- 
gers to  each  other.  That  Cole,  for  some  reason,  then  took  Cook 
into  his  house,  and  Cook  continued  to  reside  with  said  Cole  and 
his  family  until  he  (Cook)  died.  That  after  Cook  came  to  the 
house  of  Cole,  as  aforesaid,  he  was  usually  kept  in  the  house,  or, 
if  he  went  out,  did  not,  at  any  time,  go  beyond  the  yard  or 
enclosure  of  said  Cole,  and,  having  no  near  relations  in  the 
country,  except  the  wife  of  the  complainant  Crawford,  and  she 
living  in  the  State  of  New  York,  very  few  persons  called  to  see 
him,  and  very  little  was  known  of  his  situation. 

That  said  Crawford's  wife,  having  learned  that  her  uncle — the 
said  Cook — was  at  the  house  of  said  Cole,  went  there  to  see  him, 
and  was  informed  by  said  Cole,  or  his  family,  that  he  did  not  go 
out  of  the  room  in  which  he  was  kept,  and  that  the  family  did 
not  wish  him  to  see  any  of  his  friends  or  acquaintances,  for 
he  acted  so  bad  that  they  could  not  control  him ;  and  she  was 
permitted  to  have  but  a  momentary  interview  with  him.  That 
in  this  interview  he  did  not,  apparently,  recognize  her,  although 
he  had,  before,  known  her  most  intimately. 

That  the  said  Sarah  E.  Crawford,  at  that  time,  proposed  to 
take  said  Cook  to  live  with  her,  and  offered  to  do  so,  but  Cole 
declined  to  allow  it,  saying  that  he  had  undertaken  or  agreed  to 
take  care  of  him  during  his  life,  or  words  to  that  effect. 

That  when  Cook  came  to  the  house  and  possession  of  Cole,  as 
aforesaid,  there  were  large  sums  of  money  due  him  from  various 
persons  in  New  York  and  New  Jersey.  That,  among  others, 
there  was  due  to  him  from  the  commercial  house  and  firm  of 
Richard  S.  Williams  &  Co.,  of  the  city  of  New  York,  a  sum 
exceeding  $8000;  from  Walter  Kirkpatrick,  of  New  Jersey, 
exceeding,  with  interest,  $2000,  for  which  Cook  held  the  note 
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or  notes  of  said  Kirkpatrick.  That  there  was  then  also  due  to 
Cook  from  Andrew  B.  Cobb,  of  Morris  county,  New  Jersey, 
$1000  and  upwards,  for  which  Cook  held  said  Cobh's  note  or 
bond,  or  the  note  or  bond  of  said  Cobb  with  some  other  person 
or  persons  joint  promissors  or  co-obligors  with  him.  And  that 
the  complainants  have  reason  to  believe,  and  do  believe,  that 
other  debts  of  considerable  amount  were  then  due  and  owing  to 
Cook,  for  which  he  was  then  in  possession  of  securities  or  evi- 
dences of  indebtedness,  but  that  the  complainants,  for  want  of 
evidence,  are  not  now  able  to  specify  the  same. 

That  when  Cook  found  his  way  to  the  house,  and  came  under 
the  control  of  Cole,  as  aforesaid,  besides  the  securities  for  money 
and  evidences  of  indebtedness  aforesaid,  he  had  in  his  possession 
a  considerable  sum  of  money,  more  than  $150,  and,  as  complain- 
ants believe,  $300. 

The  complainants  charge,  thai,  on  or  before  the  time  when 
Cook  came  to  Cole's,  as  aforesaid,  Cole  ascertained  that  Cook 
possessed  abundant  means  to  pay  for  the  expenses  of  his  main- 
tenance ;  and  that,  at  that  time,  or  shortly  afterwards,  he  dis- 
covered that  Cook  not  only  possessed  such  means,  but  also  that 
he  was  a  man  of  large  estate  in  money,  and  securities  for  money, 
and,  considering  the  state  of  imbecility  and  derangement  of 
mind  under  which  Cook  was  evidently  laboring,  conceived  the 
design  of  fraudulently  dispossessing  him  of  his  property  and  ap- 
propriating it  to  his  own  use;  that  in  pursuance  of  such  fraudu- 
lent design,  Cole,  a  short  time  after  he  got  possession  and  con- 
trol of  the  person  of  Cook,  as  aforesaid,  went  to  the  said  Richard 
S.  Williams  &  Co.,  and  having,  or  pretending  to  have,  some 
assignment  or  authority  to  collect  said  debt  due  from  them  to 
Cook,  and  being  in  possession  of  their  said  note  for  the  same, 
the  more  effectually  to  carry  out  his  said  design,  induced  the 
said  Williams  &  Co.  to  change  the  security  for  the  said  defend- 
ant, and  actually  gave  up  to  them  the  said  note,  and  received  for 
the  amount  of  principal  and  interest  due  on  it,  and  for  other 
money,  a  bond  and  mortgage  made  to  the  said  Cole,  in  his  own 
name,  and  for  his  own  benefit;  and  the  complainants  are  informed 
that  the  said  bond  and  mortgage  are  for  the  sum  of  $11,000  ;  and 
they  believe  and  charge  that  the  same  were  given  for  the  amount 
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due  on  the  said  note  of  Williams  &  Co.,  and  for  other  moneys 
which  Cole  had  received  belonging  to  said  Cook,  or  which  was 
due  from  said  Williams  &  Co.  to  said  Cook. 

That  Cole,  further  in  pursuance  and  execution  of  his  said 
fraudulent  design,  after  he  got  possession  and  control  of  the  per- 
son of  Cook,  but  at  what  particular  time  the  complainants  are 
ignorant,  having,  by  some  means  unknown  to  the  complainants, 
got  possession  of  said  note  or  bond  given  by  said  Cobb  to  said 
Cook,  and  pretending  to  be  the  owner  thereof  by.  an  assignment 
of  the  same,  or  to  have  authority  from  Cook  to  collect  or  settle 
the  same,  induced  Cobb  to  take  up  the  same,  and,  in  lieu  thereof, 
to  execute  and  deliver  to  him,  Cole,  a  new  bond,  or  other  secu- 
rity, in  his  own  name,  and  for  his  own  use,  for  the  amount  due 
thereon,  or  the  greater  part  thereof,  but  the  complainants  are 
ignorant  of  the  date  of  the  said  last-mentioned  bond  or  security. 

That  Cole,  further  in  pursuance  of  his  said  fraudulent  design, 
having,  by  some  means  unknown  to  the  complainants,  obtained 
possession  of  the  said  notes  of  W.  Kirkpatrick,  held  by  Cook  as 
aforesaid,  called  on  Hugh  Kirkpatrick,  the  administrator  of  said 
W.  Kirkpatrick,  who  was  then  dead,  and  represented  himself  to 
be  the  owner  of  said  notes  by  pretended  assignments  or  endorse- 
ments thereof  from  Cook,  and  demanded  payment  thereof;  and 
that  an  arrangement  was  then  made,  as  the  complainants  are  in- 
formed, by  which  Cole  received,  in  his  own  name,  and  for  his 
own  use,  in  part  payment  of  the  principal  and  interest  due  on 
said  notes,  an  assignment  of  a  bond  made  by  one  Samuel  S. 
Doty,  of  Somerset  county,  New  Jersey,  to  said  Hugh  Kirkpat- 
rick, administrator  as  aforesaid,  dated  April  24th,  1843,  condi- 
tioned for  the  payment  of  $2000,  with  interest,  and  also  an  as- 
signment in  his  own  name,  of  a  mortgage  given  to  secure  said 
bond,  by  said  Doty  to  said  administrator,  and  for  the  residue  of 
the  principal  and  interest  due  on  said  notes,  which  the  complain- 
ants charge  amounts  to  $800  and  upwards,  Cole  received  the 
money  from  said  administrator,  or  some  other  security. 

The  complainants  charge  that  Cole,  when  he  made  the  said 
several  arrangements  with  Williams  &  Co.,  Cobb  and  Kirkpat- 
rick, and  the  said  securities  for  money  due  to  said  Cook  were 
changed,  as  aforesaid,  received,  from  all  or  some  of  them,  pay- 
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ments  on  account  of  principal  and  interest,  or  both,  but  of  the 
amount  the  complainants  are  ignorant  and  pray  a  discovery. 

That  the  complainants  have  reason  to  believe  that  Cook,  when 
he  came  into  the  custody  and  under  the  control  of  Cole,  as  afore- 
said, was  possessed  of  money  and  securities  for  money  other  than 
those  before  mentioned,  and  they  pray  a  discovery  thereof. 

That  while  Cook  was  in  the  custody  and  under  the  control  of 
Cole,  as  aforesaid,  he  was  afflicted  with  a  fit  of  apoplexy  or 
palsy,  terminating  in  partial  paralysis,  and  that  Cook  was  not, 
at  any  time  after  he  came  to  the  hands  of  Cole,  of  sound  and 
disposing  mind,  or  of  sufficient  capacity  to  manage  his  pecuniary 
affairs,  or  to  transact  any  business  whatever;  and  that  any 
agreement  made  by  him  with  Cole  touching  his  property,  or  any 
authority  given  by  him  touching  the  same,  must  have  been  ob- 
tained by  Cole  from  him  by  reason  of  his  imbecility  and  incom- 
petency  to  do  business,  and  were  fraudulent  and  void. 

The  complainants  are  informed  and  believe  that  shortly  be  • 
fore  the  death  of  Cook,  and  on  or  about  June  9th,  1845,  a  per- 
son who  was  formerly  acquainted  with  Cook,  and  resided  in  tho 
same  neighborhood  with  him,  called  at  the  house  of  Cole  for  tho 
purpose  of  seeing  Cook,  and  inquiring  into  his  condition  and 
health.  That  Cole  was  absent.  That  in  answer  to  inquiries  of 
the  person  so  calling,  the  wife  of  Cole  said  that  since  Cook  had 
been  there  he  had  for  part  of  the  time  been  deranged,  and  that 
sometimes  he  did  not  appear  to  know  anything ;  and  that  he 
was  tlien  an  idiot;  that  he  was  well,  but  did  not  pretend  to  go 
out;  that  it  disturbed  him  so  much,  and  made  him  so  ugly,  to 
see  any  of  his  acquaintances  or  other  persons,  that  Mr.  Cole  had 
given  orders  that  no  person  should  be  allowed  to  see  him.  That 
the  said  person  so  calling,  though  he  represented  himself  to  bo 
an  old  acquaintance,  and  was  anxious  to  see  Cook,  was  not  al- 
lowed to  see  him. 

That  immediately  after  they  were  appointed  administrators, 
the  complainants  called  on  Cole  for  the  purpose  of  inquiring  af- 
ter the  estate  of  Cook  and  obtaining  possession  of  it.  That  in 
answer  to  questions  then  put  to  Cole,  he  stated  that  Cook  came 
to  his  house  the  first  week  in  August,  1841  ;  that  he  then  kept 
a  tavern  ;  that  Cook  was  a  perfect  stranger  to  him,  and  in  a  mis- 
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erable  condition;  that  he  was  ragged  and  dirty,  and  asked  for 
something  to  eat.  That  something  was  got  for  him;  that  here- 
fused  to  eat  it,  and  wanted  some  other  kind  of  victuals,  which 
was  got  for  him ;  and  that  he  stayed  with  him,  Cole,  from  that 
time  until  his  death,  and  had  never  been  further  from  the  house 
than  the  barn.  That  before  he  had  been  there  a  year,  he,  Cole, 
made  a  contract  with  him  to  keep  him  during  his  life;  that  when 
Cook  came  to  his  house,  he  came  direct  from  Lawyer  Gifford. 
He  said  he  knew  nothing  of  Cook's  papers,  property,  or  effects  ; 
he  believed  if  Lawyer  Kirkpartick  had  lived  he  could  have 
told  something  about  it,  as  he  understood  he  had  done  his  busi- 
ness; that  he,  Cole,  hud  overhauled  all  Cook's  papers,  and  had 
found  nothing  but  some  old  receipts.  That  it  being  thereupon 
stated  to  Cole  that  it  was  understood  that  Cook,  shortly  before 
August,  1841,  held  the  notes  of  W.  Kirkpatrick,  which  he  was  in 
the  habit  of  carrying  about  in  his  hat,  Cole  answered  that  he  knew 
nothing  about  said  .Kirkpatrick's  owing  Cook  any  money;  that  he 
had  never  seen  any  papers  of  Cook  of  any  value  or  account  what- 
ever. That  the  inquiry  was  then  put  to  Cole  whether  he  knew  of 
Cook's  having  any  property  or  effects  in  New  York,  and,  in  an- 
swer, he  stated  that  he  never  could  find  that  he  had  anything 
there ;  that  he  had  heard  he  owned  some  houses  in  the  city  of 
New  York,  and  that  he,  Cole,  had  been  to  New  York  and  exam- 
ined the  records  for  fifty  years  back,  and  could  not  find  that  he 
owned  any  real  estate  there.  And  it  being  then  further  stated 
to  Cole  that  it  seemed  strange,  seeing  that  Cook  had  been  re- 
ported to  be  a  man  of  property  and  worth  from  §30,000  to  §50- 
000,  that  he  should  have  left  no  estate  or  property.  Cole,  there- 
upon said  that  if  Cook  had  not  have  had  a  stroke  of  the  palsy 
before  he  came  to  his  house,  he  believed  he  would  have  been 
able  to  have  informed  him,  Cole,  about  his  affairs,  and  where  his 
money  and  papers  were ;  that  Cook  had  one  stroke  of  the  palsy 
before  he  came  to  his  house,  and  one  afterwards,  which  wholly 
deprived  him  of  his  speech.  And  the  complainant  Davenport 
having  said  to  Cole  that  if  Cook  had  no  property  he  would  get 
nothing  for  the  trouble  he  had  had  with  him,  which  must  have 
been  considerable,  Cole  answered  that  he  had  received  enough 
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to  compensate  him  for  his  trouble,  without  specifying  from  what 
source  or  iu  what  manner. 

That  the  complainants  are  informed,  believe,  and  charge  that 
Cole  now  holds  the  said  mortgage  so  as  aforesaid  given  to  him 
for  the  debt  due  Cook  in  New  York,  and  also  the  bond  or  other 
security  received  by  him  from  Cobb,  as  aforesaid,  and  also  the 
bond  and  mortgage  received  by  him,  by  assignment  from  Hugh 
Kirkpatrick,  administrator  of  W.  Kirkpatrick;  and  that  he  has 
collected  and  received  the  interest  on  the  same  since  they  came 
to  his  hands. 

That  said  Cobb  and  Hugh  Kirkpatrick,  when  they  made  said 
settlements  or  arrangements  with  Cole  for  the  debts  due  from 
them  respectively,  to  Cook,  well  knew,  or  had  good  reason  to 
believe,  that  Cook  was  of  unsound  mind,  and  incapable  of  trans- 
acting business. 

That  the  complainants  have  obtained  from  the  surrogate  of 
New  York  administration  on  the  estate  of  Cook,  and  have  filed 
a  bill  in  the  Court  of  Chancery  of  New  York,  and  obtained  an 
injunction  restraining  Cole  from  collecting  or  receiving  the  said 
debt  due  from  Williams  &  Co.,  and  restraining  them  from  paying 
it  to  Cole. 

That,  as  administrators  of  Cook,  they  have  applied  to  Cole  for 
a  statement  and  account  of  the  estate  of  Cook  that  has  come  to 
his  knowledge,  hands,  or  possession. 

The  bill  prays  that  Cole  may  set  forth  what  money,  securi- 
ties for  money,  or  effects  of  Cook  were  delivered  to  him  by  Cook 
in  his  lifetime,  or  have,  in  any  way,  before  or  since  Cook's  death, 
come  to  his  possession,  &c.  And  that  Cole  may  be  decreed  to 
assign  to  the  complainants  the  several  securities  received  by  him 
for  moneys  due  Cook  in  this  state,  as  aforesaid,  and  to  deliver 
to  the  complainants  all  notes,  bonds,  goods,  and  effects  of  Cook 
in  his  possession  or  under  his  control.  And  that  Cole  may  be 
enjoined  from  collecting  or  receiving  the  moneys  due  on  or  se- 
cured by  the  note  or  bond  given  by  Cobb,  as  aforesaid,  or  the  bond 
and  mortgage  given  by  said  Doty,  as  aforesaid,  or  any  other 
moneys  due  Cook  at  the  time  of  his  death,  and 'from  assigning 
eaid  note  or  bond  and  bond  and  mortgage.  And  that  Cobb  and 
Doty  may  be  enjoined  from  paying  Cole  the  moneys  mentioned  ill 
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paid  note  or  bond  and  bond  and  mortgage,  and  from  doing  any 
otbcr  act  to  prejudice  tbe  rights  and  interests  of  the  complain- 
ants in  the  premises. 

The  injunction  prayed  was  granted. 

Cole  answered  the  bill.  He  admits  the  death  of  Cook,  on  the 
20th  May,  1845,  and  says  he  does  not  know,  nor  has  he  been 
informed,  and  cannot  state  as  to  his  belief  or  otherwise,  whether 
or  not  Cook,  at  the  time  of  his  death,  was  owner  of  and  entitled 
to  considerable  personal  estate  in  New  Jersey,  or  of  any  effects 
other  than  as  in  the  answer  is  after  stated.  That  he  knows 
nothing  of  Cook's  indebtedness  to  the  estate  of  Robinson,  but  if 
there  was  any  amount  due  from  Cook  to  that  estate,  he  his  been 
informed  and  believes  it  has  been  more  than  fully  paid  to  the 
next  of  kin  of  Robinson. 

He  believes  it  to  be  true,  and  therefore  admits  that  Cook  was 
a  man  of  large  property,  and  had  personal  estate  at  the  time  this 
defendant  became  acquainted  with  him,  to  the  amount  of  $10,000 
and  not  exceeding  $11,000;  and,  as  he  is  informed  and  believe*, 
Cook  had  owned  real  estate  to  the  amount  of  rising  $5000  in 
New  Jersey. 

He  believes  that  the  wives  of  the  complainants  are  the  next 
of  kin  to  Cook  and  his  heirs-at-law. 

He  denies  that,  during  the  period  of  his  acquaintance  and 
dealing  with  Cook,  Cook  was  subject  to  occasional  despondency  of 
temperament  or  derangement  of  intellect,  or  exhibited  any  men- 
tal aberration.  Ou  the  contrary,  he  says  that,  though  Cook  was 
affected  by  a  disease  which  was  called  St.  Vitus'  dance,  which 
somewhat  impaired  the  use  of  his  limbs,  and  rendered  his  appear- 
ance singular,  and  interrupted  his  speech,  such  disease  does 
not,  by  the  course  of  the  disease,  and  did  not  in  Cook,  induce  any 
aberration  of  mind  ;  and  that,  during  all  the  time  for  that  pur- 
pose mentioned  in  the  bill,  the  mind  of  Cook  was  sound,  and  ca- 
pable of  apprehending  whatever  was  presented  to  it  in  a  rational 
manner;  that  he  was  in  the  constant  habit  of  inquiring  into  his 
affairs  during  the  whole  of  that  period ;  and  though  his  com- 
plaint greatly  impaired  the  use  of  his  limbs  in  walking,  and  in  a 
considerable  degree  his  speech,  he  continued  able  to  write,  and 
thereby  to  explain  what  he  could  not  do  orally ;  to  make  calcu- 


DECEMBER  TERM,  1847.  531 

Adm'rs  of  Cook  v.  Cole. 

lations  and  to  give  directions  in  receiving  and  making  convey- 
ances of  property,  and  in  his  usual  pecuniary  affairs,  and  was 
fully  competent  to  manage  and  control  his  own  pecuniary  inter- 
ests and  property. 

He  believes  it  to  be  true  that  Cook  was  very  penurious  and 
miserly  in  his  habits,  but  whether  he  ever  denied  himself  the 
ordinary  comforts  of  life,  in  clothing  or  provision,  from  any 
such  cause,  he  is  not  informed,  nor  does  he  know. 

He  believes  it  to  be  true  that,  some  time  previous  to  August 
1st,  1841,  Cook  was  in  the  habit  of  traveling  about  the  country, 
but  only  in  pursuit  of  his  own  business,  and  stopping  at  houses, 
soliciting  the  inhabitants  to  take  him  in,  and  sometimes  sleeping 
in  barns  ;  but  whether  the  occupants  of  such  houses  were  strangers 
to  Cook  he  is  not  informed,  but  leaves  it  for  such  proof,  &c. 

He  says  that  on  or  about  August  20th,  1841,  Cook  came  to  hia 
house;  he  then  resided  in  Saddle  River  township,  Bergen  county; 
that  he  had  no  previous  acquaintance  with  Cook,  having  never 
before  heard  of  him  ;  and  that  Cook  continued  to  live  with  him 
until  his  death  ;  that  while  Cook  lived  with  this  defendant  lie 
was  permitted  to  go  and  come  as  he  pleased,  though  he  never 
went  beyond  the  barn,  or  off  the  premises.  He  denies  that  Cook 
was  in  any  manner  restricted  in  going  or  coming  from  or  to  his 
room,  or  any  part  of  the  neighborhood. 

He  denies  that  very  little  was  known  of  the  situation  of  Cook, 
but  says  that  the  residence  of  Cock  with  him  was,  during  the 
whole  period,  open,  public  and  notorious,  and  in  no  wise  con- 
cealed, nor  sought  to  be  concealed,  from  the  complainants  or 
their  wives,  or  the  acquaintances  of  Cook,  or  any  other  person. 

He  admits  that  when  Cook  came  to  his  house  there  were  the 
following  sums  of  money  due  him  from  persons  in  New  York 
and  New  Jersey,  viz. :  a  note  of  R.  S.  Williams  &  Co.,  of  New 
York,  for  $8545,  dated  June  1st,  1841,  payable  on  demand;  two 
notes  of  Walter  Kirkpatrick,  one  dated  June  16th,  1834,  payable 
on  or  before  June  26th,  1840,  for  $1805,  with  interest  from  June 
26th,  then  past,  the  interest  thereon  being  endorsed  as  paid  to 
July  3d,  1838;  the  other  dated  June  21st,  1838,  for  $108.30,  pay- 
able one  year  after  date,  with  interest,  on  which  one  year's  in- 
terest was  endorsed  paid.  But  he  denies  that  there  was  ever 
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known  or  discovered  by  him  in  the  possession  of  Cook  any  note, 
bond  or  other  evidence  of  indebtedness  by  Andrew  B.  Cobb,  or 
of  any  other  person  jointly  with  him,  to  Cook,  or  for  his  use, 
nor  were  there  any  securities  or  evidence  of  indebtedness  of  said 
Cook,  other  than  those  before  mentioned. 

He  admits  that,  at  the  time  last  mentioned,  Cook  had  in  his 
possession  $148  in  bank  bills,  and  not  above  that  amount  in  bills 
and  specie. 

He  denies  that  he  ever  took  possession  of  Cook,  as  alleged  in 
the  bill,  but  admits  he  entertained  him  as  landlord,  and,  after 
the  making  of  the  agreement- after  stated,  took  care  of  and  pro- 
vided for  him  in  all  things  necessary  or  proper  for  his  comfort, 
until  his  death. 

He  admits  that  when  Cook  came  to  his  house,  he  was  in  a 
ragged,  dirty  and  apparently  destitute  situation  ;  that  he  applied 
to  this  defendant  for  food,  which  this  defendant  offered  him 
from  the  table  which  supplied  his  family ;  that  Cook  refused  to 
partake  of  what  was  thus  offered,  and  desired  to  have  such  food 
as  he  particularized,  which  was  then  procured  for  him  ;  that 
Cook  proposed  to  remain,  and  did  remain,  at  his  house  as  a 
lodger  and  boarder,  defendant  then  keeping  public  house,  and 
of  his  own  free  will,  and  without  any  influence  or  request  by 
this  defendant,  continued  to  board  with  this  defendant  until  the 
making  of  the  agreement  for  his  maintenance  during  life,  here- 
inafter mentioned,  and  paid  for  his  board  agreeably  to  the  terms 
stipulated  between  him  and  this  defendant. 

He  denies  that  at  any  period  he,  or  any  person,  to  his  knowl- 
edge, ever  imposed  on  Cook  any  species  of  restraint  or  control, 
or  that  Cook  was  in  any  manner  kept  or  concealed. 

He  says  that  after  Cook  had  been  some  few  days  boarding 
with  him,  as  before  stated,  on  or  about  August  25th,  1841,  Cook 
executed  and  delivered  to  him  a  power  of  attorney,  under  his 
hand  and  seal,  in  the  presence  of  a  respectable  freeholder  of 
Bergen,  for  the  purpose  of  authorizing  this  defendant  to  procure 
sundry  articles  of  clothing  which  he  had  left  at  the  house  of  one 
Luke  Voorhees,  and  for  other  purposes  therein  expressed,  which 
power  is  ready  to  be  produced  and  shown  to  the  complainants. 

He  admits  that,  during  the  time  Cook  lived  with  him,  he,  Cook, 
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was  affected  with  a  fit  of  palsy,  which  did  not  happen  until  after 
he  had  resided  with  this  defendant  nearly  two  years,  but  he  has 
no  knowledge  or  belief,  nor  has  he  been  informed,  that  Cook  was 
ever  before  affected  with  a  stroke  of  the  palsy ;  and  he  denies 
that  Cook  was,  previous  to  the  said  attack  of  the  palsy  and  after 
he  came  to  his  house,  or  so  far  as  he  has  ever  heard  or  known, 
at  any  previous  time,  of  unsound  and  not  of  disposing  mind  or 
of  sufficient  capacity  to  manage  his  pecuniary  affairs,  but  says 
that  at  the  time  and  after  the  said  power  of  attorney  was  exe- 
cuted and  delivered,  Cook  gave  all  necessary  directions,  and  a 
memorandum  and  schedule  of  the  personal  property  and  effects 
he  wished  this  defendant  to  procure  for  him,  in  his  own  hand- 
writing and  with  all  necessary  clearness,  accuracy,  and  intelli- 
gence, which  memorandum  and  schedule,  signed  with  the  name 
of  Cook,  is  in  his  possession,  &c. 

That  after  Cook  had  lived  at  his  house  about  four  months  he 
expressed  himself  much  pleased  with  the  accommodation  and 
treatment  he  had  received  from  this  defendant  and  his  family, 
and,  after  declaring  to  this  defendant  his  desire  to  make  an  ar- 
rangement which  should  procure  for  himself  a  comfortable  sup- 
port during  his  life,  proposed  to  this  defendant  to  undertake  and 
agree,  for  the  consideration  hereinafter  mentioned,  to  support 
him  for  the  remainder  of  his  life,  at  his,  this  defendant's,  ex- 
pense. That  the  offer  so  made  by  Cook,  being  an  inducement  to 
the  making  such  agreement,  this  defendant,  after  several  days' 
consideration  of  the  subject,  consented  thereto,  and  thereupon 
called  and  counseled  with  George  Cassedy,  Esq. ;  and  further, 
on  or  about  December  18th,  1841,  applied  to  Daniel  Barkalow, 
Esq.,  counselor-at-law,  at  Paterson,  under  whose  advice  and  di- 
rection articles  of  agreement  were  made  and  entered  into,  dated 
December  18th,  1841,  between  Cook  and  this  defendant,  which 
articles  witnessed  that  Cook,  for  and  in  consideration  of  $1  to 
him  paid,  and  of  the  covenants  and  agreements  therein  contain- 
ed by  this  defendant  to  be  kept  and  performed,  did  assign,  trans- 
fer, and  set  over  to  this  defendant,  his  executors,  &o.,  a  certain 
note  for  $8545,  made  by  R.  S.  Williams  &  Co.,  of  New  York, 
merchants,  payable  to  said  Calvin  Cook  on  demand,  and  dated 
June  1st,  1841,  and  did  thereby  constitute  and  appoint  this  de- 
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fondant  his  lawful  attorney,  irrevocable,  for  him,  this  defendant, 
but  in  the  name  of  him,  the  said  Cook,  to  demand,  receive,  sue 
for,  and  recover  of  the  said  R.  S.  Williams  &  Co.  the  said  sura 
of  money  in  the  said  note  mentioned,  and  all  interest  due  thereon, 
and  to  compound  for  the  same,  and  for  any  money  received 
thereon  in  the  name  of  him,  the  said  Cook,  to  give  receipts,  &c., 
and  in  general  to  do  all  and  every  act  or  thing  that  he,  Cook, 
might  or  could  do  if  that  assignment  had  not  been  made,  and  if 
personally  present  and  acting  in  the  premises,  thereby  ratifying, 
&c.  And  this  defendant,  in  consideration  of  the  premises,  did 
thereby  covenant,  &c.,  with  the  said  Cook,  that  he,  this  defend- 
ant, his  executors,  administrators,  or  assigns,  should  and  would, 
for  and  during  the  natural  life  of  the  said  Cook,  furnish  and 
provide  him  with  good  and  sufficient  board  and  lodging,  in  all 
respects  as  good  as  that  then  and  theretofore  furnished  to  Cook 
by  this  defendant,  and,  also,  with  good  and  sufficient  wearing 
apparel,  of  a  kind  and  quality  in  all  respects  equal  to  that  be- 
fore worn  and  used  by  him,  the  said  Cook;  and  also  do  and 
procure  to  be  done,  in  a  good,  neat,  .and  proper  manner,  all  the 
washing,  ironing,  and  mending  of  said  Cook  ;  and,  in  case  of 
sickness,  provide  competent  and  skillful  medical  attendance,  and 
necessary  and  proper  medicine,  and  also  proper  nursing  and  at- 
tention during  such  sickness,  and  furnish  said  Cook,  for  his  own 
separate  use,  with  a  room,  with  good  and  convenient  furniture, 
in  the  house  of  him,  this  defendant,  wherever  he  might  reside; 
and,  in  general,  do  and  provide  all  those  things  which  might  be 
necessary  to  enable  said  Cook  to  live  comfortably;  all  which 
things  should  be  done  and  furnished  at  the  cost,  expense,  and 
trouble  of  him,  this  defendant,  his  executors,  administrators  or 
assigns.  In  witness  whereof,  the  said  parties  did  thereunto  set 
their  hands  and  seals  the  day  and  year  above  written;  which  said 
articles  of  agreement  were  attested  by  John  P.  Cutwater,  and  on 
the  llth  of  March,  1843,  duly  proved  by  said  Outwater,  before 
Richard  R.  Paulison,  one  of  the  masters  in  chancery,  as  by  a 
certificate  thereof  appended  to  said  articles  may  appear. 

That  in  pursuance  of  the  advice  of  said  counsel,  the  said  ar- 
ticles of  agreement  were  deposited  and  received  in  the  clerk's 
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office  of  Bergen,  on  the  llth  of  March,  1843,  and  recorded  in 
book,  &e. 

He  says  that  the  firm  of  K.  S.  Williams  &  Co.  consisted  of 
Thomas  Williams,  Jr.,  Richard  S.  Williams  and  Ellis  Potter; 
and  he  denies  that  it  was  a  short  time  after  (as  is  alleged  in  the 
bill)  Cook  came  to  live  with  him  that  he  went  to  R.  S.  Williams 
&  Co.,  pretending,  as  is  alleged  in  the  bill,  to  have  the  assignment 
of  said  note,  but  says  that  when,  and  not  until  after  Cook  pro- 
posed making  the  agreement  as  hereinbefore  set  forth,  this  de- 
fendant, for  his  own  protection  and  security,  called  on  said  firm 
of  R.  S.  Williams  &  Co.  to  ascertain  if  the  note  made  by  said 
firm  to  Cook  was  genuine  and  due  from  them,  and  informed  them 
of  the  intention  of  Cook,  and,  after  being  satisfied  thereof,  this 
defendant  returned  home,  and  the  agreement  aforesaid  was  then 
executed  by  this  defendant  and  said  Cook  ;  and,  subsequent 
thereto,  and  on  or  about  March,  1842,  this  defendant  applied  to 
said  firm  for  some  security  for  the  principal  and  interest  due  on 
said  note,  when  Thomas  Williams,  Jr.,  one  of  said  firm,  pro- 
posed first  to  call  on  Cook.at  this  defendant's  house,  to  ascertain 
whether  said  note  had  actually  been  transferred  to  this  defend- 
ant by  any  such  arrangement;  and,  in  about  said  March,  1842, 
the  said  Thomas  called  accordingly  on  said  Cook,  and  having 
satisfied  himself  that  Cook  had  freely  and  in  a  legal  and  com- 
petent manner  entered  into  the  said  agreement  and  made  such 
transfer,  the  said  firm  did  agree  to  give  such  further  security  to 
this  defendant ;  and  after  paying  to  this  defendant  $545,  or  there- 
abouts, with  interest  due  thereon  from  the  first  of  June  preceding, 
the  said  firm  did,  on  or  about  March  19th,  1842,  execute  and  de- 
liver to  this  defendant  their  bond  of  that  date,  under  their  re- 
spective hands  and  seals,  conditioned  for  the  payment  of  §8000 
in  one  year  from  the  1st  of  April  then  next  ensuing,  with  inter- 
est semi-annually,  and  the  said  Thomas,  one  of  the  said  firm, 
gave  his  mortgage  therefor,  of  that  date,  to  this  defendant,  on 
certain  leased  premises  in  the  city  of  New  York,  (describing 
them.)  And,  oil  the  receipt  of  the  said  bond  and  mortgage,  this 
defendant  gave  up  the  said  note  of  said  firm.  And  he  denies 
that  the  said  bond  and  mortgage  were  given  for  other  moneys  4han 
were  due,  as  aforesaid,  on  said  note.  He  says  he  has  received 
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on  the  said  bond  and  mortgage,  at  different  times,  $1000  in 
the  whole. 

He  says  he  has  no  knowledge  or  information  of  any  note  or 
bond  given  by  Andrew  B.  Cobb  to  Cook  or  for  his  use,  except 
from  the  bill,  and  denies  any  negotiation  for  changing  securities 
with  said  Cobb  as  alleged  in  the  bill. 

He  admits  he  called  on  H.  Kirkpatrick,  administrator,  &c.,  of 
W.  Kirkpatrick,  deceased,  and  represented  himself  to  be  the 
owner  of  the  two  notes  given  by  said  deceased  to  Cook  ;  but  he 
denies  that  there  was  any  pretended  assignment  of  said  notes 
from  Cook  to  him. 

He  says  that,  when  Cook  came  to  live  with  him,  he  was  the 
owner  of  a  house  occupied  by  him,  and  engaged  in  a  very  profita- 
ble business,  and  that  his  said  property  was  justly  valued  at 
$6000.  That,  after  the  said  agreement  was  entered  into  be- 
tween him  and  Cook,  he  found  it  inconvenient,  by  reason  of  the 
personal  care  and  attention  to  be  devoted  to  Cook,  according  to 
said  agreement,  to  reside  at  the  house  he  occupied  when  Cook 
came  to  him,  and  he  sold  his  said  house  at  a  less  price  than  he 
would  have  done  at  any  other  time  and  under  any  other  circum- 
stances, and  removed  to  another  house,  not  far  distant,  in  the 
same  neighborhood,  when  it  became  necessary  to  build  an  ad- 
ditional room,  expressly  for  the  better  accommodation  and  com- 
fort of  Cook  and  the  better  attendance  on  him  by  this  defendant, 
which  always,  during  Cook's  continuance  with  him,  he  devoted 
to  him  personally,  in  every  service  he  required  for  his  conven- 
ience and  comfort.  That  Cook,  after  living  with  him  for  nearly 
two  years,  and  expressing  himself  satisfied  and  pleased  with  the 
treatment  he  had  received,  stated  that  he  confided  in  the  ar- 
rangement before  mentioned  as  to  him,  Cook,  for  his  life;  that 
he  had  no  relations  who  exhibited  any  care  for  or  had  any  feeling 
for  him,  but  had  neglected  him  when  he  most  required  their 
attention  ;  that  he  had  become  attached  to  this  defendant  and  his 
family  j  proposed  to  this  defendant  to  take  an  assignment  of  the 
said  notes,  on  or  about  August  19th,  1842;  auc^  thereupon  caused 
an  assignment  to  be  made,  bearing  that  date,  assigning  to  this 
defendant  the  said  two  notes  drawn  by  W.  Kirkpatrick,  with 
all  necessary  power  to  recover  the  same ;  which  assignment  was 
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duly  attested  by  John  E.  Vanderbylandt,  and  was,  on  the  10th 
of  March,  1843,  proved  by  him  before  Cornelius  Van  Wagenen, 
a  judge  of  the  Common  Pleas  of  Bergen,  and  was,  on  the  llth 
of  said  March,  recorded  in  the  clerk's  office  of  Bergen. 

He  says  that  an  arrangement  was  made  between  said  H.  Kirk- 
patrick  and  him ;  that  he  received,  in  his  own  name  and  for  his 
own  use,  $300,  or  thereabouts,  and  for  the  balance  of  said  notes 
the  said  H.  Kirkpatrick,  on  the  22d  of  May,  1843,  assigned  to 
this  defendant,  by  an  assignment  of  that  date,  a  bond,  dated 
April  24th,  1843,  made  by  Samuel  S.  Doty  to  said  H.  Kirkpat- 
rick, administrator  as  aforesaid,  conditioned  for  the  payment  of 
$2000,  with  interest,  in  two  years,  and  a  mortgage,  of  the  same 
date,  executed  by  said  Doty  and  his  wife,  to  secure  the  said 
bond,  on  a  certain  tract  of  land,  (describing  it,)  on  which  said 
bond  endorsements  have  been  made  of  interest  received  by  this 
defendant  to  April  24th,  1845. 

He  denies  that  when  said  arrangement  was  made  with  said 
Hugh  Kirkpatrick,  the  said  Hugh  Kirkpatrick  knew,  or  had 
reason  to  believe  that  Cook  was  unsound  in  mind,  and  incapable 
of  transacting  business ;  but,  on  the  contrary,  that  he,  the  said 
Hugh,  was  satisfied  of  the  competency  of  said  Cook  in  law  to 
understand  the  nature  of  such  a  transaction,  and  to  approve 
thereof. 

He  denies  that  he  ever  entertained  any  determination  fraudu- 
lently to  dispossess  Cook  of  all  or  any  part  of  his  property,  or 
that,  with  any  such  purpose,  he  ever  applied  to  said  Williams  & 
Co.,  or  Samuel  Doty,  to  change  the  securities  given  by  them  re- 
spectively to  Cook,  or  to  have  them,  or  either  of  them,  or  any 
part  thereof,  assigned  to  him,  from  any  other  inducement,  or  .for 
any  other  object  than  as  in  his  answer  is  before  stated.- 

He  admits  that  Sarah  E.  Crawford  called  at  his  house  and 
was  informed  that  Cook  did  not  then  go  out  of  his  room  ;  that 
the  time  when  she  called  was  about  November,  1842;  but  he 
denies  that  he  or  any  of  his  family  informed  her  that  the  family 
did  not  wish  Cook  to  see  any  of  his  friends  or  acquaintances,  or 
that  he  acted  so  bad  that  he  could  not  be  controlled  ;  or  that  she 
was  permitted  to  see  Cook  but  momentarily;  but  says  that 
said  Sarah  had  every  facility  offered  her  for  seeing  Cook,  aoid. 

VOL.  ii.  2  L 
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did  see  him  at  that  time  as  often  and  as  freely  as  she  pleased, 
and  had  such  conversation  with  him  as  she  thought  proper,  with- 
out any  impediment,  interruption  or  hindrance  by  this  defend- 
ant or  any  other  person;  and  that  said  Sarah  stayed  at  this 
defendant's  house  two  days  and  two  nights. 

He  admits  that  said  Sarah  offered  to  take  Cook  to  live  with 
her,  and  that  this  defendant  declined  such  offer,  and  then  in- 
formed her  of  the  agreement  made  between  Cook  and  him. 

He  says  that,  having  stated  to  said  Sarah  that  he  had  bound 
himself,  as  hereinbefore  stated,  to  keep  Cook  during  his  life,  she 
expressed  herself  pleased. 

He  says  he  knows  not  and  cannot  remember  that  the  complain- 
ant Davenport  called  on  him  immediately  after  the  alleged  taking 
out  of  letters  of  administration,  for  the  purpose  of  inquiring  into 
the  estate  of  Cook  and  taking  possession  thereof,  as  stated  in  the 
bill,  other  than  he  is  informed  thereby  ;  but  he  says  that  if 
Davenport  did  call,  this  defendant  was  not  informed  of  the 
name  of  the  person  so  calling  and  of  those  who  accompanied 
him  ;  but  he  says  that  a  person,  who  he  afterwards  understood 
was  named  Benjamin  Crane,  called,  about  the  time  for  that  pur- 
pose mentioned  in  the  bill,  with  two  persons,  and  used  the  ex- 
pression "we  have  come  as  administrators  of  Calvin  Cook;" 
but  said  Crane  made  no  introduction  of  the  persons,  or  either  of 
them,  by  name,  nor  did  he  or  either  of  the  persons  exhibit  any 
documents  whatever.  But  after  Crane  had  left  this  defendant's 
house,  this  defendant  first  learned  the  name  of  said  Crane  from 
this  defendant's  wife,  who  had  seen  him  when  he  had  communi- 
cated to  her  that  he,  Crane,  had  made  a  settlement  with  Cook, 
.about  a  year  previous,  and  paid  Cook  a  sum  amounting  to  $700, 
.and  that  during  the  interview  with  said  Crane  and  the  other 
,persons  in  his  company,  by  the  bill  alleged  to  be  administrators 
.of  Cook,  this  defendant  referred  them  to  said  Crane,  not  know- 
ing that  he  was  present,  and  not  knowing  him  by  name  or  person, 
for  information  respecting  Cook's  property,  as,  from  his  own 
statement  as  aforesaid,  most  competent,  as  this  defendant  pre- 
sumed, from  long  acquaintance  with  Cook,  and  having  trans- 
acted business  with  him,  to  give  such  information. 

He  says  .he  has  no  recollection  as  to  the  several  matters  of 
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conversation  with  said  persons  alleged  in  the  bill,  or  any  ques- 
tions touching  or  relating  to  the  same,  or  statements  made  to  this 
defendant  as  to  the  said  Cook's  being  a  man  of  property,  at  the 
time  last  mentioned  and  referred  to,  and  therefore  cannot  admit 
or  deny  the  truth  of  such  conversation. 

He  denies  that,  shortly  after  the  death  of  Cook,  the  said  Crane 
called  at  his  house  in  his  absence,  as  alleged  in  the  bill,  on  the 
9th  of  June,  1845,  but  says  he  is  informed  and  believes  that  a 
person  answering  the  description  of  said  Crane  called  on  some 
day  previous  to  the  death  of  Cook,  and  desired  to  see  Cook  ; 
that  Cook  was  unwilling  at  any  time  to  see  visitors,  unless  they 
were  invited  by  himself;  that  often,  when  he  did  request  the 
company  of  persons,  after  their  being  with  him  a  short  time,  he 
would  abruptly  place  his  hand  on  them  and  move  them  towards 
the  door,  desiring  them  to  go,  and  exhibiting  at  such  times,  if 
any  opposition  was  made,  a  great  degree  of  nervous  excitement, 
whilst  he  was  perfectly  conscious  of  his  situation,  and  would  be 
composed  after  the  departure  of  such  visitors. 

That  the  conduct  of  Crane  was  so  mysterious,  claiming  no 
affinity  to  Cook,  having  no  ostensible  business  with  him, and  being 
an  utter  stranger,  and  showing  no  official  cause  for  claiming  such 
admittance,  and  in  the  absence  of  her  said  husband,  and  under 
the  peculiar  disposition  and  habits  of  Cook  with  respect  to  the 
introduction  of  visitors,  as  before  stated,  the  wife  of  this  defend- 
ant refused  to  admit  the  said  visitor  ;  and  this  defendant  is  not 
informed,  and  therefore  cannot  say,  whether  said  Crane  had  such 
conversation  as  is  mentioned  in  the  bill  with  the  wife  of  this  de- 
fendant, and  therefore  cannot  admit  or  deny  the  same. 

He  says  it  was  by  the  express  request,  and  in  pursuance  of  an 
arrangement  with  the  complainant  Crawford,  that  this  defend- 
ant went  to  the  city  of  New  York  to  learn,  if  possible,  whether 
there  was  any  real  property  in  that  city  belonging  to  Cook,  and 
the  situation  thereof.  That  Crawford  had  informed  him  that 
Cook  was  the  owner  of  one  or  more  houses  in  Cherry  street,  New 
York,  and  arranged  to  meet  this  defendant  in  New  York,  for  the 
purpose  of  looking  after  said  property.  That,  in  pursuance  of 
such  arrangement,  he  went  to  New  York  to  meet  Crawford,  and 
made  a  very  brief  examination  of  the  records ;  but  Crawford 
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failed  to  meet  him  ;   and  this  defendant  found  no  such  property 
in  the  name  of  Cook. 

He  admits  the  fact  stated  in  the  bill,  but  not  as  having  ex- 
pressly stated  it  at  any  conversation,  that  he  examined  the  rec- 
ords in  the  city  of  New  York,  some  time  in  the  spring  of  1844, 
for  real  property  that  might  be  standing  in  Cook's  name,  for  the 
period  stated  in  the  bill,  but  found  none  standing  in  the  name  of 
Cook  or  for  his  use.  But  he  is  informed  and  believes  that  Cook 
was  possessed  of  and  entitled  to  in  his  own  right,  certain  real 
estate  in  Morris  county,  New  Jersey,  before  he  came  to  this  de- 
fendant's house  to  reside.  That,  by  a  search  in  the  clerk's  office 
of  that  county  which  he  has  caused  to  be  made,  it  appears  that 
Cook  has  conveyed,  for  the  nominal  sum  of  $1,  to  the  said  Dav- 
enport, by  deed  dated  March  7th,  1831,  a  tract  of  land  in  the 
township  of  Hanover,  in  said  county,  containing  10  58-100  acres ; 
and  he  also  discovered  on  said  records  another  deed  from  said 
Cook  to  said  Davenport,  for  the  nominal  sum  of  $1,  dated  March 
— ,  in  the  same  year,  for  certain  other  premises  containing  26  1-2 
acres;  and  also  another  deed  for  lands  in  said  county,  to  the 
said  Sarah  Robertson,  before  her  marriage  with  the  complain- 
ant Crawford,  for  the  nominal  consideration  of  $1,  for  three 
tracts  of  land — one  of  33  54-100  acres ;  one  of  1 1  70-100  acres ; 
and  one  of  7  7-100  acres,  recorded  May  14th,  1831. 

That  it  further  appears  by  the  said  records,  that  the  real  estate 
so  conveyed  by  Cook  to  Davenport,  has  been  conveyed  away  by 
him  for  a  sum  or  sums  amounting  to  more  than  $2000,  and  that 
two  of  the  lots  so  conveyed  by  Cook  to  the  said  Sarah,  contain- 
ing 16  acres,  or  thereabouts,  have  been  since  conveyed  away  by 
her  for  §500,  or  thereabouts. 

He  denies  that  he  has  at  any  time  become  possessed  of  any 
money,  or  securities  of  any  description,  of  said  Cook,  other  than 
those  before  mentioned.  He  believes  it  to  be  true  that  the  com- 
plainants have  obtained  administration  of  his  estate,  and  filed  a 
bill  in  chancery  in  New  York,  and  obtained  an  injunction,  as 
stated  in  the  bill. 

He  denies  that  the  complainants,  as  administrators  of  Cook, 
have  ever  applied  to  him.  for  any  statement  or  account  of  Cook's 
effects,  unless  the  application  as  hereinbefore  stated  to  have 
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been  made  by  said  Crane  was  for  that  purpose,  when,  as  this  de- 
fendant says,  there  was  no  such  request  made,  or  requirement  in 
words,  for  any  such  statement. 

He  denies  that  he  ever  entertained  any  fraudulent  design  to 
dispossess  Cook  of  any  of  his  property,  or  that  he  ever  sought 
to  acquire  the  property,  to  possess  it,  or  any  part  thereof,  to  his 
own  use,  or  in  any  other  manner,  or  for  any  other  purpose  or 
consideration  than  as  has  been  hereinbefore  stated  to  have  been 
done  at  the  suggestion  of  said  Cook  himself,  at  times  and  under 
circumstances  that  would  have  justified  his,  Cook's,  attention  to 
his  own  business  and  concerns  as  legally  and  equitably  as  at  any 
other  period  of  his  life. 

Much  testimony  was  taken  on  both  sides. 

Asa  Whitehead  and  Samuel  Sherwood,  for  the  complainants. 

A  man  may  have  a  capacity  to  make  a  will,  and  yet  insuffi- 
cient for  the  management  of  other  business.  26  Wend.  306  ;  4 
Cowen  207  ;  3  Wash.  C.  C.  Eep.  386. 

Facts  and  circumstances  are  to  be  considered,  rather  than  the 
opinions  of  witnesses.  1  Green's  Ch.  13;  8  Mass.  Rep.  371  ; 
11  Ves.  11  j  5  Johns.  Ch.  158. 

Inadequacy  of  consideration,  though  not  conclusive,  is  still  to 
be  regarded.  4  Cowen  208  ;  1  Bro.  Ch.  1,  150,  563. 

In  equity,  fraud  will  be  presumed  from  the  position  and  cir- 
cumstances of  the  parties.  4  Cowen  221 ;  4  Dessau.  684 ;  2 
Ves.  155. 

Equity  will  set  aside  a  deed  by  reason  of  influence  of  the 
party  obtaining  it,  and  confidence  in  the  party  granting  it.  Shel- 
ford  on  Lunacy  317;  1  Ves.,  Sr.,  379;  2  Atk.  279;  2  Ves. 
259. 

A.  Gifford  and  B.  Williamson,  for  the  defendant.  They  cited 
She/ford  on  Lunacy  36,  37,  39,  50 ;  Cooper's  Med.  Juris.  328 ; 
3  P.  Wms.  128 ;  2  South.  Rep.  669 ;  5  Johns.  Ch.  144;  3  Bro. 
Ch.  442;  2  Phil.  Ev.  293;  1  Dow's  Parl.  Cases  177;  2  Atk. 
340 ;  19  Ves.  506. 
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THE  CHANCELLOR.  The  testimony  is  so  voluminous  that  I 
shall  not  attempt  to  give  a  statement  of  it  in  detail. 

The  pleadings  and  evidence  show,  satisfactorily,  that  Cook's 
mind  was  greatly  impaired  ;  that  Cole's  position  in  reference  to 
him  was  such  as  to  subject  him  to  an  undue  influence  and  con- 
trol over  him  by  Cole;  and  that  the  consideration  to  be  given 
by  Cole  for  the  property  transferred  to  him  by  the  agreement, 
was  greatly  inadequate.  These  three  considerations  united  are 
sufficient  to  set  aside  the  agreement. 

Decree  for  complainants. 


MARY  FOKD  T.  CHARLES  FORD. 
Insufficient  proof  of  desertion,  on  petition  for  divorce. 


The  petition  filed  February  4th,  1846,  states  that  the  peti- 
tioner and  the  defendant  were  married  February  27th,  1813,  at 
Nimsfield,  Gloucestershire,  Great  Britain  ;  that  after  their  mar- 
riage they  came  to  America,  and  settled  at  Belleville,  in  the 
county  of  Essex,  in  this  state  ;  and  that  from  that  place  they 
removed  to  the  city  of  New  York,  in  the  year  1837  ;  that  the 
defendant,  her  husband,  lived  with  and  supported  the  petitioner 
for  about  sixteen  years  after  the  marriage,  until  August,  1838, 
when  he  deserted  her,  and  left  New  York,  and  returned  to  Belle- 
ville, where  he  has  resided  for  the  last  seven  years.  The  peti- 
tioner charges  a 'willful,  continued  and  obstinate  desertion  for 
more  than  five  years  ;  and  that,  during  all  that  time,  he  has 
wholly  failed  to  make  any  provision  for  her  support,  and  prays 
a  divorce  on  that  ground. 

The  defendant  put  in  an  answer. 

lie  admits  the  marriage;  states  that  he  arrived  in  this  country 
in  1827  ;  settled  at  Belleville  in  1828,  and  sent  for  his  wifo 
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and  children,  who  were  then  in  Great  Britain,  and  that  they 
joined  him  at  Belleville  in  that  year.  That  in  1837  the  peti- 
tioner, with  James  Croft,  who  married  Susannah,  their  eldest 
daughter,  moved  to  the  city  of  New  "York;  that  Croft  con- 
tracted to  purchase,  for  $1200,  half  in  cash  and  the  balance  at 
eight  months'  credit,  the  furniture,  liquors  and  fixtures  of  a  publio 
house  in  Pearl  street,  New  York,  known  as  the  "  Brown  Jng," 
and  went  into  possession  of  said  house  ;  and  that  the  defendant, 
in  about  three  weeks  thereafter,  removed  from  Belleville  to  New 
York,  and  took  up  his  residence  with  the  petitioner  at  the  said 
house. 

He  denies  that  he  deserted  his  wife,  as  stated  in  the  petition, 
and  states  that,  some  months  after  he  moved  to  New  York,  PS 
aforesaid,  he  left  that  city  for  Rahway,  New  Jersey,  his  object 
being  to  work  at  his  trade,  with  a  son  of  his  by  a  former  mar- 
riage, who  lived  there  and  carried  on  the  business  of  a  black- 
smith ;  that  he  left  New  York  because  the  petitioner  insisted 
on  his  quitting  the  said  house  in  Pearl  street,  a»d  that  she  gave 
him  money  in  order  to  induce  him  to  go,  for  that  though  the 
said  house  was  nominally  in  his  occupancy,  and  the  business 
thereof  was  ostensibly  carried  on  in  his  name,  yet  that  the  avails 
of  the  business  were  appropriated  by  the  petitioner,  or  the  said 
Croft,  or  both  of  them  ;  that  he  remained  in  Rahway  until 
March,  1838,  during  which  time  he  was  in  the  habit  of  visiting 
his  family  in  New  York,  from  time  to  time,  and  remaining  a 
day  or  two;  that  during  these  visits  he  was  made  to  sleep  in  the 
bar-room,  and  debarred  from  the  enjoyment  of  his  rights  as  a 
husband  ;  that  in  March,  1838,  he  returned  to  Belleville,  where 
he  remained  until  July,  1838,  and  that  from  that  time  until 
June,  1839,  he  resided  at  New  Brunswick  and  Millstone,  in  New 
Jersey;  that  in  June,  1839,  he  returned  to  his  family  in  New 
York,  where  he  remained  until  February,  1840,  and  during  this 
time  was  treated  with  much  indignity  by  his  wife,  and  was  not 
admitted  to  his  marital  rights;  that  from  February,  1840,  he 
has  resided  in  Belleville,  in  this  state. 

lie  denies  that  he  has  ever  deserted  his  wife ;  says  that  his 
home  is  at  Belleville,  and  is  ever  open  to  receive  his  wife  and 
children  ;  that  his  wife  and  children  have,  several  times,  within 
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the  last  five  years  visited  him  there ;  that  he  has  been  in  the 
habit  of  visiting  his  wife  and  family  in  New  York,  repeatedly, 
every  year  since  their  residence  there,  until  the  29th  September 
last,  (1845,)  when  the  petitioner  told  him  that  if  he  wpuld  take 
care  of  himself,  she  would  take  care  of  herself;  that  he  then 
offered  his  protection  to  her  and  the  children,  if  she  would  return 
to  Belleville  ;  that  she  refused  to  comply,  refused  to  shake  hands 
with  him,  and  told  him  never  to  come  ba«k  again. 

He  states  that  of  the  $1200,  the  cost  of  the  furniture,  liquors, 
<fec.,  of  the  said  public  house  in  Pearl  street,  he  paid  $1000,  and 
states  how  he  did  it,  and  what  property  he  conveyed  and  mort- 
gaged to  do  it,  and  to  whom  ;  that  his  household  and  kitchen 
furniture  was  removed  from  Belleville  to  the  said  house  in  New 
York,  the  value  of  which,  added  to  other  articles  either  pur- 
chased or  paid  for  by  him,  would  amount  to  $500,  making,  alto- 
gether, $1500,  which  he  has  advanced  for  the  support  of  the 
petitioner  and  family,  and  that  not  an  article  or  dollar  of  it  has 
ever  been  returned  to  him  ;  that  it  was  by  the  avails  of  his 
capital,  thus  advanced,  that  the  petitioner  has  been  enabled  to 
establish  herself  in  New  York  in  a  lucrative  business  ;  that  she 
now  conducts  a  public  house,  as  landlady  thereof,  situate  in 
Canal  street,  in  New  York,  known  by  the  name  of  "  Madison 
Hall,"  the  rent  of  which  is  $400,  as  he  hns  been  informed  and 
believes  ;  and  that  she  now  conducts  herself  as  a  feme  sole,  her 
name  appearing  in  the  directories  of  said  city  as  "  Mary  Ford, 
widow,  48  Canal  street ; "  he  states  that  the  petitioner  has  made 
large  sums  of  money  by  trading  on  his  capital  aforesaid,  which 
legally  belongs  to  him,  and  gives  an  instance  of  the  purchase  of 
a  lot  of  land  in  Belleville  by  her,  two  or  three  years  ago,  the 
deed  for  which  was,  by  her  directions,  made  out  to  one  Daniel 
Samson  of  the  city  of  New  York  ;  he  says  that  he  is  anxious 
that  his  wife  and  family  should  return  to  his  domicile  in  Belle- 
ville ;  that  he  has  always  been,  and  is  now  ready  to  receive  them, 
and  afford  them  his  protection  and  support. 

Sarah  S.  Smith,  a  married  daughter  of  the  parties,  testifies 
that  in  1837  her  brother-in-law,  Croft,  and  her  parents  bought 
the  said  public  house  in  Pearl  street,  New  York  ;  that  her  fathei 
was  then  carrying  on  the  blacksmith's  business  in  Belleville, 
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New  Jersey  ;  that  it  was  thought  best  that  her  father  should 
remain  in  Belleville  and  carry  on  his  business;  that  she  was 
left  to  keep  house  for  her  father;  that  her  father,  herself,  and 
furniture  were  afterwards  removed  to  New  York,  to  said  house 
in  Pearl  street;  it  was  called  the  Brown  Jug;  there  her  father, 
mother,  brother-in-law,  Croft,  and  all  the  family 'lived  ;  mother 
assisted  in  the  work  for  the  boarders;  her  father  and  Croft  at- 
tended in  the  business ;  the  business  was  not  as  good  as  they 
expected,  and  her  mother  said  that  some  of  the  family  had  bet- 
ter go  to  work,  and,  accordingly,  Croft  went  to  the  country  and 
got  work  and  sent  for  his  wife;  her  father  then  attended  to  the 
business  himself;  he  was  unsteady ;  mother  said  father  had 
better  go  to  work  in  New  York  and  get  some  money ;  he  did 
not  get  work  in  New  York;  he  went  to  the  country;  he  re- 
turned in  about  a  month  ;  mother  asked  father  for  money,  after 
his  return  from  the  country;  he  said  he  had  none,  she  had  all 
the  money ;  she  said  she  had  not  any  to  pay  the  bills  with,  and 
they  were  handing  in  every  day;  her  father  was  cross  about  it; 
said  the  business  ought  to  be  better,  and  abused  her  mother  about 
it;  he  stayed  some  days,  and  then  went  to  the  country  again  ;  he 
asked  mother  for  money  to  pay  his  fare,  and  she  gave  it  to  him ; 
this  was  in  1838,  she  thinks,  while  they  lived  at  the  Brown 
Jug;  in  April,  1839,  their  furniture,  fixtures,  and  everything 
were  sold  for  rent ;  they  had  nothing  left  but  what  the  law  al- 
lowed them  ;  a  gentleman  by  the  name  of  Samson,  a  liquor 
merchant,  told  mother  if  she  would  get  a  store  he  would  stock  it 
with  liquors,  on  trust;  but  mother  was  quite  discouraged  and 
said  no,  everything  was  gone ;  witness  and  mother  took  a  small 
store  in  Duane  street,  and  one  room  ;  father  came  into  the  store 
in  Duane  street,  on  the  4th  of  July,  1839 ;  he  passed  in  and 
out  of  the  store,  aud  scarcely  spoke  to  witness  or  her  mother ; 
as  he  was  passing  out,  mother  asked  him  to  stay ;  he  spoke 
abuseful  to  her,  and  passed  on  ;  we  did  not  see  him  again  until 
two  days  after,  when  he  came  home  and  remained  a  few  days, 
and  then  went  into  the  country  ;  he  gave  no  money  to  any  of 
the  family,  that  witness  knows  of;  he  was  obliged  to  sleep  iu 
the  bar-room,  for  we  had  only  one  room  besides. 

They  moved  from  Duane  street,  in  May,  18 10,  to  West  Broad- 
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way;  by  their  industry  and  exertions  they  got  sufficient  money 
to  take  a  larger  place  ;  the  one  in  Duane  street  was  too  small ; 
they  received  no  assistance  from  father;  he  never  lived  at  home 
with  them  after  the  close  of  1838  ;  he  has  called,  occasionally, 
ever  since,  to  see  his  family,  but  never  made  it  his  home,  or  as- 
sisted them  in' any  way. 

On  cross-examination,  she  says — Mother  now  attends  busi- 
ness at  415  Broadway ;  she  has  done  business  there  since  the 
1st  of  May  last,  (1846;)  before  that  time  she  resided  and  did 
business  at  48  Canal  street ;  it  was  a  tavern  or  saloon  ;  kept  a 
bar  and  took  boarders;  it  was  called  "Madison  Hall,"  which 
appeared  in  the  directory  as  Mary  Ford,  widow,  48  Canal  street ; 
they  lived  four  years  at  48  Canal  street;  mother  leased  it;  the 
rent  was  $400  a  year;  the  lower  part  of  the  house,  mother 
rented  out;  she  does  not  know  who  leases  the  property  415 
Broadway,  her  sister  or  mother,  or  who  pays  the  rent ;  the  busi- 
ness at,  415  Broadway  is  profitable;  she  does  not  know  that  her 
father  has  any  of  the  avails  of  it ;  she  has  not  seen  her  father 
in  the  last  six  months;  witness  was  away  from  her  mother  from 
May,  1841,  when  she  was  married,  until  April,  1843;  it  \vas 
an  agreement  between  father  and  mother  that  father  should  go 
into  the  country  for  work  ;  when  Mr.  Samson  made  advances  of 
liquor  he  took  no  security  ;  we  had  none  to  give ;  she  don't  know 
that  his  bill  for  liquors  has  ever  been  paid  ;  father  has  a  son,  a 
half-brother  of  witness,  at  Rah  way,  New  Jersey ;  he  is  a  black- 
smith; father  and  Mr.  Croft  paid  for  the  fixtures,  &c.,  at  the 
Brown  Jug. 

A  son  was  sworn  on  the  part  of  the  petitioner,  but  testified 
nothing  material. 

Mary  Ann  Ford,  a  daughter  of  the  parties,  aged  12  years, 
was  sworn  for  the  petitioner. — She  says  her  father  lives  in  Belle- 
ville; that  he  has  never  been  at  home  more  than  one  or  two  days 
at  a  time,  since  she  can  recollect;  he  then  behaved  very  cross 
to  mother;  always  scolded  her;  mother  was  afraid  of  him; 
when  he  came  there  she  would  lock  herself  up  in  a  room;  she 
locked  herself  up  that  he  might  not  hurt  her;  when  he  came, 
he  was  sometimes  sober,  but  generally  intoxicated ;  when  wit- 
ness saw  her  father  coming,  she  would  run  and  tell  her  mother, 
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that  she  might  run  and  lock  herself  up.  Witness  and  her  little 
sister  used  to  run  and  hide  under  the  bed,  that  father  might  not 
see  them,  for  if  he  saw  them  he  would  make  them  tell  where 
mother  was ;  father  never  bought  her  any  clothes  but  once  or 
twice ;  on  the  4th  of  July  gave  her  a  sixpence  or  ten  pence. 

On  cross-examination,  she  says  she  used  to  run  and  tell  her 
mother  when  her  father  was  coming,  without  being  told  by  her 
mother  to  do  so  ;  she  knows  her  father  lives  in  Belleville,  be- 
cause she  has  been  there ;  she  was  there  about  two  or  three 
years  ago  with  a  younger  sister ;  they  stayed  at  a  neighbor's  ; 
sometimes  was  at  father's  during  the  day  ;  mother  put  them  in 
the  stage,  and  paid  their  fare  to  Belleville  ;  they  stayed  about  a 
week  ;  slept  at  a  neighbor's  ;  ate  in  father's  house  once  or  twice; 
father  put  them  in  the  stage  to  go  to  New  York  ;  mother  paid 
the  fare  when  we  got  to  New  York  ;  mother  was  never  cross  to 
father  when  he  came  to  New  York  ;  she  knows  her  father  was 
cross  to  her  mother,  because  she  (witness)  was  there;  mother 
was  not  always  locked  up  in  the  room  ;  she  knows  her  father 
wanted  to  hurt  her  mother,  because  he  looked  so  cross  at  her ; 
she  never  heard  her  father  say  he  came  there  to  hurt  her  mother; 
no  person  told  her  what  she  was  to  swear  to  ;  she  was  told  some 
questions  that  would  be  asked  her ;  not  many  ;  the  paper  she 
had  in  her  hand  just  now  was  a  paper  which  had  on  it  what  she 
was  to  prove. 

In  chief,  she  says  the  paper  was  intended  to  assist  her  memory 
in  case  she  should  be  frightened  ;  her  mother  told  her  to  tell  the 
truth  when  she  came  over  here. 

Susannah  Croft,  a  married  daughter,  was  sworn  for  petitioner, 
but  she  testified  nothing  which  falls  within  the  range  of  inquiry 
in  the  case. 

P.  D.  Vroom,  for  petitioner,  cited  1  Haggard's  Ecd.  Rep.  733  ; 
2  Adams  27. 

W.  K.  McDonald,  contra. 

THE  CHANCELLOR.    The  proof  falls  far  short  of  making  out 
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a  case  of  desertion  by  the  husband.     The  prayer  of  the  petition 
is  denied. 

Whether  a  desertion  by  leaving  a  wife  and  family  in  another 
state,  and  coming  to  reside  in  this  state,  the  marriage  not  having 
taken  place  in  this  state,  is  within  our  legislative  provisions  on 
the  subject  of  divorce,  need  not  now  be  considered. 


.JOHN  SHAEFFEK  AND  WIFE  AND  OTHERS  v.  ROBERT 
CHAMBERS. 

1.  A  mortgagee,  by  taking  possession,  assumes  the  duty  of  treating  the  pro- 
perty as  a  provident  owner  would  treat  it. 

2.  He  is  bound  to  keep  it  in  good  ordinary  repair;  and,  if  it  be  a  farm,  he 
is  bound  to  good  ordinary  husbandry. 

3.  A  mortgagee  of  a  farm,  having  taken  possession  thereof,  must  show  rea- 
sonable diligence  to  procure  a  tenant,  or  he  will  not  be  relieved  from  the 
charge  of  rent,  on  the  ground  that  the  farm  was  not  cultivated.    And  if  he 
cannot  find  a  tenant  for  the  buildings  and  the  iarm,  he  should  cause  the  farm 
to  be  tilled. 

4.  Annual  rents  allowed  against  a  mortgagee  in  possession  when  the  annual 
rents  and  profits,  and  wood  and  timber  cut  from  the  premises,  exceeded  the 
interest  and  expenses. 

On  the  17th  of  October,  1842,  a  bill  was  filed  by  the  surviv- 
ing children  and  heirs-at-law  of  Joseph  Lord,  deceased,  and  the 
husbands  of  the  daughters  of  said  deceased,  and  his  widow, 
stating  that  said  decedent,  in  his  lifetime,  and  at  the  time  of  his 
death,  was  seized  of  a  tract  of  land  in  the  township  of  Notting- 
ham, formerly  in  Burlington  county,  now  in  Mercer,  (describing 
it,)  containing  85  20-100  acres;  and  being  so  seized,  gave  a  bond 
to  one  Lewis  Evans,  dated  November  13th,  1820,  conditioned  for 
the  payment  of  $500  in  two  years,  with  interest,  payable  yearly  ; 
and  that,  to  secure  the  payment  thereof,  the  said  decedent,  with 
the  said  Martha,  then  his  wife,  gave  a  mortgage,  of  the  same 
date,  to  the  said  Evans,  on  the  said  tract  of  land. 
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That  Evans  assigned  the  bond  and  mortgage  to  the  defendant 
on  the  25th  of  May,  1821. 

That  on  the  22d  of  June,  1820,  the  said  decedent  mortgaged 
the  said  land  to  Joseph  Douglass,  to  secure  the  payment  of  a 
bond  for  $625.61,  with  interest,  given  by  him  to  said  Douglass; 
that  on  the  27th  of  November,  1826,  Douglass  assigned  the  last- 
mentioned  bond  and  mortgage  to  the  defendant. 

That  on  the  23d  of  May,  1822,  the  said  decedent  gave  a  bond 
to  the  defendant  Chambers,  conditioned  for  the  payment  of  $200, 
in  one  year,  and  to  secure  the  same  the  said  decedent,  on  the 
same  day,  executed  to  Chambers  a  mortgage  of  the  same  tract 
of  land. 

That  the  said  Joseph  Lord  died  intestate  in  1825,  and  that 
no  administration  has  ever  been  taken  of  his  estate ;  that  at  the 
death  of  the  said  Joseph  Lord,  all  his  children  were  infants  ex- 
cept one,  named  Samuel,  who  has  since  died  intestate,  without 
issue ;  that  the  complainants  Rachel,  Sarah  and  Emeline,  re- 
spectively, married  while  they  were  infants,  and  have  remained 
covert  ever  since,  and  that  the  complainants  Richard,  George 
and  Charles  Lord  have,  respectively,  attained  21  within  the  last 
ten  years ;  that  after  the  death  of  the  said  Joseph  Lord,  and 
while  his  children  who  are  complainants  were  severally  under 
21,  the  defendant,  as  mortgagee,  entered  into  the  possession  of 
the  said  mortgaged  premises,  and  the  receipt  of  the  rents,  issues 
and  profits  thereof,  and  still  continues  in  such  possession  and  re- 
ceipt, and  while  thus  in  possession  has  cut  down  the  trees  and 
timber,  of  which  there  was  a  large  quantity  standing  thereon, 
and  has  cut  down  2000  cords  or  other  large  quantity  of  wood 
from  said  premises,  and  made  market  thereof,  and  applied  the 
same  to  his  own  use. 

That  on  the  death  of  the  said  Joseph  Lord,  the  complainant 
Martha,  his  widow,  became  entitled  to  dower  in  said  mortgaged 
premises,  subject  to  keep  down  one-third  of  the  interest  of  the 
mortgage  so  executed  by  said  Joseph  Lord  and  her  to  said 
Evans,  which  she  professes  herself  ready  to  pay. 

That  on  the  16th  of  January,  1827,  the  said  Chambers  ex- 
hibited his  bill  for  the  foreclosure  of  the  equity  of  redemption, 
or  the  sale  of  the  mortgaged  premises,  to  satisfy  the  said  several 


550  CASES  IN  CHANCERY. 

Shaefler  v.  Chambers. 

mortgages,  to  which  the  said  Martha  filed  her  answer,  insisting 
on  her  claim  to  dower  in  said  mortgaged  premises  ;  and  such 
proceedings  were  thereupon  had  that  on  the  23d  of  July,  1831, 
the  said  bill  was  dismissed  for  want  of  prosecution,  with  costs. 

The  bill  charges  that  payments  were  made  by  Joseph  Lord, 
in  his  lifetime,  on  account  of  the  mortgages,  and  that  what  re- 
mained due  at  his  death  has  been  paid  by  the  wood  and  timber 
cut  by  Chambers  from  the  premises,  and  the  rents  and  profits 
received  by  him,  or  which  he  might  have  received,  while  in  pos- 
session, without  his  willful  default. 

The  bill  prays  that  an  account  may  be  taken  of  what  is  due 
on  the  mortgages,  and  of  the  amount  and  value  and  avails  of  the 
wood  and  timber  cut  by  the  defendant  during  his  possession,  and 
of  the  rents  and  profits  received  by  him,  or  which,  without  his 
•willful  neglect  or  default,  he  might  have  received  since  he  took 
possession  ;  and  that,  in  taking  such  account,  rests  may  be  made 
from  time  to  time,  when  and  as  the  value  and  proceeds  of  the 
wood  and  timber  and  rents  shall  appear  to  have  exceeded  the 
interest  in  arrear ;  and  that  if  any  balance  shall  be  found  due 
to  the  defendant,  then,  that  upon  payment  of  such  balance,  the 
defendant  may  be  decreed  to  deliver  up  possession  ;  and  that  if 
the  defendant  has  received  more  than  is  due  him,  he  may  be 
decreed  to  pay  the  surplus  to  the  complainants ;  and  that  one- 
third  part  of  such  overplus  may  be  decreed  to  the  said  Martha, 
or  whatever  may  be  found  due  to  her  on  taking  an  account  of 
the  sum  due  on  the  said  mortgage  to  Evans;  and  that  one-third 
part  of  said  premises  may  be  assigned  to  her  for  her  dower. 

In  July,  1843,  the  defendant  put  in  his  answer.  He  admits 
that,  on  or  about  the  1st  of  April,  1826,  there  being  a  large 
arrear  of  interest  unpaid,  he,  by  the  consent  and  request  of  the 
said  Martha  Lord,  and  of  her  friend  and  adviser,  Benjamin  Lord, 
entered  into  possession  and  received  some  of  the  rents;  buc  he 
denies  that  he  has  received  sufficient  rent  to  pay  the  interest  on 
the  several  mortgages  and  to  pay  the  taxes  and  necessary  re- 
pairs ;  and  he  denies  that  he  has  cut  2000  cords  of  wood,  though 
he  admits  that  he  has  cut  trees  on  the  premises  for  rails  and 
posts  and  necessary  repairs. 

He  denies  that  the  mortgages  have  been  paid,  and  insists  there 
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is  a  large  arrear  of  principal  and  interest  due  thereon. 

He  says  he  was  very  unwilling  and  reluctant  to  take  posses- 
sion, and  that  he  offered  to  said  Martha  to  deduct  $300,  if  she 
woul'd  pay  the  balance  of  the  bonds  and  mortgages  ;  and  that  he 
preferred  settling  in  this  way  to  taking  possession.  But  that  she 
said  she  was  unable  to  pay,  and  preferred  he  should  take  the 
premises  for  his  pay. 

He  says  that  when  he  took  possession  of  the  premises  they 
were  not  worth  the  amount  due  on  the  mortgages  by  $500,  and 
that  since  he  took  possession  several  of  the  tenants  have  failed 
and  wholly  neglected  to  pay  their  rents,  notwithstanding  he  used 
all  diligence  to  recover  the  same. 

He  says  that  one  of  the  tenants  to  whom  he  had  rented  the 
premises,  viz.,  Ephraim  B.  Mclntyre,  when  he  was  ready  and 
able  to  pay  the  rent  to  him,  was  forbidden  by  Mrs.  Shaeffer,  one 
of  the  complainants,  to  pay  the  same,  she  claiming  to  be  enti- 
tled thereto,  or  to  some  part  thereof;  and  that  in  consequence 
of  such  notice,  the  said  tenant  refused  to  pay  the  rent  to  this 
defendant,  and  that  said  tenant  has  since  failed  and  become 
wholly  unable  to  pay  the  same. 

He  says  he  has  been  unable,  this  year,  to  rent  the  premises. 

He  denies  that  the  complainants,  or  either  of  them,  ever  ap- 
plied to  him  to  account  for  the  rents  and  profits,  or  for  the  wood 
and  timber  cut  by  him,  and  insists  that  the  said  Martha  Lord 
having  voluntarily  relinquished  her  right  to  redeem,  and  induced 
him  to  take  possession,  she  should  not  now  be  permitted  to  re- 
deem. 

Evidence  was  taken  in  the  cause. 

On  the  1st  of  October,  1845,  a  decretal  order  was  made, 
referring  it  to  a  master  to  take  an  account  of  what  is  due  Cham- 
bers for  principal  and  interest  on  the  several  mortgages,  and  an 
account  of  the  wood  and  timber  cut  by  Chambers  from  the  mort- 
gaged premises,  and  the  time  when,  and  the  value  thereof;  and 
an  account  of  the  rents  and  profits  which  have  come  to  the  hands 
of  Chambers,  or  which  he  without  his  willful  default  might  have 
received;  and  an  account  of  all  moneys  expended  by  Chambers 
in  necessary  repairs  and  for  taxes,  and  that  what  shall  be  found 
to  have  been  so  expended  be  deducted  from  what  shall  be  coming 
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on  the  account  of  the  wood  and  timber,  and  rents  and  profits. 
And  if  the  master  shall  find  that  the  rents  and  the  value  of  the 
wood  and  timber  cut,  exceed  the  amount  so  paid  for  repairs  and 
taxes,  and  the  interest  on  the  mortgages,  the  master  is  to  make 
annual  rests;  and  that  what  shall  be  coming  on  account  of  wood 
and  timber  and  rents  and  profits  be  applied,  first,  in  payment  of 
the  interest  on  the  mortgages,  and  then  in  sinking  the  principal; 
and  that  what  shall  be  coming  on  account  of  wood  and  timber 
cut  and  rents  and  profits  be  deducted  out  of  what  shall  be  found 
due  Chambers  for  principal  and  interest,  reserving  the  question 
of  the  propriety  of  annual  rests. 

The  master's  report  came  in  on  the  16th  of  May,  1846. 

The  master  reports  that  there  was  due  on  the  Douglass  bond 
and  mortgage,  on  the  1st  of  April,  1826,  for  principal  and  in- 
terest   $823  49 

On  the  mortgage  to  Evans,  on  the  1st  April,  1826, 
for  principal  and  interest 689  55 

On  the  Chambers  mortgage,  on  the   1st  of  April, 
1826,  for  principal  and  interest , 253  96 


$1767  00 
That  the  amount  of  principal  due  on  that 

day,  on  the  said  three  mortgages,  was $1325  61 

and  the  amount  of  interest...  441  39 


$1767  00 

That  the  defendant  went  into  possession  of  the  premises  on 
the  said  1st  of  April,  1826. 

That  there  was  upon  the  premises  about  25  acres  of  wood, 
averaging  12  cords  to  the  acre. 

That  264  cords  were  cut  and  sold  by  the  defendant,  worth 
$2.50  a  cord,  exclusive  of  the  expense  of  cutting  and  carting  to 
market. 

That  60  cords  thereof  were  cut  and  sold  by  the  defendant  in 
the  winter  and  spring  of  1832  and  3,  of  the  value  of  $150.00 
and  that  he  has  charged  the  defendant  this  amount  on 
the  1st  of  April,  1833. 

That  100  cords  were  cut  and  sold  by  the  defendant 
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in  the  winter  and  spring  of  1833  and  4,  of  the  value  of  $250  00 
and  that  he  has  charged  the  defendant  with  that  amount 
on  the  1st  of  April,  1834. 

That  100  cords  were  cut  and  sold   by  the  defendant 
in  the  winter  and  spring  of  1834  and  5,  of  the  value  of    250  00 
and  that  he  has  charged  the  defendant  with  that  amount 
on  the  1st  of  April,  1835. 

That,  in  1837,  the  defendant  cut  and  sold  wood  and 

faggots  of  the  value  of 69  15 

which  he  has  charged  to  the  defendant  on  the  1st  of 
April,  1837. 

That,  in  1838,  the  defendant  cut  and  sold  faggots  to 

the  value  of 7  85 

which  he  charged  to  the  defendant  on  the  1st  of  April, 
1838. 

That,  in  1826,  the  defendant  leased  the  premises  to 
Henry  and  William  Reed  for  one  year,  for  $100.  That 
the  lessees  failed,  and  only  $50  was  recovered  on  the 
1st  of  October,  1826,  and  he  charges  defendant,  Octo- 
ber 1st,  1826 50  00 

The  master  then  reports  that  it  does  not  satisfactorily  appear 
to  him  what  the  defendant  received  from  the  premises  in  the 
years  commencing  April  1st,  1827, 1828, 1829,  and  1830,  or,  if 
they  did  not  produce  the  same  annual  rent,  that  said  loss  was 
not  occasioned  by  the  default  of  the  defendant,  and  that  he  has 
therefore  charged  the  defendant  with  $100  on  the  1st  of  April, 

1828 $100  00 

April  1st,  1829 100  CO 

April  lst,1830 100  00 

April  1st,  1831 100  00 

That,  for  the  year  ending  April  1st,  1832,  the  prem- 
ises were  rented  to  Robert  C.  Mount,  on  shares,  and 
that  the  defendant  received  therefor  $80,  and  he  charges 
defendant,  April  1st,  1832.. 80  00- 

The  master  then  states  that  he  charges  the  defend- 
ant with  the  same  amount  on  the  1st  of  April,  1833, 
though  the  premises  were  not  rented,  it  not  appearing 
satisfactorily  to  him  that  they  might  not  with  due  dili- 

VOL.  II.  2  M  • 
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gence  have  been  rented  for  that  amount $80  00 

That,  for  the  years  ending  April  1st,  1834,  and  April 
1st,  1835,  James  Hunt  rented,  and  paid  defendant  for 
the  premises,  $75  a  year;  and  he  therefore  charges  the 

defendant,  April  1st,  1834 . 75  00 

and  April  1st,  1835 75  00 

That,  for  the  eight  years  commencing  April  1st,  1835, 
and  ending  April  1st,  1843,  the  premises  were  rented  to, 
the  Mcln tyres,  or  one  of  them,  part  of  the  time  on 
shares,  and  part  of  the  time  at  $100  a  year.  That  it 
does  not  satisfactorily  appear  what  the  yearly  share  of 
the  defendant  amounted  to,  when  the  place  was  let  on 
shares,  and  that  he  has  charged  him  with  $100  in  each 
of  those  years  except  the  last,  in  which,  he  is  satisfied, 
the  rent  was  lost  without  any  default  of  the  defendant. 

He  therefore  charges  defendant,  April  1st,  1836 100  00 

April  1st,  1837 100  00 

April  1st,  1838 = 100  00 

April  lst,1839 100  00 

April  1st,  1840 100  00 

April  lst,1841 100  00 

April  1st,  1842 100  00 

That,  for  the  year  ending  April  1st,  1844,  the  prem- 
ises were  not  rented,  but  that  it  does  not  satisfactorily 
appear  to  him  that  they  might  not  have  been  rented,  if 
reasonable  diligence  had  been  used;  that,  since  then, 
,the  premises  have  been  rented  to  Pearson  Reed,  and 
ihave  produced,  as  it  appears  in  evidence,  $60  a  year ; 
.and  that  he  has  therefore  charged  the  defendant  at  that 
.rate,  from  the  1st  of  April,  1843,  to  the  date  of  the 
report — that  is  to  say — 

April  1st,  1844 60  00 

April  1st,  1845 60  00 

April  .1st,  1846 60  00 

The  report  is  dated  May  15th,  1846. 

That  he  has  taken  an  account  of  the  moneys  expended  by  the 
defendant  in  repairs  and  taxes,  and  has  allowed  him,  April  1st, 
J831 $17  63 
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April  1st,  1834,  for  posts  and  rails $31  jo 

April  1st,  1835,  for  ditching 3g  QQ 

April  1st,  1836,  for  lime 45  QQ 

April  1st,  1837,  lime 5  QQ 

April  1st,  1839,  fencing,  repairs,  lime,  &c 67  26 

April  1st,  1842,  for  repairs 15  93 

That  during  a  portion  of  the  time,  the  wood  and  timber  and 
rents  and  profits  exceeded  the  interest  and  expenses  of  necessary 
repairs;  and  that  he  has  accordingly  made  rests  and  applied  the 
income  of  the  property  first,  to  the  reduction  of  the  expense  ac- 
counts and  interest,  and  then  to  the  reduction  of  the  principal 
of  the  mortgages. 

And  that  at  the  date  of  his  report,  the  whole  amount  remain- 
ing due  the  defendant  on  his  said  mortgages,  after  paying  ex- 
penses and  making  all  just  allowances,  is  $1401.66. 

Exceptions  to  this  report  were  filed  on  the  part  of  the  defend- 
ant as  follows : 

1st.  That  defendant  ought  not  to  have  been  charged  with  rent 
for  the  year  ending  April  1st,  1828,  either  according  to  the  terms 
of  the  decretal  order,  or  in  equity,  or  if  chargeable  at  all  for  the 
said  year,  he  is  charged  too  high,  and  more  than  he  received. 

2d.  That  the  master  has  charged  him,  on  the  1st  of  April, 
1830,  one  year's  rent  not  accounted  for,  $100,  whereas  ho 
ought  not  to  be  charged  for  that  year,  or  if  to  be  charged,  he  is 
charged  too  high  ;  and  that  the  master  has  omitted  to  deduct  $5, 
which,  by  the  terms  of  the  lease  under  which  the  said  farm  was 
rented,  the  exceptant  was  bound  to  furnish  and  did  furnish,  to  be 
used  on  the  premises,  and  also  omitted  to  deduct  any  sum  for  the 
value  of  scacks  left  by  the  exceptant  on  the  premises  to  induce 
the  tenant  to  rent  the  premises. 

3.1.  That  the  master  has  charged  the  exceptant,  April  1st, 
1834,  (it  means,  probably,  1833,)  one  year's  rent  not  accounted 
for,  when  he  ought  not,  or  if  anything  is  charged,  it  is  too  high, 
and  more  than  he  received. 

4th.  That  $60  is  charged  for  the  year  ending  April  1st,  1848, 
(it  means  1844,)  which  ought  not  to  have  been  charged,  because 
the  premises  were  not  rented  that  year  and  could  not  be. 

5th.  For  that  the  master  has  charged  him  with  $50,  October 
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1st,  1826,  as  received  of  Reed,  being  more  than  he  received  ;  and 
that  the  master  omitted  to  deduct  that  part  of  the  rent  which 
was  to  have  been  paid  in  work,  which  was  not  performed  by  the 
tenant,  and  because  the  master  omitted  to  make  a  rebate  of 
interest  ou  account  of  the  payment  of  the  rent  before  it  was 
due. 

6th.  For  that  the  master  has  only  credited  him,  April  1st, 
1836,  for  450  bushels  of  lime,  at  ten  cents,  $45,  when  he  should 
have  credited  twelve  cents. 

7th.  That  the  master  has  charged  him  one  year's  rent,  end- 
ing April  1st,  1844,  $60,  when  he  should  not  have  been  charged 
with  any  rent  for  that  year,  because  the  premises  were  not  rent- 
ed that  year,  and  because  he  received  no  rent  that  year  for  said 
premises. 

8th.  Because  the  master  has  charged  him  for  1  year,  1  month 
and  15  days'  rent,  as  received  from  P.  Reed,  tenant,  $67.50,  when 
he  ought  not  to  have  been  charged  with  that  sum,  because  said 
sum  was  not  received,  and  because  that  portion  of  the  rent  sup- 
posed to  have  accrued  between  the  1st  of  April  and  the  15th  of 
May,  did  not  become  due  until  the  end  of  the  year. 

9th.  For  that  the  master  has  made  annual  rests  in  stating  the 
account  against  the  exceptaut. 

W.  Hoisted,  for  the  exceptant. 

As  to  the  1st,  2d,  3d,  4th  and  6th  exceptions,  a  mortgagee 
not  in  the  actual  possession  of  the  mortgaged  premises,  is  bound 
to  account  only  for  the  profits  actually  received  by  him.  1  Vern. 
45;  Powell  on  Mortgages  272;  4  Kent's  Com.  159,  160,  166; 
12  Ves.  493. 

As  to  the  9th  exception,  a  court  of  equity  will  not  require 
annual  rests  to  be  made  if  the  interest  on  the  mortgage  is  in  ar- 
rear  when  the  mortgagee  takes  possession,  even  though  the  rents 
and  profits  may  exceed  the  annual  interest,  nor  until  the  princi- 
pal of  the  mortgage  debt  be  entirely  paid  off.  2  Story's  Eq.  Jur., 
§  1016,  a,  note;  4  Kent's  Com.  166,  7. 

G.  D.  Wall,  contra. 
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THE  CHANCELLOR.  On  reading  the  testimony,  I  do  not  see 
any  good  reason  why  the  report  of  the  master  should  not  be  con- 
firmed. 

A  mortgagee,  by  taking  possession,  assumes  the  duty  of  treat- 
ing the  property  as  a  provident  owner  would  treat  it,  and  of 
using  the  same  diligence  to  make  it  productive  that  a  provident 
owner  would  use. 

If  it  be  a  farm,  he  is  not  at  liberty  to  let  it  lie  untilled  be- 
cause the  house  on  it,  or  the  house  and  farm  together  were  not 
rented.  I  see  no  reason  why  the  farm  should  not  be  husbanded, 
though  the  buildings  on  it  were  not  rented. 

Again,  a  mortgagee  in  possession  is  not  at  liberty  to  permit 
the  property  to  go  to  waste,  but  is  bound  to  keep  it  in  good 
ordinary  repair,  and  if  it  be  a  farm,  he  is  bound  to  good  ordi- 
nary husbandry. 

It  appears  by  the  testimony  that,  for  several  years  of  the  time 
during  which  the  defendant  has  been  in  possession,  the  property 
was  not  rented,  and  the  whole  of  it,  farm  and  all,  was  per- 
mitted to  lie  uncultivated.  The  master  reports  that  it  was  not 
made  satisfactorily  to  appear  to  him  that  the  property  was  thus 
unoccupied  without  the  default  of  the  defendant.  The  ground 
here  taken  by  the  master  raises  this  question  :  a  farm  of  85  acres, 
25  of  it  in  woodland,  under  mortgage,  is  taken  possession  of  by 
the  mortgagee,  and  rented.  He  remains  thus  in  possession  a 
number  of  years.  Occasionally,  during  this  period,  the  premises 
are  vacant  and  the  farm  .uutilled.  Is  it  sufficient  for  the  mort- 
gagee, thus  in  possession,  in  order  to  relieve  himself  from  any 
charge  for  rents  and  profits  for  the  years  during  which  the 
premises  were  thus  vacant,  simply  to  say  that  he  could  not  rent 
them,  or  should  he  be  held  to  show  proper  diligence  to  procure 
a  tenant?  Is  the  mortgagor  to  prove  that  he  might  have  rented 
it  but  for  his  willful  default,  as  that  he  turned  out  a  sufficient 
tenant,  or  refused  to  receive  a  sufficient  tenant,  as  would  seem  to 
be  held  in  1  Vern.  45;  or  does  the  fact  of  the  premises  being 
left  vacant  throw  upon  the  mortgagee  the  burden  of  proving 
reasonable  diligence  to  procure  a  tenant,  as  seems  to  be  held  ia 
Meloalfe  v.  Campion,  1  Moll.  233  ? 

It  seems  to  me  that  it  will  not  do  for  the  mortgagee,  having 
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thus  taken  possession,  to  fold  his  arms  and  use  no  means  to  pro- 
cure a  tenant;  and  I  am  disposed  to  think  he  ought  to  be  held 
to  show  reasonable  diligence  to  procure  a  tenant.  But,  at  all 
events,  if  the  farm  and  buildings  are  not  rented,  he  ought  to 
cause  the  farm  to  be  tilled,  and  that  in  a  husbandlike  manner. 

From  the  testimony,  I  think  the  defendant  has  been  negligent, 
to  say  the  least,  in  the  manner  in  which  he  has  treated  the 
premises.  No  provident  owner  would  have  treated  them  as  he 
has.  They  have  been  permitted  to  go  greatly  out  of  repair,  and 
the  lands  have  been  so  badly  husbanded  that,  for  several  of  the 
last  years,  the  whole  premises,  rented  at  first  by  the  mortgagee 
for  $100,  have  rented  for  only  $60,  and  he  has  been  charged 
but  that  sum. 

The  defendant,  during  several  years,  cut  wood  and  timber 
from  the  premises,  and  sold  it.  The  master,  in  stating  the  ac- 
count, made  annual  rests  when  he  found  that  the  wood  and  tim- 
ber, and  the  rents  and  profits  exceeded  the  interest  and  expenses, 
and  applied  the  income,  first,  to  the  interest  and  expense  account, 
and  then  to  the  reduction  of  the  principal.  This  was  objected 
to  on  the  part  of  the  defendant.  It  seems  to  me  the  master  was 
right. 

I  am  satisfied  with  the  general  result  reached  by  the  master. 

Exceptions  disallowed. 
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CHARLES  M.  ARMSTRONG,  WILLIAM  L.  SALTER  AND  WIFE 
ET  AL.,  v.  WILLIAM  KENT,  ANDREW  C.  ARMSTRONG 
ET  AL. 

1.  M.  A.  devised  and  bequeathed  all  the  rest  and  residue  of  her  estate,  real 
personal,  or  mixed,  to  E.  R.  A.,  to  be  by  her  possessed,  enjoyed,  and  occupied' 
to  her  and  her  heirs  forever  ;  but  if  she  should  die  without  heirs,  and  intea- 
tate,  then  that  all  the  estate  above  devised  to  her  shall  vest  in  her  brother, 
Charles  M.  Armstrong,  and  sister,  Margaret  Sailer,  and  their  heirs,  to  be 
equally  divided  between  them,  share  and  share  alike. 

2.  Held,  that  E.  R.  A.  took  an  estate  in  fee  simple  in  the  lands,  and  an  ab- 
solute property  in  the  personal  estate ;  that  the  words,  "  without  heirs  and 
intestate,"  imply  a  power  of  disposition,  and  are  inconsistent  with,  and  avoid 
the  limitation  over.     By  the  Supreme  Court. 


The  bill,  filed  July  14th,  1841,  states  that  Mrs.  Margaret 
Armstrong,  late  of  Elizabethtown,  being  possessed,  as  her  sole 
and  separate  property,  free  from  the  control  of  her  husband, 
Col.  William  Armstrong,  of  a  certain  house,  lot  and  garden  in 
Elizabethtown,  which  she  had  purchased  of  ono  Andrew  Wood- 
ruff, and  which  had  been  conveyed  to  Peter  Kean,  since  deceased, 
in  trust  for  her  and  her  heirs,  and  also  possessed  of  consid- 
erable personal  estate,  consisting  of  household  goods  and  furni- 
ture, stocks  in  banks  and  insurance  companies,  money,  and  secu- 
rities for  money,  aaid  other  effects,  and  of  other  real  and  personal 
estate,  and  having  full  power  to  dispose  of  the  same  by  will, 
duly  made  and  published  her  will,  dated  September  16th,  1827, 
executed  and  attested  in  such  manner  as  to  pass  real  estate;  and 
thereby,  after  giving  her  plate  to  be  equally  divided  among  her 
four  children,  gave  and  devised  as  follows:  "  Item,  I  give  and 
bequeath  the  house  and  lot  which  I  purchased  from  Andrew 
Woodruff,  situate  in  Elizabethtown,  and  which  was  conveyed  by 
said  Woodruff  to  Peter  Kean  in  trust  for  me  and  my  heirs,  to 
my  beloved  husband,  William  Armstrong,  for  and  during  the  full 
and  complete  term  of  his  natural  life,  to  be  used  and  occupied 
by  him  as  a  residence,  together  with  the  use  of  all  the  household 
furniture  (plate  excepted)  now  therein  contained  ;  but  if  my  said 
husband  should  marry,  remove  to  foreign  parts,  or  elect  to  break 
up  housekeeping,  then  my  will  is  that  the  above  devise  to  him 
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shall  become  null  and  void,  and  that  the  said  house  and  lot,  to- 
gether with  all  and  singular  the  household  furniture  therein,  shall 
become  the  absolute  property  of  my  beloved  daughter  Eliza  Ro- 
setta  Armstrong,  to  be  taken  and  held  by  her  under  the  like  re- 
strictions, limitations  and  conditions  as  the  property  hereinafter 
bequeathed  to  her.  Item,  I  give  and  bequeath  to  rny  husband, 
William  Armstrong,  to  my  sons  Edward  Armstrong  and  Charles 
Armstrong,  and  to  my  daughter  Margaret  Salter,  a  gold  ring,  to 
be  set  with  my  hair,  which  rings  shall  be  procured  by  my  exec- 
utor and  executrix  hereinafter  named,  as  a  slight  token  of  my 
sincere  and  lasting  affection  ;  and,  while  I  invoke  the  blessing  of 
Almighty  God  upon  my  aforesaid  husband  and  children,  I  beg 
the  last  to  believe  that  it  is  a  subject  of  most  deep-felt  regret  to 
a  parent  that  has  ever  loved  them  and  watched  over  them  witli 
the  fondest  affection,  that  she  has  it  not  in  her  power  to  provide 
more  amply  for  them.  But,  as  it  has  pleased  God  to  place  two 
of  them,  that  is  to  say,  my  son  Edward  and  my  daughter  Mar- 
garet, in  easy  circumstances,  and  as  my  beloved  son  Charles  has 
both  the  disposition  and  the  ability  to  provide  a  decent  and  re- 
spectable maintenance  for  himself,  in  his  profession,  I  trust  they 
will  all  cheerfully  acquiesce  in  this,  my  last  will.  Item,  I  give 
and  bequeath  all  the  rest  and  residue  of  my  estate  in  the  State 
of  New  York  and  New  Jersey,  or  wherever  else  situate,  whether 
real,  personal,  or  mixed,  together  with  the  reversion  and  remain- 
der of  the  house  and  lot,  together  with  my  household  furniture 
heretofore  bequeathed  to  my  husband,  William  Armstrong,  dur- 
ing his  natural  life,  or  so  long  as  he  shall  remain  unmarried  and 
elect  to  occupy  the  same  as  a  residence,  to  my  beloved  daughter 
Eliza  Rosetta  Armstrong,  to  be  by  her  possessed,  enjoyed,  and 
occupied,  to  her  and  her  heirs  forever,  provided,  nevertheless, 
that  she  shall  and  do,  out  of  the  rents,  issues,  and  profits  of  the 
said  estate,  provide  a  decent  and  comfortable  maintenance  for  my 
faithful  and  affectionate  domestic,  Catharine  Small,  whose  long 
and  affectionate  services  merit  and  receive  my  warmest  grati- 
tude. But  if  my  said  daughter  Eliza  Rosetta  should  die  with- 
out heirs  and  intestate,  then  my  will  is,  that  all  my  estate  here- 
in above  devised  to  her,  shall  vest  in  my  son  Charles  M.  Arm- 
strong and  my  daughter  Margaret  Salter  and  their  heirs,  to  be 
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divided  between  them,  share  and  share  alike."  And  that  the 
said  testatrix  thereby  nominated  and  appointed  her  said  son 
Edward  Armstrong  and  her  daughter  Eliza  Rosetta  Armstrong, 
executor  and  executrix  of  her  said  will. 

That  said  testatrix  died  on  the  25th  of  September,  1827,  leav- 
ing her  said  husband  and  her  said  four  children  therein  named, 
surviving  her.  And  that  the  said  Edward  and  Rosetta,  or  one 
of  them,  proved  the  said  will,  and  assumed  the  burden  of  the 
execution  thereof. 

That,  after  the  death  of  the  said  testatrix,  her  said  husband 
continued  to  reside  in  the  said  dwelling-house,  and  to  use  and 
oc-cupy  the  said  house  and  lot,  with  all  the  household  furniture, 
except  plate,  until  his  death,  which  occurred  on  the  26th  of  Jan- 
uary, 1830.  That  the  said  Eliza,  after  the  death  of  the  testa- 
trix, continued  to  reside  in  the  said  house  with  her  said  father, 
until  his  death,  and,  immediately  after  his  death,  she  took  pos- 
session of  the  said  house  and  lot,  and  all  the  household  furniture 
therein,  by  virtue  of  her  said  mother's  will  and  the  said  devise 
and  bequest  to  her  therein,  and  received  the  rents,  issues,  and 
profits  thereof;  and  that  the  said  Eliza  sold  and  disposed  of  the 
said  household  furniture  and  other  personal  property  of  said  tes- 
tatrix, and  converted  the  same,  or  the  most  of  it,  into  money,  and 
placed  out  the  moneys  arising  therefrom,  at  interest,  or  purchased 
stocks  therewith,  or  otherwise  invested  the  same. 

That,  after  the  death  of  her  father,  the  said  Eliza,  under  the 
erroneous  impression,  as  the  complainants  believe,  that  the  said 
Eliza  was  indefeasibly  seized,  in  fee  simple,  of  the  said  house  and 
lot,  and  had  full  power  and  authority  so  to  do,  undertook  to  sell 
and  convey  the  said  house  and  lot  to  her  said  brother,  Edward 
Armstrong,  as  the  complainants  have  been  informed  and  believe, 

for  about  the  consideration  of  $ ,  and  which  said  sum  was 

placed  out  at  interest,  or  stocks  purchased  therewith,  and  has 
been  kept  out  at  interest,  or  otherwise  invested,  ever  since  that 
time,  by  her,  or  by  her  trustee  hereinafter  named. 

That,  shortly  after  the  execution  of  the  conveyance  by  the  said 
Eliza,  for  the  said  house  and  lot,  a  marriage  being  intended  to 
be  had  and  solemnized  between  Andrew  C.  Armstrong,  Esq.,  of 
New  Orleans,  and  the  said  Eliza,  a  certain  indenture  or  mar- 
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riage  contract  or  settlement  was  duly  made  and  executed,  dated 
November  5th,  1838,  between  the  said  Eliza,  party  of  the  first 
part ;  the  said  Andrew  C.  Armstrong,  of  the  second  part,  and 
William  Kent,  Esq.,  of  the  city  of  New  York,  of  the  third 
part,  reciting  that  the  said  Eliza  was    possessed    of  and  enti- 
tled to  certain  personal  estate,  viz.,  a  certain  bond  of  Samuel  B. 
Ruggles,  for  $2000,  with  an  accompanying  mortgage,  said  bond 
bearing  date  November  1st,  1836,  and  a  bond  of  Thomas  A. 
Eramett,  dated  December  1st,  1835,  secured  by  a  mortgage,  for 
$1400;  also  to  five  shares  of  the  capital  stock  of  the  Manhattan 
Co.;  also  to  twelve  shares  of  the  capital  stock  of  the  president, 
directors,  and  company  of  the  State  Bank  at  Elizabeth  ;  also  two 
shares  of  the  capital  stock  of  the  New  York  Insurance  Co;  and 
that  a  marriage  was  intended,  &c. ;  and  that  it  was  agreed  that 
all  the  personal  property  of  the  said  Eliza  should   be  settled  as 
therein  provided,  by  which  said  indenture,  the  said  Eliza,  fur  the 
consideration  therein  mentioned,  and  with  the  approbation  of  the 
said  Andrew,  testified  by  his  being  a  party  thereto,  granted,  bar- 
gained, sold,  assigned,  &c.,  unto  the  said  William  Kent,  all  and 
singular  the  property  before  mentioned,  and  all  other  personal 
property  of  the  said   Eliza,  of  every  kind  and  description,  in 
trust  for  the  said  Eliza,  until  the  said  marriage,  and  from  and 
after  the  solemnization  thereof,  to  collect  and  re-invest  the  same 
at  his  discretion,  and  to  vary  and  transpose  the  securities  there- 
for as  he  might  think  expedient,  and,  during  the  joint  lives  of  the 
said  Eliza  and  Andrew,  to  hold,  convey,  and  transfer  the  said  pro- 
perty,and  pay  and  apply  the  interest, dividends, and  income  there- 
of to  such  person  and  persons,  and  f->r  such  purposes  as  the  said 
Eliza  should,  from  time  to  time,  notwithstanding  her  coverture, 
by  any  writing  under  her  hand,  direct  or  appoint,  and,  in  default 
of  such  appointment,  to  apply  and  pay  such  interest,  dividends, 
and  income  into  the  hands  of  the  said  Eliza,  for  her  sole  aud 
separate  use  aud  benefit,  independent  of  her  said  intended  hus- 
band, and  without  being  subject  to  his  debts  or  control,  and, 
from  and  after  the  death  of  the  said  Andrew,  if  the  said  Eliza 
should  survive  him,  to  convey  said  property  and  pay  all  the 
interest  and  income  thereof  to  the  said  Eliza,  absolutely,  and 
free  from  all  trusts.     But  if  the  said  Eliza  should  die  before  the 
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said  Andrew,  then  to  convey  such  property  to  such  person  or 
persons  as  the  said  Eliza  should,  by  her  will  or  deed,  executed 
in  the  presence  of  two  or  more  witnesses,  direct  and  appoint; 
and  in  default  of  such  appointment,  in  trust  for  the  said  An- 
drew, during  his  natural  life,  and  on  his  death  to  hold  the  said 
property  for,  or  to  convey  the  same  to,  such  person  or  persons 
as,  at  the  time  of  the  death  of  the  said  Eliza,  should  be,  accord- 
ing to  the  laws  of  the  State  of  New  York,  her  next  of  kin. 

That  the  property  so  conveyed  by  the  said  Eliza  to  the  said 
Wm.  Kent,  Esq.,  in  trust  as  aforesaid,  is  the  same  property,  or 
the  avails  thereof,  which  was  so  given  and  devised  by  the  testa- 
trix to  the  said  Eliza,  and  to  the  complainants  Charles  and  Mar- 
garet, if  the  said  Eliza  should  die  without  issue  and  intestate, 
including  the  proceeds  of  the  sale  of  the  said  personal  property, 
and  of  the  said  house  and  lot. 

That  the  marriage  between  the  said  Andrew  and  the  said  Eliza 
was  solemnized  and  had  soon  after  the  execution  of  the  said 
marriage  settlement ;  and  that  the  said  William  Kent  took,  or 
received  into  his  possession,  all  and  singular  the  said  trust  pro- 
perty so  conveyed  to  him  in  trust  as  aforesaid,  and  has  ever  since 
received  the  interest,  profits  and  income  thereof. 

That  the  said  Eliza  died  November  27th,  1839,  without  heirs 
of  her  body,  or  issue,  intestate;  and  that,  thereupon,  the  limi- 
tation over  to  the  complainants  Charles  and  Margaret,  in  the 
will  of  their  said  mother,  took  effect,  and  they  became  entitled, 
as  tenants  in  common,  to  all  the  estate  and  property  in  and  by 
the  said  will  devised  and  given  to  the  said  Eliza,  as  aforesaid,  as 
the  same,  in  and  by  the  said  will,  is  given  and  devised  to  the 
said  complainants  and  their  heirs,  to  be  equally  divided  between 
them  in  the  event  which  has  happened,  the  said  Eliza  having 
died  without  heirs  of  her  body,  and  intestate. 

That  the  said  Edward  Armstrong,  after  the  said  conveyance 
of  the  said  house  and  premises  by  the  said  Eliza  to  him,  but  at 
which  particular  time  the  complainants  know  not,  sold  and  con- 
veyed the  same  to  one  James  Nuttman,  who  is  now  in  possession 
thereof  under  his  said  pretended  purchase. 

That  the  said  Peter  Kean,  to  whom  and  to  whose  heirs  the 
said  house  and  lot  were  conveyed  as  aforesaid,  died  in  the  year 
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1828,  leaving  John  Kean,  Julia  Kean,  now  the  wife  of  Hamilton 
Fish,  and  Christine,  his  children  and  heirs-at-lavv  ;  and  that,  on 
the  death  of  the  said  Peter  Kean,  the  legal  estate  in  the  said 
house  and  lot,  so  held  by  him  in  trust  as  aforesaid,  descended  to 
the  said  John,  Julia  and  Christine,  as  his  heirs-at-law,  who 
thereby  became  trustees  of  the  said  premises  for  the  said  Mar- 
garet Armstrong,  during  her  life,  and  after  her  death,  in  trust  for 
the  complainants  Charles  and  Margaret;  and  that  ihe  legal  title 
to  the  said  premises  is  now  vested  in  the  said  John,  Julia  and 
Christine,  for  the  complainants  Charles  and  Margaret.  That 
the  said  Christine  is  a  minor,  and  therefore  cannot  join  the  other 
heirs-at-law  in  conveying  the  legal  title  of  the  said  house  and 
lot  to  the  complainants  Charles  and  Margaret,  without  the  di- 
rection of  a  court  "of  equity  ;  and  that  the  said  John  Kean, 
Hamilton  Fish,  and  Julia,  his  wife,  and  Christine  Kean,  decline 
to  act  in  the  said  trust,  and  refuse  to  assert  the  rights  of  the 
complainants  Charles  and  Margaret  to  the  said  house  and  lot, 
by  bringing  an  action  of  trespass  and  ejectment  to  recover  the 
possession  thereof,  or  to  join  the  complainants  in  this  suit. 

That  by  a  marriage  contract  made  by  and  between  the  com- 
plainant Margaret  and  the  complainant  William  L.  Salter,  before 
their  intermarriage,  dated  July  26th,  1824,  all  the  property 
therein  mentioned  as  belonging  to  the  complainant  Margaret 
was  conveyed  to  the  said  Peter  Keau,  in  trust  for  the  complain- 
ant Margaret,  as  therein  mentioned  ;  and  all  the  property  which 
she  might  or  should  acquire  was  thereby  secured  to  her  for  her 
sole  and  separate  use ;  and  by  the  said  marriage  contract  it  was 
further  agreed  and  provided  that,  in  case  the  said  Peter  Kean 
should  die  during  the  said  coverture,  the  said  Margaret  might 
choose  any  other  person  as  trustee,  to  manage  the  said  trust  pro- 
perty according  to  the  terms  of  the  said  trust,  free  from  any  con- 
trol of  the  complainant  William  L.  Salter.  And  that,  after  the 
death  of  the  said  Peter  Kean,  to  wit,  on  or  about  November 
29th,  1830,  the  complainant  Margaret  did,  by  a  writing  under 
her  hand  and  seal,  of  that  date,  choose  and  appoint  the  com- 
plainant George  Elliott  as  her  trustee,  in  the  place  of  the  said 
Peter  Kean,  deceased. 

The  bill  prays  that  the  equitable  rights  of  the  complainants 
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Charles  and  Margaret  under  the  will  of  their  said  mother  may 
be  ascertained  and  finally  decided,  and  that  the  rights  of  the 
said  complainants  to  the  said  house  and  lot  may  be  established, 
and  the  sale  and  conveyance  thereof  by  the  said  Eliza  set  aside 
or  declared  null  and  void,  and  that  the  said  John  Kean,  Hamil- 
ton Fish,  and  Julia,  his  wife,  and  Christine  Keen,  may  be  de- 
creed to  convey  the  legal  title  to  the  said  house  and  premises  to 
the  complainants  Charles  and  Margaret,  and  that  the  possession 
of  the  said  house  and  premises  may  be  delivered  to  them,  and 
that  an  account  may  be  decreed  and  directed  to  be  taken  of  the 
rents  and  profits  thereof  since  the  death  of  the  said  Eliza,  to  be 
paid  to  the  complainants  Charles  and  Margaret,  by  the  defend- 
ants, or  some  or  one  of  them  ;  and  that  an  account  may  be  taken 
by  and  under  the  decree  and  direction  of  the  court,  of  all  the 
rest  and  residue  of  the  estate  of  the  said  testatrixj  except  the 
plate  and  specific  legacies,  which  is  given  to  the  complainants 
Charles  and  Margaret,  in  the  event,  which  has  happened,  of  the 
death  of  the  said  Eliza  without  heirs  of  her  body,  and  intestate, 
and  of  the  sales  and  investments  thereof,  and  of  the  part  or 
amount  thereof  granted,  assigned,  and  transferred  to  the  said 
William  Kent,  in  trust  as  aforesaid,  by  the  said  marriage  agree- 
ment, and  of  the  investments  made  thereof  by  him,  and  of  what 
he  has  received  for  the  interest,  dividends,  and  income  thereof 
since  the  death  of  the  said  Eliza,  and  that  he  may  be  decreed  to 
pay  or  deliver  the  same  to  the  complainant  Charles,  and  the  com- 
plainant Margaret,  or  her  said  trustee;  and  for  further  relief. 

William  Kent  put  in  his  several  answer. 

He  admits  the  will.  He  says  that  on  or  about  the  1st  of 
April,  1830,  Eliza  sold  and  conveyed  the  house  and  lot  to  one 
Andrew  Thompson,  in  fee  simple,  for  $2500.  That  the  same 
was  afterwards  sold  and  conveyed  to  Edward  Armstrong,  by  au- 
ditors appointed  by  the  Court  of  Common  Pleas  of  the  borough 
of  Elizabeth  under  an  attachment  issued  out  of  that  court  against 
the  said  Thompson  as  a  non-resident  debtor.  That  he  has  no 
knowledge,  information,  or  belief  that  the  said  Elizi  ever  under- 
took to  sell  and  convey  the  said  house  and  lot  to  the  said  Ed- 
ward Armstrong.  That  it  may  be  true  that  the  said  Eliza  also 
sold  and  disposed  of  the  household  furniture  and  other  personal 
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property  given  to  her  by  the  said  will,  and  placed  at  interest  or 
invested  in  stocks,  the  moneys  arising  therefrom  and  from  the 
sale  of  the  said  real  estate,  but  that  he  has  no  such  knowledge 
or  information  thereof  as  will  enable  him  explicitly  to  admit  or 
deny  the  same. 

He  admits  the  ante-nuptial  contract  between  Eliza  and  An- 
drew C.  Armstrong  and  himself,  as  trustee,  and  that  he  took  or 
received  into  h-is  possession  or  control  all  the  property  therein 
mentioned  and  thereby  conveyed  to  him  in  trust;  and  that  he 
has  ever  since  received  the  interest,  dividends,  and  profits  there- 
of, and  paid  and  applied  the  same,  and  every  part  thereof  which 
accrued  during  the  life  of  the  said  Eliza,  to  such  persons  and 
for  such  purposes  as  she,  by  writing  under  her  hand,  directed 
and  appointed,  or  into  her  hands  for  her  sole  and  separate  use; 
and  since  the  death  of  the  said  Eliza  has  paid  over  the  same,  or 
the  greater  part  thereof,  to  the  said  Andrew  C.  Armstrong,  her 
surviving  husband,  as  by  the  said  marriage  contract  he  was  di- 
rected and  required  to  do.  That  it  may  be  true  that  the  said 
property  so  conveyed,  assigned,  and  transferred  to  him  by  the 
said  marriage  contract,  in  trust  aforesaid,  is  the  same  property, 
or  the  avails  thereof,  which  was  given  and  devised  by  the  said 
Margaret  Armstrong  to  the  said  Eliza,  by  her  said  will,  including 
the  proceeds  of  the  sale  of  the  said  personal  property  and  of  the 
said  house  and  lot,  but  that  he  has  no  such  knowledge,  informa- 
tion or  belief  thereof  as  will  enable  him  more  explicitly  or  pos- 
itively to  confess  or  deny  the  same. 

He  admits  the  death  of  Eliza,  on  the  29th  of  November,  1839, 
without  heirs  of  her  body,  and  intestate,  and  that  her  husband, 
the  said  Andrew,  survived  and  still  survives  her,  but  whether, 
on  her  death  and  during  the  life  of  said  Andrew,  the  said  Charles 
M.  Armstrong  and  Margeret  Salter,  under  the  will  of  the  said 
Margaret  Armstrong,  became  entitled  to  the  property  and  estate 
assigned,  transferred,  and  conveyed  to  him  as  aforesaid ;  or 
whether,  inasmuch  as  the  said  Eliza  did  not  make  any  will  or 
deed  directing  or  appointing  to  whom  this  defendant  should  con- 
vey the  said  property,  this  defendant  is  bound,  by  virtue  of  the 
said  marriage  contract,  to  hold  the  said  property  to  and  for  the 
use  of  the  said  Andrew  during  his  life,  is  a  question  of  law  which 
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he  submits  to  the  decision  of  the  court,  declaring  himself  to  be 
ready  and  willing  to  perform  such  order  and  decree  in  the  prem- 
ises as  the  court  shall  adjudge  to  be  equitable  and  just. 

He  admits  the  sale  and  conveyance  of  the  house  and  lot  by 
Edward  Armstrong  to  James  Nuttman,  and  that  Nuttman  is  in 
possession. 

He  admits  the  death  of  Peter  Kean,  leaving  the  children  and 
heirs-at-law  mentioned  in  the  bill,  one  of  whom,  Christine,  is  a 
minor. 

He  says  that  after  the  decease  of  the  testatrix,  Margaret 
Armstrong,  and  in  August,  1828,  the  said  Margaret  Salter  and 
Charles  M.  Armstrong,  and  Edward  Armstrong,  their  brother, 
executed,  under  their  hands  and  seals,  and  delivered  to  the  said 
Eliza  R.  Armstrong,  a  deed  poll,  which  was  prepared  and  de- 
signed to  be  executed  also  by  the  said  William  Armstrong, 
Sarah,  the  wife  of  the  said  Edward  Armstrong,  and  the  said  Wil- 
liam L.  Suiter,  neither  of  whom,  in  fact,  ever  signed  or  sealed 
the  same,  in  and  by  which  said  deed  the  said  Margaret  Salter, 
Charles  and  Edward  Armstrong,  after  reciting,  among  other 
things,  that  the  said  Margaret  Armstrong,  the  testatrix,  made 
her  will,  by  which,  after  certain  legacies  and  bequests  to  persons 
therein  named,  and  a  devise  to  William  Armstrong,  during  his 
natural  life,  of  a  certain  house  and  lot  therein  named,  on  cer- 
tain conditions,  the  rest  and  residue  of  said  estate  is  given,  be- 
queathed and  devised  to  the  said  Eliza  R.Armstrong,  absolutely 
and  to  her  heirs  forever,  as  by  reference  to  said  will  would  ap- 
pear, did,  jointly  and  each  of  them  individually,  confirm,  estab- 
lish, ratify  and  make  good  the  said  will  and  all  the  provisions 
thereof;  and  did  also,  in  consideration  of  the  premises  therein 
recited,  and  of  $1  to  them  and  each  of  them  paid  by  the  said 
Eliza,  assign,  transfer,  quit  claim  and  set  over  to  the  said  Eliza, 
her  heirs,  executors,  administrators  and  assigns,  absolutely  and 
forever,  all  their  right,  title,  interest,  property,  estate,  claim  and 
demand  of,  in,  to  or  concerning  the  estate,  real  and  personal,  in 
possession,  reversion,  remainder  or  expectancy,  of  which  the 
said  Margaret  Armstrong,  during  her  life,  was  at  any  time  seiz- 
ed or  possessed,  interested  in  or  entitled  to,  (excepting  always 
such  property  as  in  and  by  the  will  of  the  said  Margaret  Arm- 
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strong,  they  or  either  of  them  by  any  legacy  or  devise  were  en- 
titled to,)  to  have  and  to  hold  the  same  unto  her  the  said  Eliza, 
her  heirs,  executors,  administrators  and  assigns,  absolutely  and 
forever. 

He  admits  that  Andrew  C.  Armstrong  claims  to  be  entitled, 
by  virtue  of  the  said  marriage  agreement,  to  the  interest,  divi- 
dends and  income  of  all  the  said  trust  property,  during  his  natu- 
ral life;  and  that  he,  this  defendant,  in  conformity  to  the  trusts 
upon  which  the  said  property  was  assigned  and  conveyed  to  him, 
and  in  the  honest  belief  that  he  was,  both  in  law  and  in  good 
conscience,  authorized  and  bound  so  to  do,  in  October,  1840,  paid 
over  to  the  said  Andrew,  of  the  interest,  dividends  and  income 
which  have  accrued  from  the  said  trust  property  since  the  death 
of  the  said  Eliza,  the  sum  of  $306.40. 

Evidence  was  taken  on  the  part  of  the  complainants,  by  which 
it  appeared  that  Eliza  R.  Armstrong  had  no  property,  except 
what  she  derived  from  her  mother's  will. 

1.  W.  Scudder,  for  the  complainants.  He  cited  4  KcnCs 
Com.  533 ;  7  Bac.  Ab.  341  ;  1  Harr.  N.  J.  Rep.  26  ;  Pow.  on 
Dev.  373;  4  Term  Eep.  294;  2  Wm.  Bl.  1010,  889;  2  Haht. 
Rep,  379;  6  Cruise's  Dig.  148,  404,  5;  2  BL  Com.  172,  3; 
Cro.  Jac.  590;  4  Wend.  278  ;  11  Johns.  Rep.  338  ;  1  Ib.  444, 
9;  10  76.382;  20  Ib.  483;  2  Coven  333;  6  Ib.  180;  G 
Johns.  Rep.  185;  5  East  501 ;  7  Cranch  456  ;  3  Halst.  Rep. 
29;  2  Mass.  Rep.  57;  Saxton  315;  11  Pick.  503;  Doug. 
759;  8  Term  Rep.  54,  65;  Coioper  657;  2  Atk.  241;  8 
Cow.  277  ;  15  Serg.  and  Rawle  190 ;  5  Johns.  Ch.  346  ;  1 
GaUison  458. 

IF.  Pennington,  contra.  He  cited  4  Kent's  Com.  264,  275 ; 
Fitzherb.  314;  1  Jac.  and  Walk.  154;  5  Mass.  Rep.  500; 
10  Johns.  Rep.  19  ;  15  Ib.  169  ;  16  Ib.  537  ;  7  Term  Rep.  276  ; 
4  Ib.  605;  2  BL  Com.  398;  Lovel.  on  Wills  256;  Ward  on 
Leg.  236;  Fearn.  Ex.  Dev.  167;  3  Meriv.  176;  '5  John.  Rep. 
346;  2  Green's  Rep.  174. 

THE  CHANCELLOR.     Mrs.  Margaret  Armstrong,  being  pos- 
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sessed  as  her  sole  and  separate  property,  free  from  the  control  of 
her  husband,  Col.  William  Armstrong,  of  a  house  and  lot  in 
Elizabethtown  which  she  had  purchased,  and  which  had  been 
conveyed  to  Peter  Kean,  since  deceased,  in  trust  for  her  and  her 
heirs,  and  being  also  possessed  of  considerable  personal  estate, 
and  of  other  real  estate,  and  having  full  power  to  dispose  of  the 
same  by  will,  made  her  will,  dated  September  16th,  1827,  and 
thereby,  after  giving  her  plate  to  be  equally  divided  among  her 
four  children,  gave  and  devised  as  follows:  "Item,  I  give  and 
bequeath  the  house  and  lot  in  Elizabethtown,  which  I  purchased, 
&c.,  and  which  was  conveyed  to  Peter  Kean  in  trust  for  me  and 
my  heirs,  to  my  beloved  husband,  William  Armstrong,  during 
the  full  end  and  term  of  his  natural  life,  to  be  used  and  occupied 
by  him  as  a  residence,  together  with  the  use  of  all  the  household 
furniture,  (plate  excepted,)  now  therein  contained  ;  but  if  my  said 
husband  should  marry,  remove  to  foreign  parts,  or  elect  to  break 
up  housekeeping,  then  my  will  is  that  the  above  devise  to  him 
shall  become  null  and  void,  and  that  the  said  house  and  lot,  to- 
gether with  all  and  singular  the  household  furniture  therein,  shall 
become  the  absolute  property  of  my  beloved  daughter,  Eliza 
Rosetta  Armstrong,  to  be  taken  and  held  by  her  under  the  like 
restrictions,  limitations  and  conditions  as  the  property  hereinafter 
bequeathed  to  her."  She  then  gives  to  her  husband,  and  to  her 
sons  Edward  and  Charles,  and  to  her  married  daughter,  Margaret 
Salter,  gold  rings,  to  be  procured  by  her  executor  and  executrix. 
She  then  expresses  her  regret  that  she  has  it  not  in  her  power  to 
provide  more  amply  for  her  children,  but  says  that  it  has  pleased 
God  to  place  two  of  them,  Edward  and  Margaret,  in  easy  cir- 
cumstances, and  as  her  beloved  son  Charles  has  both  the  dispo- 
sition and  the  ability  to  provide  a  decent  and  respectable  mainte- 
nance for  himself,  in  his  profession,  she  trusts  they  will  all  cheer- 
fully acquiesce  in  her  will.  The  will  then  proceeds  as  follows: 
"  Item,  I  give  and  bequeath  all  the  rest  and  residue  of  my  estate 
in  the  States  of  New  York  and  New  Jersey,  or  wherever  else  sit- 
uate, whether  real,  personal  or  mixed,  together  with  the  reversion 
and  remainder  of  the  house  and  lot,  together  with  my  household 
furniture  heretofore  bequeathed  to  my  husband  during  his  natu- 
ral life,  or  so  long  as  he  shall  remain  unmarried  and  elect  to  oc- 
VOL.  ii.  2N 
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cupy  the  same  as  a  residence,  to  my  beloved  daughter  Eliza 
Rotietta  Armstrong,  to  be  by  her  possessed,  enjoyed  and  occupied, 
to  her  and  her  heirs  forever,  provided,  nevertheless,  (hat  she 
shall  and  do.  out  of  the  rents,  issues  and  profits  of  the  said  estate, 
provide  a  comfortable  maintenance  for  my  faithful  domestic, 
Catharine  Small.  But  if  my  said  daughter  Eliza  should  die 
without  heirs  and  intestate,  then  my  will  is  that  all  my  estate 
herein  above  devised  to  her  shall  vest  in  my  son,  Charles  M. 
Armstrong,  and  my  daughter,  Margaret  Salter,  and  their  heirs, 
to  be  divided  between  them,  share  and  share  alike."  The  will 
then  appoints  her  son  Edward  and  her  daughter  Eliza  executor 
and  executrix  thereof. 

The  testatrix  died  September  25th,  1827,  leaving  her  said 
husband  and  said  four  children  surviving  her.  The  husband 
continued  to  reside  in  the  said  dwelling-house,  and  to  use  and 
occupy  the  said  house  and  lot,  and  -the  household  furniture, 
(except  the  plate.)  Eliza  continued  to  live  with  her  father  until 
his  death,  on  the  26th  January,  1830.  Immediately  after  his 
death,  Eliza  took  possession  of  the  house  and  lot  and  the  house- 
hold furniture.  She  sold  the  household  furniture  and  other 
personal  property  of  the  testatrix,  and  converted  it,  or  the  most 
of  it,  into  money,  and  placed  the  moneys  arising  therefrom  at 
interest,  or  purchased  stocks  therewith,  or  otherwise  invested  the 
game,  and  conveyed  the  said  house  and  lot  for  the  consideration 

of  $ ,  which  sum  was  placed  at  interest,  or  invested  in  stocks, 

or  otherwise,  and  has  been  kept  at  interest  or  otherwise  invested 
ever  since  by  her  trustee  hereinafter  named. 

Shortly  after  the  execution  of  the  conveyance  by  the  said  Eliza 
of  the  said  house  and  lot,  an  ante-nuptial  contract  was  made 
between  the  said  Eliza  and  her  intended  husband,  Andrew  C. 
.Armstrong,  and  William  Kent,  party  thereto  of  the  third  part, 
.reciting  that  the  said  Eliza  was  possessed  of  and  entitled  to  cer- 
tain personal  estate,  viz.,  a  bond  and  mortgage  for  $2000,  (de- 
-scribing  them,)  dated  November  1st,  1836;  a  bond'and  mortgage 
.for  $1400,  (describing  them,)  dated  December  1st,  1835,  and  17 
shares  of  bank  stock,  (describing  them,)  and  two  shares  of  insu- 
rance stock,  (describing  them,)  and  that  a  marriage  was  intended, 
,&c.,  and  that  it  was  agreed  that  all  the  personal  property  of  the 
:said  Eliza  should  be  settled  as  therein  provided  ;  and  conveying 
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the  said  personal  property  mentioned  in  the  said  marriage  arti- 
cles, and  all  other  personal  property  of  the  said  Eliza,  to  Wil- 
liam Kent,  in  trust  for  the  said  Elizft  until  the  said  marriage, 
and  after  the  marriage  to  collect  and  re-invest  the  same;  and 
during  the  joint  lives  of  the  said  Eliza  and  Andrew  to  hold, 
convey,  and  transfer  the  said  property,  and  pay  and  apply  the  in- 
terest, dividends,  and  income  thereof  to  such  persons  and  for  such 
purposes  as  the  said  Eliza  should,  from  time  to  time,  notwith- 
standing her  coverture,  by  any  writing  under  her  hand  direct  or 
appoint ;  and,  in  default  of  such  appointment,  to  apply  and  pay 
Biich  interest,  dividends,  and  income  into  the  hands  of  the  said 
Eliza,  for  her  sole  and  separate  use  and  benefit,  independent  of 
her  said  intended  husband,  and  without  being  subject  to  his  debts 
or  control ;  and,  from  and  after  the  death  of  the  said  Andrew, 
if  the  said  Eliza  should  survive  him,, to  convey  said  property,  and 
pay  all  the  interest  and  income  thereof  to  the  said  Eliza,  abso- 
lutely, and  free  from  all  trusts.  But  if  the  said  Eliza  should  die 
before  the  said  Andrew,  then  to  convey  such  property  to  such 
person  or  persons  as  she  should  by  will  or  deed,  executed  in  the 
presence  of  two  or  more  witnesses,  direct  and  appoint;  and  in 
default  of  such  appointment,  in  trust  for  the  said  Andrew, 
during  his  natural  life,  and  on  his  death  to  hold  the  said  property 
for,  or  to  convey  the  same  to  such  person  or  persons  as,  at  the 
time  of  the  death  of  the  said  Eliza,  should  be,  according  to  the 
laws  of  the  State  of  New  York,  the  next  of  kin. 

The  marriage  took  place,  and  the  trustee,  William  Kent,  re- 
ceived the  property  mentioned  in  the  marriage  settlement. 

Eliza  R.  Armstrong  died  November  27th,  1839,  without  issue, 
and  intestate. 

The  bill  prays  that  the  equitable  rights  of  the  complainants 
Charles  M.  Armstrong  and  Margaret  Salter,  under  the  will  of 
their  said  mother,  be  ascertained  and  finally  settled  ;  that  the 
rights  of  the  said  complainants  to  the  said  house  and  lot  may  be 
established,  and  that  the  sale  thereof  by  the  said  Eliza  may  be 
set  asKle  or  declared  void ;  and  that  the  heirs  of  Peter  Kean, 
deceased,  (made  parties  defendants,)  may  convey  the  legal  title 
to  the  said  house  and  lot  to  the  complainants  Charles  and  Mar- 
garet, and  that  the  possession  of  the  said  house  and  premises  be 
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delivered  to  them  ;  and  that  an  account  may  be  directed  to  be 
taken  of  the  rents  and  profits  thereof  since  the  death  of  the  said 
Eliza,  and  that  they  may  be  paid  to  the  complainants  Charles 
and  Margaret,  and  that  an  account  may  be  decreed  to  be  taken 
of  all  the  rest  and  residue  of  the  estate  of  the  said  testatrix, 
which  is  given  by  the  said  will  to  the  complainants  Charles  and 
Margaret,  in  the  event  of  the  death  of  the  said  Eliza  "  without 
heirs  and  intestate,"  and  of  the  sales  and  investments  thereof, 
and  of  the  part  or  amount  thereof  transferred  to  the  said  Wil- 
liam Kent,  in  trust  as  aforesaid,  by  the  said  marriage  articles, 
and  of  the  investments  made  thereof  by  him,  and  of  what  he 
has  received  for  the  interest,  dividends  and  income  thereof,  since 
the  death  of  the  said  Eliza,  and  that  he  may  be  decreed  to  pay 
or  deliver  the  same  to  the  complainants  Charles  and  Margaret. 

Andrew  C.  Armstrong,  William  Kent,  James  Nutman,  (who 
claims  the  house  and  lot  by  mesne  conveyance  thereof  from 
Eliza's  grantee  thereof,)  and  the  heirs  of  Peter  Kean,  deceased, 
are  made  defendants. 

Assuming  that  the  bonds  and  mortgages,  stocks,  and  personal 
property  conveyed  by  the  said  marriage  settlement  to  W.  Kent, 
in  trust,  as  therein  stated,  are  the  proceeds  of  the  property  de- 
vised and  bequeathed  by  the  will  of  Margaret  Armstrong  to 
Eliza  R.  Armstrong,  in  the  manner  in  the  said  will  provided, 
with  the  limitation  over  as  also  therein  provided,  the  questions 
presented  for  consideration  are  the  same  as  would  be  presented 
to  a  court  of  Jaw  under  a  will  made  by  one  having  the  legal 
estate  in  this  real  and  personal  property  devising  and  bequeath- 
ing to  Eliza  R.  Armstrong  in  the  manner  provided  by  this  will, 
with  the  limitation  over  therein  provided. 

It  is  a  devise  of  all  the  rest  and  residue  of  the  estate,  real, 
personal,  or  mixed,  to  Eliza  K.  Armstrong,  to  be  by  her  pos- 
sessed, enjoyed,  and  occupied,  to  her  and  her  heirs  forever ;  but 
if  she  should  die  without  heirs  and  intestate,  then  that  all  the 
estate  above  devised  to  her  shall  vest  in  her  brother  Charles  M. 
Armstrong  and  sister  Margaret  Salter  and  their  heirs,  to  be 
divided  between  them,  share  and  share  alike. 

The  questions  presented  are — 

1st.  Whether  these  clauses,  taken  together,  and  by  force  of 
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the  words  "  and  intestate,"  do  or  do  not  give  to  Eliza  a  fee  simple 
in  the  lands,  and  an  absolute  property  in  the  personal  estate,  or 
if  not  a  fee  simple  in  the  lands,  an  absolute  property  in  the  per- 
sonal estate. 

2d.  If,  by  force  of  the  words  "and  intestate,"  neither  a  fee 
simple  in  the  lands,  nor  an  absolute  property  in  the  personal  es- 
tate is  given,  what  estate  is  given  to  Eliza  in  the  lands?  Is  it  a 
fee  tail  in  Eliza,  with  a  contingent  remainder  over  to  Charles  and 
Margaret,  or  is  the  limitation  over  to  Charles  and  Margaret  an 
executory  devise?  In  oilier  words,  are  the  words  "without 
heirs,"  or  the  words  "  without  heirs  and  intestate,"  to  be  con- 
strued to  mean  an  indefinite  failure  of  issue,  or  only  a  failure  of 
issue  at  the  time  of  Eliza's  death  ? 

3d.  If  the  will  be  construed  to  give  Eliza  an  estate  tail  in  the 
lands,  what  estate  or  interest  had  she  in  the  personal  property  ? 

4th.  If  the  limitation  over  be  construed  to  be  an  executory 
devise,  is  (such)  a  limitation  over  of  personal  property  on  one's 
dying  without  heirs  and  intestate  within  the  rules  of  law? 

5th.  \V  hat  was  the  effect  in  law  of  the  deed  from  Margaret 
Salter,  Charles  M.  Armstrong  and  Edward  Armstrong,  to  Eliza 
Rosetta  Armstrong,  referred  to  in  the  pleadings,  and  how  does 
it  affect  the  trust  to  William  Kent? 

These  I  conceive  to  be  questions  involving  rules  of  property  that 
should  be  settled  by  the  law  courts,  and  I  shall  accordingly  direct 
a  case  to  be  made  for  the  opinion  of  the  Supreme  Court  thereon. 

The  case  was  argued  before  the  Supreme  Court,  and  the  fol- 
lowing is  a  copy  of  the  opinion  certified  by  the  Supreme  Court 
to  the  Chancellor : 

NEW  JERSEY  SUPREME  COURT. 

OCTOBER  TERM,  1848. 


Between 

CHARLES  M.  ARMSTRONG,  WILLIAM  D. 
SALTER,  and  MARGARET,  his  wife, 
and  GEO.  T.  ELLIOTT,  complainants, 

i 


and 


ANDREW  C.  ARMSTRONG,  WM.  KENT, 
JAMES  NUTMAN,  JOHN  KEAN,  HAM- 
ILTON FISH,  and  JULIA,  his  wife,  and 
CHRISTINE  KEAN,  defendants. 


On  a  case  submit- 
ted by  Vie  Cluincd- 
lor  to  Hie  Supreme 
Court. 
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I,  Henry  W.  Green,  Chief  Justice  of  the  Supreme  Court,  do 
certify  to  his  Honor,  Oliver  S.  Halsted,  Chancellor  of  the  State 
of  New  Jersey,  that  the  questions  submitted  in  the  above  cause 
came  on  to  be  heard  before  the  justices  of  the  Supreme  Court,  at 
the  July  Term  of  said  court,  in  the  presence  of  the  Chief  Justice 
and  Justices  Nevius  and  Carpenter,  and  were  then  debated  by 
'the  counsel  of  the  respective  parties,  and  the  court  took  time  to 
consider  the  same  until  the  present  October  Term  of  said  court, 
and  I  report,  as  the  unanimous  opinion  of  the  said  court,  that 
Margaret  Armstrong,  by  the  will  in  the  said  case  mentioned,  in 
the  residuary  clause  thereof,  devised  to  her  daughter,  Eliza 
Rosetta  Armstrong,  an  estate  in  fee  simple  in  the  lands,  and  be- 
queathed to  her  an  absolute  property  in  the  personal  estate 
therein  devised  and  bequeathed  to  her;  that  the  words  "  with- 
out heirs  and  intestate,"  in  that  clause,  imply  a  power  of  dis- 
position, and  is  inconsistent  with  and  avoids  the  limitation  over; 
that  so  far  as  the  said  lands  and  personal  estate  were  embraced 
in  the  property  conveyed  to  William  Kent,  the  same  passed 
under  the  trusts  expressed  in  the  marriage  article  referred  to  in 
the  said  case.  And  I  further  report,  as  the  opinion  of  the  said 
court,  that  the  deed  referred  to  did  not,  in  the  view  taken  of  the 
case  by  the  court,  affect  the  trust  in  William  Kent. 

Dated  10th  February,  1849. 

HENRY  W.  GREEN. 

The  opinion  of  the  Supreme  Court  will  be  found  at  length  in 
?  Zabriskie's  Rep.  518. 

A  decree  was  signed  by  the  Chancellor  accordingly. 

KEVERSED,  2  Hal.  Ch.  637. 
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JOSEPH  H.  VAN  MATER,  JR.,  v.  DANIEL  HOLMES. 

1.  The  bill  stated  that  in  January,  1842,  II.  V.  and  J.  V.,  in  consideration 
of  $10,000,  conveyed  to  the  complainant  a  farm  ;  that  the  agreement  for  the 
male  had  been  concluded  some  days  prior  to  the  execution  of  the  deed ;  that 
the  deed  was  recorded  a  few  days  after  its  delivery.     That  at  the  delivery  of 
the  deed  the  complainant  was  ignorant  of  the  existence  of  a  judgment  in 
favor  of  the  defendant  in  the  bill  against  the  said  H.  V.  and  J.  V.,  or  that  the 
defendant  held  a  judgment  bond  against  them.     That  the  object  of  H.  V.  and 
J.  V.  in  selling  said  farm,  was  to  raise  money  to  pay  their  creditors,  of  whom 
the  defendant  was  one,  and  that  the  said  money  was  duly  applied  in  the  pay- 
ment of  their  debts.     That  during  the.  negotiation  for  the  said  purchase  by 
the  complainant,  the  defendant  was  acquainted  with  the  whole  matter,  and 
•was  told  by  H.  V.  of  the  intended  sale  to  the  complainant,  and  advised  the 
making  thereof,  and  knew  that  the  complainant  was  buying  the  property  sup- 
posing it  to  be  clear  of  any  judgment  in  his  favor,  but  that  the  defendant, 
after  said  agreement  of  purchase  and  sale  had  been  made,  and  on  the  19th  pf 
January,  1842,  had  a  judgment  entered  up  on  a  judgment  bond  he  held  against 
said  H.  V.  and  J.  V.     That  the  said  H.  V.  and  J.  V.  had  ample  real  estate 
remaining  in  them  after  the  said  sale  to  satisfy  the  defendant's  judgment,  but 
that  he  released  the  same,  or  large  portions  thereof,  from  the  lien  of.said  judg- 
ment.    That  the  defendant,  before  the  said  sale,  held  two  judgments  against 
the  said  H.  V.  and  J.  V.,  which  had  been  assigned  to  him,  and  that  on  the  7th 
December,  1842,  they  transferred  to  him  a  draft  for  $0000,  drawn  upon  and 
accepted  by  certain  persons  in  Kentucky,  as  collateral  security  for  the  pay- 
ment of  his  said  two  last-mentioned  judgments,  amounting  to  about  $5000, 
the  defendant  agreeing,  under  hand  and  seal,  to  apply  what  he  should  receive 
on  the  said  draft,  first,  to  the  payment  of  his  said  two  last-mentioned  judg- 
ments, and  to  account  for  the  surplus.     That  the  defendant  received  on  said 
draft  $5287.52,  and  did  not  apply  the  same  on  his  said  two  judgments,  but 
raised  the  amount  of  said  judgments  by  sales  on  execution,  and  now  insist* 
on  appropriating  said  money  to  judgments  entered  since  the  said  deed  to  the 
complainant,  and  which  the  defendant  holds  against  the  said  H.  V.  and  J.  V  , 
leaving  older  judgments  unpaid,  and  thereby  charging  the  complainant's  farm 
with  the  amount  thereof.     And  that  the  defendant  has  caused  an  execution 
issued  on  his  said  judgment  of  January  19th,  1842,  to  be  levied  upon  the  com- 
plainant's said  farm.     The  bill  prayed  relief,  and  an  injunction   restraining 
sale  on  the  last-mentioned  execution.     The  injunction  was  allowed. 

2.  An  answer  was  put  in,  and  a  motion  thereupon  made  to  dissolve  the  in- 
junction.   The  injunction  was  retained  until  the  hearing. 

On"  the  10th  of  April,  1845,  Joseph  H.  Van  Mater,  Jr.,  ex- 
hibited his  bill,  stating  that  in  January,  1842,  Holmes  Van 
Mater,  his  father,  and  Joseph  H.  Van  Mater,  his  uncle,  in  con- 
sideration of  $10,000,  sold  and  conveyed  to  him  a  valuable 
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farm  in  Middletown,  Monmouth  county.  That  the  agreement 
fur  sale  had  been  concluded  some  days  prior  to  the  execution 
and  delivery  of  the  deed.  That  very  shortly  after  the  delivery 
of  the  deed,  to  wit,  on  the  22d  of  January,  1842,  it  was  re- 
corded in  the  clerk's  office  of  Monmouth.  That  at  the  time  of 
the  negotiation  for  the  purchase  of  said  farm,  as  well  as  at  the 
time  of  the  delivery  of  the  deed  therefor,  he  was  ignorant  of  the 
existence  of  the  judgment  in  favor  of  the  defendant,  Daniel 

Holmes,  for  $19,427.36,  to  secure  the  sum  of  $ ,  or  of  any 

other  judgment  of  like  character,  and  he  was  likewise  ignorant 
that  he  held  a  judgment  bond  therefor.  That  he  was  confident 
the  estate  of  the  said  Joseph  II.  and  Holmes  Van  Mater  was 
amply  sufficient  to  pay  all  judgments  then  had  and  entered 
against  them.  That  thereupon  he  purchased  said  farm  at  a  full 
and  fair  price,  and  accepted  a  deed  therefor,  with  warranty 
against  all  encumbrances.  That  the  object  of  the  sale  of  said 
farm  was  to  raise  money  for  the  creditors  of  the  said  Joseph  H. 
and  Holmes  Van  Mater,  of  whom  the  defendant  w-as  one,  and 
the  complainant  charges  that  the  said  money  was  duly  applied  in 
payment  of  debts  of  the  said  Joseph  H.  and  Holmes  Van  Mater. 
The  bill  states  that  during  the  time  of  the  negotiation  for  the 
purchase  of  the  said  property  by  the  complainant,  the  defendant 
was  acquainted  with  the  whole  matter;  that  the  defendant  is 
the  brother-in-law  of  the  said  Joseph  H.  and  Holmes  Van  Ma- 
ter, and  the  uncle  of  the  complainant;  that  he  lived  near  the 
complainant,  frequently  saw  and  talked  with  him,  and  had  every 
opportunity  of  informing  the  complainant  of  his  judgment,  or  of 
his  intention  to  obtain  a  judgment,  before  the  delivery  of  the 
deed  to  the  complainant.  That  the  defendant  was  told  by  the 
said  Holmes  Van  Mater,  the  complainant's  father,  of  the  intended 
sale  to  the  complainant,  the  price,  &c.,  and  advised  and  coun- 
seled the  sale  being  made.  That  he  well, knew  the  complainant 
was  buying  said  property  clear,  as  complainant  supposed,  of  any 
such  judgment  as  he  now  claims  against  it.  That,  notwith- 
standing all  this,  after  the  agreement  to  purchase  had  been  made, 
and  he  knew  it,  as  complainant  charges,  and  nothing  remained 
but  the  execution  and  delivery  of  the  deed,  the  defendant,  as  the 
complainant  believes,  went  to  New  Brunswick  and  had  a  judg- 
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ment  signed,  on  the  19th  of  January,  1842,  before  a  justice  of 
the  Supreme  Court,  for  $19,429.36  debt,  and  $4  costs,  and 
forthwith  sent  the  record'  to  the  clerk's  office  of  the  Supreme 
Court  at  Trenton,  where  it  was  filed,  on  the  20th  of  the  same 
month  ;  and  the  complainant  submits  that,  under  these  circum- 
stances, the  said  judgment  is  not  a  lien  prior  to  the  complain- 
ant's deed  ;  that  the  defendant  was  bound,  in  equity,  to  apprise 
the  complainant  of  his  intended  action  on  his  judgment  bond, 
the  same  bearing  date  August  31st,  1841,  or  of  the  judgment 
itself,  after  the  same  was  signed  ;  and  that  his  failure  to  do  so — 
his  standing  by,  advising  the  sale,  and  seeing  the  complainant 
purchase  without  notifying  him  of  any  claim  or  encumbrance, 
and  knowing,  too,  the  embarrassments  of  the  said  Joseph  H. 
and  Holmes  Van  Mater,  and  the  little  security  their  covenants 
would  give  to  the  purchaser — was  a  fraud  in  equity  which 
avoids  his  judgment  as  against  the  complainant. 

That,  subsequent  to  the  said  conveyance  to  the  complainant, 
the  said  Joseph  H.  and  Holmes  Van  Mater  were  yet  the  owners 
of  a  very  large  and  valuable  real  estate  in  said  county ;  that  the 
defendant's  said  judgment  was  a  lien  on  the  said  remaining  real 
estate — all  which,  in  equity,  must  have  been  first  sold  to  pay 
said  judgment,  before  the  defendant  could  fall  back  on  the  farm, 
which  had  been  before  sold  to  the  complainant. 

The  bill  charges  that  there  was  ample  real  estate  remaining, 
after  the  sale  to  the  complainant,  to  have  satisfied  the  said  judg- 
ment, but  that  the  defendant,  without  the  assent  of  the  com- 
plainant, released  and  discharged  said  real  estate,  or  large  por- 
tions thereof,  and,  more  particularly,  he  released  and  discharged 
from  his  said  judgment,  a  farm  situate  in  said  county,  sold  ami 
conveyed  to  one  — .  Cook,  for  $13,000,  or  thereabouts;  and  the 
complainant  submits  that  the  defendant  cannot  thus  interfere 
with  and  destroy  the  rights  and  equities  of  the  complainant,  and 
that,  by  his  act  aforesaid,  he  has  released  and  discharged  the  farm 
of  the  complainant  from  his  said  judgment,  if  the  same  ever 
was  a  lien  thereon. 

That  the  defendant  held  two  judgments  against  the  said  Jo- 
seph H.  and  Holmes  Van  Mater,  which  had  been  assigned  to  him, 
one  in  favor  of  Elisha  Laird,  for  $ ,  or  thereabouts,  and  one 
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in  favor  of  — .  Hendriekson,  for  $ ,  or  thereabouts. 

That  on  the  7th  of  December,  1842,  a  draft  drawn  by  Joseph 
H.  Van  Mater,  endorsed  by  Holmes  Van  Mater,  upon  certain 
persons  in  Kentucky,  and  by  them  accepted,  for  $6000,  was 
assigned  to  the  defendant,  as  collateral  security,  to  pay  him  the 
two  judgments  last  mentioned,  amounting,  together,  to  about 
$5000;  and  the  defendant,  at  the  time  of  the  assignment  and 
accompanying  the  same,  promised  and  agreed,  by  writing  under 
his  hand  and  seal,  that  he  would,  on  the  receipt  of  the  balance 
due  on  said  bill  of  exchange  or  draft,  apply  the  proceeds,  in  the 
first  place,  to  the  payment  of  the  said  Laird  judgment,  and,  sec- 
ondly, to  the  payment  of  tl|e  said  Hendrickson  judgment,  and, 
if  more  than  enough  for  those  purposes,  he  was  to  account  for  the 
surplus.  That  the  defendant  received  on  said  draft,  $5287.52, 
as  the  complainant  is  informed  and  believes,  and  has  neglected 
and  refused  to  apply  the  said  money  on  the  said  two  judgments, 
but  raised  the  amount  of  said  judgments  by  sales  on  execution, 
and  now,  as  the  complainant  is  informed,  insists  on  his  right  to 
appropriate  said  money  to  judgments  entered  since  the  said  deed 
to  the  complainants,  and  which  he  holds  against  the  said  Joseph 
H.  and  Holmes  Van  Mater,  leaving  an  older  judgment,  or  older 
judgments,  unpaid,  and  thereby  reaching  back  of  the  complain- 
ant's said  deed,  and  charging  his  said  farm  with  the  amount 
thereof. 

The  bill  states  that  the  complainant  is  informed  and  believes, 
that  divers  other  large  sums  of  money — more  particularly  $700, 
or  thereabouts — received  on  a  note,  given  by  one  — .  Cook  to  said 
Joseph  H.  and  Holmes  Van  Mater,  and  placed  in  the  hands  of 
the  defendant  for  collection,  have  never  been  accounted  for  by  the 
defendant,  nor  specifically  appropriated  by  any  one  to  the  pay- 
ment of  any  particular  debt — which  said  sums,  the  complainant 
insists,  the  law  will  now  apply  to  the  said  oldest  judgment,  iu 
favor  of  the  defendant,  and  thereby  relieve  the  complainant's 
farm  of  that  amount  of  burden,  if  the  said  judgment  be  an 
encumbrance  at  all  thereon. 

That  at  the  time  of  the  said  sale  to  the  complainant,  the  said 
Joseph  H.  and  Holmes  Van  Mater  were  much  embarrassed,  and 
that  they  have  been  since  sold  out  at  sheriff's  sales,  bj  virtue  of 
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sundry  executions  in  favor  of  the  defendant  and  others;  and 
that  they  are  now  wholly  without  means  to  respond  to  the  com- 
plainant on  their  said  covenants  of  warranty  in  their  said  deed 
to  him  ;  and  that  if  the  farm  in  question  be  sold  under  execu- 
tion, the  complainant  will  be  entirely  without  remedy. 

That  the  defendant  has  had  an  execution  issued  on  his  judg- 
ment of  January  19th,  1842,  and  levied  oil  the  complainant's 
farm. 

The  bill  prays  that  the  said  judgment  may  be  declared  not  to 
be  a  lien  or  encumbrance  on  the  said  farm  of  the  complainant,  or 
if  the  court  shall  think  it  is  an  encumbrance,  then  that  an  ac- 
count be  taken  of  all  moneys  received  by  the  defendant,  as  before 
mentioned,  and  that  the  same  may  be  credited  on  the  judgments 
first  entered  ;  or  if  the  court  shall  think  this  cannot  be  now 
done,  they  having  been  paid  and  satisfied,  then  that  the  credit 
be  put  upon  the  oldest  unsatisfied  judgment;  and  that  the  com- 
plainant may  have  the  benefit  of  the  doctrine  of  substitution  in 
those'cases  where  the  defendant  has  had  the  option  of  two  funds  ; 
and  that  a  general  account  may  be  taken  of  all  moneys  which  the 
defendant  has  received,  or  might-have  received  but  for  his  default 
upon  his  said  judgment,  and  the  complainant's  farm  held  liable 
for  the  balance  only  ;  and  that  in  the  meantime,  the  defendant 
and  the  sheriff  be  restrained  by  injunction  from  proceeding  to 
sell  the  said  farm  of  the  complainant  on  the  said  execution. 

An  injunction  was  granted  according  to  the  prayer  of  the  bill. 

The  defendant  put  in  his  answer  on  the  7th  of  April,  1847. 
He  says  he  has  understood,  and  believes  it  to  be  true,  that  on  the 
21st  or  22d  of  January,  1842,  Joseph  H.  and  Holmes  Van  Ma- 
ter, in  consideration  of  $10,000,  sold  and  conveyed  to  the  con- 
plainant  the  farm  in  the  bill  mentioned,  and  that  the  deed  there- 
for was  recorded  on  the  22d  of  January,  1842;  but  says  he  is 
ignorant  whether  the  said  deed  was  actually  delivered  on  the 
21st  or  22d  of  January,  1842. 

He  says  he  is  ignorant  whether  or  not  the  agreement,  or  any 
agreement  for  said  farm  had  been  concluded  some  days,  or  any 
other  time,  prior  to  the  execution  and  delivery  of  said  deed  ;  but 
if  there  was  any  such  agreement  concluded  prior  to  the  execu- 
tion and  delivery  of  said  deed,  he  says  he  was  entirely  ignorant 
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that  any  such  agreement  had  been  concluded,  except  that  he  was 
told  by  Aaron  Longstreet,  a  few  days  before  lie  entered  up  his 
judgment,  that  Holmes  Van  Mater  had  agreed  to  let  the  com- 
plainant have  said  farm,  but  that  Joseph  Van  Mater  was  not 
willing  to  enter  into  such  agreement. 

He  says  he  does  not  know,  of  his  own  knowledge,  whether  or 
not  the  complainant,  either  at  the  time  of  the  alleged  negotiation 
for  the  purchase  of  said  farm,  or  at  the  time  of  the  delivery  of 
the  deed  therefor,  was  entirely  ignorant  of  this  defendant's  judg- 
ment for  $19,427.36;  but  he  says  that  his  judgment  bond,  upon 
which  said  judgment  is  entered,  is  dated  and  was  delivered  on 
the  31st  of  August,  1841 ;  and  that  he  left  home  on  his  way  to 
Trenton,  on  the  17th  or  18th  of  January,  1842,  for  the  pur- 
pose of  entering  up  said  judgment;  and  he  states  that  he  believes 
and  charges  the  truth  to  be,  that  the  complainant,  when  this  de- 
fendant so  left  home,  well  knew  of  the  existence  of  the  said 
judgment  bond,  and  that  this  defendant  left  home  on  his  way  to 
Trenton  for  the  express  purpose  of  entering  up  said  judgment 
bond;  and  he  further  charges  the  truth  to  be,  that  the  complain- 
ant, at  and  before  he  received  his  said  deed,  well  knew  that  this 
defendant  had  gone  for  the  purpose  of  entering  up  his  said  judg- 
ment bond,  or  that  the  complainant  had  been  informed,  or  had 
reason  to  suspect  that  this  defendant  had  gone  to  Trenton  to  en- 
ter judgment  on  his  said  bond  and  actually  had  done  so. 

He  denies  that  the  complainant,  either  at  the  time  of  the  al- 
leged negotiation,  or  at  the  time  of  .the  delivery  of  the  deed,  was 
ignorant  that  this  defendant  held  the  said  judgment  bond  ;  but 
on  the  contrary,  he  says  that  at  and  prior  to  the  date  of  the  said 
judgment  bond,  the  complainant  was  indebted  to  this  defendant 
between  $1500  and  $1800,  for  goods  and  merchandise  previ- 
ously sold  by  this  defendant  to  the  complainant,  for  which  this 
defendant  held  the  joint  note  of  the  complainant  and  Holmes 
Van  Mater,  and  which  said  debt  of  the  complainant  was,  at  the 
time  of  the  giving  of  said  judgment  bond,  at  the  urgent  solicita- 
tion of  the  said  Holmes  Van  Mater,  incorporated  in  and  made 
part  of  the  consideration  of  the  said  judgment  bond  and  said 
note  of  complainant  and  Holmes  Van  Mater,  delivered  up  to  said 
Holmes  Van  Mater  and  considered  in  the  arrangement  then  made 
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as  so  much  cash  ;  all  which  was  Hone,  as  this  defendant  expressly 
charges,  with  the  knowledge  and  consent  of  the  complainant ; 
and  of  all  which,  this  defendant  expressly  charges  and  believes, 
the  complainant  had  full  knowledge  from  the  time  of  the  exe- 
cution of  said  judgment  bond  until  the  actual  entry  of  said 
judgment. 

He  says  he  is  ignorant  whether  or  not  the  complainant  was, 
either  at  the  time  of  the  alleged  negotiation  or  at  the  time  of 
delivery  of  said  deed,  confident  that  the  estate  of  said  J.  H.  and 
H.  Van  Mater  was  amply  sufficient  to  pay  all  judgments  then 
held  against  them,  or  purchased  said  farm  upon  any  such  confi- 
dence;  but  he  admits  the  complainant  gave  a  full,  fair  price  for 
said  farm,  with  full  warranty  against  all  encumbrances  ;  but  he 
does  not  know  that  the  price  the  complainant  gave  for  it  was 
beyond  its  actual  value. 

He  says  he  is  ignorant  whether  or  not  the  object  of  said  sale 
was  to  raise  money  for  the  creditors  of  said  Joseph  H.  and 
Holmes  Van  Mater,  but  admits  that  he  was  and  is  one  of  theii 
creditors,  and  denies  that  he  ever,  as  one  of  said  creditors,  re- 
ceived any  of  the  proceeds  of  said  sale,  and  says  he  does  not 
know,  and  does  not  believe,  that  said  money  was  duly  applied 
in  payment  of  debts  of  said  Joseph  H.  and  Holmes  Van  Mater. 

He  denies  that,  during  the  time  of  said  alleged  negotiation, 
he  was  acquainted  with  the  whole  matter,  further  than  what  is 
stated  in  this  answer;  but  admits  he  is  the  brother-in-law  of  the 
said  Joseph  H.  and  Holmes  Van  Mater,  and  the  uncle  of  com- 
plainant, and  that  he  lived  near  the  complainant,  and  frequently 
saw  and  talked  with  him  ;  but  he  denies  that  he  had  every  or 
any  opportunity  of  informing  the  complainant  of  the  said  judg- 
ment, previous  to  the  delivery  of  the  complainant's  deed.  On 
the  contrary,  he  states  that  he  did  not  return  from  Trenton,  at 
the  time  of  entering  up  said  judgment,  until  the  22d  or  23d  of 
January,  1842,  and  which  was  after  the  delivery  of  the  com- 
plainant's deed. 

'  He  admits  that,  from  the  date  of  his  said  judgment  bond  unt.l 
he  left  home  for  Trenton,  as  aforesaid,  to  enter  it  up,  In-  bad 
every  opportunity  of  informing  the  complainant  of  his  intent  to 
obtain  judgment  on  his  said  bond,  but  hedenira  that  he  had  any 
opportunity  after  he  left  home  as  aforesaid,  before  the  dehvery  o 
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the  complainant's  deed  ;  but  he  says  that  he  made  use  of  no 
means  to  conceal  his  intentions  of  entering  up  judgment  on  his 
said  bond  from  the  complainant ;  but,  on  the  contrary,  he  states 
and  charges  the  truth  to  be,  that  the  complainant  well  knew  of 
his  said  judgment  bond  from  its  date,  and  had  no  reason  to  ex- 
pect or  believe  that  this  defendant  would  delay  entering  judg- 
ment as  long  as  he  did. 

He  further  states  that  several  judgments  had  been  obtained 
against  the  said  Joseph  H.  and  Holmes  Van  Mater  since  the 
date  of  his  said  bond,  and  others  were  prosecuting  their  claims 
to  judgment;  and  that  he  had  expressly  told  Holmes  Van  Mater, 
several  weeks  before,  that  he  intended  to  wait  no  longer,  and 
meant  to  enter  up  his  said  judgment. 

He  states  that  at,  and  for  a  long  time  previous  to,  the  17th  of 
January,  1842,  the  said  Joseph  H.  and  Holmes  Van  Mater  were 
seized  of  several  large  tracts  of  land  in  Monmouth,  (stating 
them,)  and  that  the  following  mortgages  had  been  put  upon  the 
same,  and  were  then  liens  upon  the  same,  viz.  (stating  them) ; 
that,  besides  said  mortgages,  there  were  legacies  which  were  prior 
liens  on  three  of  said  farms,  (naming  them,)  due  Mary  Lloyd,  of 
about  $4000.  That  besides  said  encumbrances,  there  were,  at 
the  same  time,  the  following  judgments  against  Joseph  H.  and 
Holmes  Van  Mater,  (stating  them,)  which  were  liens  on  all  their 
real  estate.  That  John  Crawford  obtained  judgment  against 
Holmes  Van  Mater,  in  the  Monmouth  Circuit  Court,  on  the 
19th  of  October,  1841,  for  about  $270,  and  Garret  Smock  a 
judgment  against  said  Holmes  Van  Mater,  in  the  same  court, 
on  the  same  day,  for  about  $155;  and  that,  on  the  17th  of 
January,  1842,  there  were  several  suits  pending  against  the  said 
Joseph  H.  and  Holmes  Van  Mater,  which  would  be  ripe  for 
judgment  at  the  next  terms  of  the  Monmouth  courts,  which 
came  on  the  4th  Tuesday  of  January  and  July,  and  in  which 
judgments  were  in  fact  entered,  in  said  terms,  one  in  favor  of 
Frederick  Kingston,  for  about  $310,  and  one  in  favor  of  Elisha 
Laird,  for  about  $2000. 

That  on  the  6th  of  April,  1842,  he  entered  up,  in  the  Court 
of  Common  Pleas  of  Monmouth,  a  judgment  by  confession,  on 
another  judgment  bond  given  by  said  Joseph  H.  and  Holmes 
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Van  Mater  to  him,  for  $8106,  real  debt,  $4053,  on  a  judgment 
bond  dated  April  5th,  1812,  for  other  debts  owing  him. 

That  said  Joseph  H.  and  Holmes  Van  Mater  gave  a  judgment 
bond  on  the  25th  of  January,  1842,  to  one  Daniel  Van  Mater, 
and  judgment  was  entered  in  the  Monmouth  Pleas  on  the  same, 
on  the  3d  of  February,  1842,  for  a  real  debt  of  $2000,  or  there- 
abouts. That  executions  were  issued  on  the  above  judgments 
which  had  been  entered  previous  to  this  defendant's,  and  were  in 
the  hands  of  the  sheriff  to  be  executed  ;  and  that  the  said  Joseph 
H.  and  Holmes  Van  Mater  were  in  the  habit  of  advising  with 
him  as  to  their  business;  and  his  advice  to  them  was,  generullv, 
to  sell  their  real  estate  as  fast  as  they  could  to  advantage,  to  clear 
off  said  encumbrances. 

That  the  farm  in  the  bill  mentioned  as  having  been  sold  to  the 
complainant,  at  and  prior  to  said  17th  of  January,  1842,  be- 
longed to  one  Aaron  Longstreet,  and  that  said  Longstreet,  on  the 
said  17th  of  January,  1842,  sold  it  to  Joseph  H.  and  Holmes 
Van  Mater,  for  $10,000,  the  deed  for  which  was  recorded  on  the 
18th  of  January,  1842  ;  and  that  the  said  Joseph  IT.  and  Holmes 
Van  Mater  paid  for  said  farm  by  selling  to  said  Longstreet, 
Garret  Hiers,  and  Haddock  Whitlock  the  said  Middletown 
Point  property  at  $12,000,  and  the  payments  were  arranged  by 
paying  the  said  Van  Maters  $2000  in  cash,  and  by  transferring 
the  said  Crawford  mortgage  of  $4500  from  the  said  Middletown 
Point  property  to  the  farm  so  sold  by  Longstreet  to  the  said 
Van  Maters. 

He  says  he  does  not  recollect  that  he  was  told  by  said  Holmes 
Van  Mater  of  the  intended  sale  to  the  complainant,  the  priiv, 
&c. ;  but  he  admits  that  he  was  aware  of  the  said  intended 
exchange  with  Longstreet,  and  which  this  defendant  assented  to 
on  the  express  condition  only  that  the  said  $2000  should  be  ap- 
propriated to  the  then  existing  encumbrances;  and  he  thinks  it 
possible  that  said  Holmes  Van  Mater  may  have  told  him  that, 
in  case  such  exchange  was  effected,  he  intended  to  sell  said  farm 
to  the  complainant. 

He  says  he  has  no  recollection  that  he  advised  and  counseled 
said  sale  to  the  complainant,  bujt  says  that  if  he  did  so  it  was 
upon  the  express  condition  that  the  purchase  money  should  be 
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appropriated  towards  paying  off  the  then  existing  encum- 
brances. 

He  says  he  never  had  any  communication  with  the  complain- 
ant with  respect  to  said  sale,  and  never  advised  or  counseled  him 
to  buy  it ;  and  he  charges  the  truth  to  be  that  the  $5500,  the 
balance  of  the  purchase  money  of  said  sale  to  complainant,  after 
taking  out  the  said  Crawford  mortgage,  was  never  in  any  way 
appropriated  to  pay  off  said  prior  judgments  and  encumbrances. 

He  denies  that  he  well  knew,  or  that  he  had  any  suspicion  that 
the  complainant  was  buying  said  property,  as  he  supposed,  clear 
of  this  defendant's  judgment;  on  the  contrary,  he  believes  and 
charges  the  truth  to  be,  that  the  complainant,  at  the  time  he  took 
his  said  deed,  well  knew  that  the  defendant  had  left  home  for  the 
purpose  of  entering  up  his  said  judgment  bond,  and  that  none 
of  the  purchase  money  was,  in  fact,  paid  at  the  delivery  of  the 
deed,  and  that  the  said  Holmes  Van  Mater  and  the  complainant 
hurried  through  the  execution,  delivery,  and  recording  said  deed, 
for  the  express  purpose,  if  possible,  of  getting  ahead  of  the  judg- 
ment which  they  well  knew  this  defendant  was  in  the  act  of  en- 
tering up,  and  that  no  part  of  the  purchase  money  was  paid  until 
some  time  after  thfs  defendant's  execution  was  put  into  the  sher- 
iff's hands,  and  was  then  paid,  if  it  ever  has  in  fact  been  paid, 
with  the  full  knowledge  of  this  defendant's  judgment  and  execu- 
tion, and  was  then  paid,  not  because  the  complainant  did  not 
think  this  defendant's  judgment  was  a  lien  as  against  him,  but 
under  the  expectation  that  the  balance  of  said  property  of  Joseph 
H.  and  Holmes  Van  Mater  would  pay  off  all  prior  encum- 
brances, including  this  defendant's  judgment. 

He  says  he  was  ignorant,  at  the  time  he  entered  up  his  said 
judgment,  that  any  agreement  had  been  made  by  the  complainant 
to  purchase,  and  that  nothing  remained  to  be  done  but  the  execu- 
tion and  delivery  of  the  deed  to  consummate  the  contract,  except 
as  hereinbefore  stated  ;  but  he  admits  and  charges  that,  becom- 
ing uneasy  about  his  said  debt,  both  on  account  of  the  manner 
in  which  the  said  Joseph  H.  and  Holmes  Van  Mater  were  acting, 
and  the  pressing  of  other  claims  to  judgment,  after  having  given 
the  said  Holmes  Van  Mater  notice  that  he  should  enter  up  his 
judgment  on  his  said  bond,  he  left  home  on  the  17th  or  18th  of 
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January,  1842,  for  Trenton,  for  the  purpose  of  entering  up  hi8 
judgment  in  the  Supreme  Court,  to  bind  all  the  lands  of  the  said 
Joseph  H.  and  Holmes  Van  Mater  in  this  state,  and  met,  at 
Trenton,  his  counsel,  James  S.  Green,  who  having  drawn  up  the 
necessary  papers,  this  defendant  went  to  New  Brunswick  to  find 
a  Justice  of  the  Supreme  Court,  where  the  said  judgment  was 
signed  by  Justice  Nevius,  with  which  this  defendant  returned  to 
Trenton,  and  caused  the  same  to  be  filed  on  the  19th  or  20th  of 
January,  1842,  and  then  sent  the  execution  to  the  sheriff,  who 
received  it  on  the  22d  of  said  month  ;  and  that,  having  other 
business  a£  Trenton,  he  did  not  return  until  the  22d  or  23d  of 
said  January. 

He  charges  the  truth  to  be  that  the  complainant  well  knew  of 
his  said  judgment  bond  from  the  time  of  its  date,  and  also  well 
knew,  when  he  took  his  deed,  that  this  defendant  had  gone  to 
Trenton  to  have  it  entered  up;  and  that  the  complainant  knew 
or  suspected  that  the  judgment  had  been  actually  entered  when 
he  took  his  deed,  and  also  knew  that  the  execution  was  in  the 
hands  of  the  sheriff  long  before  he  paid  a  cent  of  the  purchase 
money  ;  and  he  submits  he  was  not  bound  in  equity  to  apprise 
the  complainant  more  than  he  was  anybody  else,  of  his  in- 
tended action  on  his  said  bond  ;  and  he  denies  that  he  stood  by 
and  advised  the  said  sale  to  the  complainant,  and  that  he  saw 
the  complainant  purchase  without  in  the  slightest  degree,  (this 
is  the  language  of  the  bill,)  notifying  him  of  any  claim  or  en- 
cumbrance. 

He  admits  that,  subsequent  to  the  conveyance  to  the  complain- 
ant, the  said  Joseph  H.  and  Holmes  Van  Mater  were  yet  the 
owners  of  a  very  large  and  valuable  real  estate  in  said  county, 
and  that  his  judgment  was  a  lien  on  said  remaining  real  estate  as 
well  as  upon  said  farm  bought  by  the  complainant;  but  he  sub- 
mits that,  under  the  circumstances,  he  was  not  bound  in  equity  to 
sell  the  said  remaining  real  estate  first  before  he  could  fall  back 
on  the  farm  sold  to  the  complainant ;  but  whether  he  was  so 
bound  or  not,  he  charges  the  truth  to  be  that  all  the  said  ivnmin- 
iug  real  estate,  except  as  hereinafter  stated,  has  been  first  sold 
under  this  defendant's  and  other  prior  executions,  leaving  a  bul- 
ance  on  this  defendant's  execution,  on  the  21st  of  March,  is  1  I, 
VOL.  n.  2  o 
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of  $3098.44,  for  the  payment  of  which  the  said  farm  sold  to  the 
complainant  is  the  only  security. 

He  denies  that,  according  to  the  best  of  his  judgment  and  be- 
lief, there  was  ample  real  estate  of  said  Joseph  H.  and  Holmes 
Van  Mater  remaining,  after  the  said  sale  to  the  complainant,  to 
have  satisfied  this  defendant's  said  judgment;  but  he  admits 
that  he  did,  together  with  the  other  previous  judgment  creditors, 
release  the  following  portions  of  real  estate,  under  the  circum- 
stances and  agreements  hereinafter  stated,  that  is  to  say,  he  re- 
leased the  said  Van  Brunt  farm,  which  was  sold  by  said  Joseph 
H.  and  Holmes  Van  Mater  to  one  John  Cook,  on  or  about  the  1st 
of  April,  1842,  for  about  $13,000 ;  but  the  said  farm  had,  as 
aforesaid,  a  previous  mortgage  encumbrance  of  $9000,  which, 
with  the  interest,  left  about  $3500  to  be  paid  by  said  Cook ; 
and  he  released  as*  aforesaid,  upon  the  express  condition  that  the 
whole  of  the  balance  of  the  said  purchase  money,  after  paying 
off  said  mortgage,  except  $700,  should  be  paid  upon  judgments 
which  were  prior  liens  to  this  defendant's  said  judgment,  and 
were  also  liens  upon  the  complainant's  said  farm  and  the  said 
Middletown  Point  property  ;  and  he  charges  the  truth  to  be  that 
all  of  said  balance  of  said  purchase  money,  except  the  $700 
aforesaid,  was  paid  upon  said  prior  encumbrances  ;  and  he  states 
that  he  was  induced  to  grant  said  release  upon  the  request  of  the 
said  Joseph  H.  and  Holmes  Van  Mater,  which  request  was  made, 
as  lie  believes  and  charges,  with  the  knowledge  and  assent  of  the 
complainant ;  and  the  said  release  was  granted  upon  the  further 
belief  of  this  defendant  that  said  sale  to  Cook  was  a  very  ad- 
vantageous one,  both  for  said  Joseph  H.  and  Holmes  Van  Mater 
and  also  to  said  complainant  and  the  other  creditors,  being,  as 
this  defendant  believes,  for  a  much  larger  amount  than  it  would 
have  brought  at  a  forced  sale,  and  as  has  in  fact  turned  out  to  be 
i  the  case,  the  said  Cook,  on  or  about  the  23d  of  October,  1843, 
.having  given  up  the  said  property  to  the  mortgagees  for  the 
.amount  of  their  mortgage,  and  thus  losing  the  whole  $3500 
which  he  had  paid  on  the  same,  over  and  above  the  said  mort- 
gage; and  this  defendant  has  no  doubt  that  if  said  sale  to  Cook 
had  not  been  made,  but  said  farm  had  been  sold  at  sheriff's  sale 
with  the  balance  of  the  property,  it  would  not  have  brought  any 
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thing  over  the  mortgage,  and  this  would  have  increased  the 
encumbrances  ahead  of  this  defendant's  judgment,  and  which 
would  have  also  been  a  lien  on  the  complainant's  farm  of  from 
$2500  to  $3000.  ' 

He  admits  that  he  released,  with  the  other  judgment  and  mort- 
gage creditors,  his  lien  on  the  Bruer  farm,  to  one  John  Croes,  on 
or  about  the  1st  of  April,  1842,  which  he  did  at  the  request  of 
the  said  Joseph  H.  and  Holmes  Van  Mater,  which,  as  he  believes 
and  charges,  was  done  with  the  knowledge  and  assent  of  the  com- 
plainant ;  and  he  states  that  he  was  induced  to  grant  said  re- 
lease because  he  thought  it  would  be  for  the  best  interest,  not 
only  of  the  said  Joseph  H.  and  Holmes  Van  Mater,  but  also  of 
the  complainant  and  the  prior  judgment  and  mortgage  creditors, 
as  well  as  all  the  other  creditors  of  said  Joseph  H.  and  Holmes 
Van  Mater ;  that  the  price  agreed  to  be  given  by  Croes  was  about 
$5000,  which  was  about  $3000  more  than  the  value  of  said 
Joseph  H.  and  Holmes  Van  Mater's  right  in  said  property,  as 
this  defendant  believes;  and  that  this  large  amount  was  agreed 
to  l>e  given  by  Croes  under  the  following  circumstances — the  said 
Joseph  H.  and  Holmes  Van  Mater  claimed  title  to  said  Joseph 
Van  Mater's  farm,  the  Van  Brunt  farm,  and  the  Bruer  farm, 
under  the  will  of  Joseph  Van  Mater,  deceased,  in  which  will, 
legacies  to  the  amount  of  $25,000  or  $30,000  were  left,  among 
which  was  one  of  about  $3500  to  said  Croes'  wife;  but  it  was 
disputed  whether  such  legacies  were  or  were  not  a  lien  upon  the 
said  last-mentioned  farms,  and  there  was  also  a  dispute  about 
the  title  of  said  Joseph  H.  and  Holmes  Van  Mater  to  said  Van 
Brunt  farm,  and,  by  way  of  compromise,  the  said  Joseph  H.  and 
Holmes  Van  Mater  sold  said  Croes  the  said  Bruer  farm  for  the 
said  sum  of  $5000,  out  of  which  was  to  be  deducted  $3000, 
which  was,  as  this  defendant  believed  then,  and  still  believes, 
$3000  more  than  the  real  value  of  their  interest;  but  this  de- 
fendant joined  in  said  release  upon  the  express  understanding 
that  all  the  balance  of  $2000  should  be  paid  upon  the  encum- 
brances prior  to  his  judgment;  and  he  believes  and  charges  that 
the  whole  of  said  $2000  was  appropriated  towards  satisfying 
said  prior  encumbrances,  and  reduced  the  liens  on  the  farm  of 
the  complainant  prior  to  that  of  this  defendant,  if  the  said  lega- 
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cy  way  a  lien  on  said  real  estate,  to  the  whole  amount  of  the  pur- 
chase money,  and  if  said  legacy  was  not  a  lien,  then  to  the  amount 
of  said  $2000,  the  amount  of  cash  actually  paid  by  Croes. 

He  says  he  believes  and  charges  that  the  right  and  title  of 
said  Joseph  H.  and  Holmes  Van  Mater,  in  said  last-mentioned 
farm,  if  sold  at  sheriff's  sale,  would  not  have  brought  more  than 
said  sum  of  $20CO. 

He  submits  that  he  has  not,  by  any  act  of  his,  released  the 
complainant's  said  farm  from  the  lien  of  his  judgment. 

He  says  that,  on  or  about  the  7th  of  December,  1842,  the 
sheriff  had  advertised  to  be  sold,  the  property  of  said  Joseph  H. 
and  Holmes  Van  Mater,  on  the  said  judgments  of  Hendrickson 
and  Laird,  and  that  this  defendant,  as  an  act  of  friendship  to 
said  Van  Maters,  advanced  to  Laird  the  amount  of  his  judg- 
ment, and  took  an  assignment  thereof,  and  that  this  defendant, 
Thomas  G.  Haight,  and  Hendrick  Longstreet,  with  like  motives, 
also  advanced  the  amount  of  said  Hendrickson  judgment,  and 
took  an  assignment  thereof. 

He  admits  that,  on  the  7th  of  December,  1842,  a  draft  drawn 
by  Joseph  H.  Van  Mater,  and  endorsed  by  Holmes  Van  Mater, 
upon  certain  persons  in  Kentucky,  and  by  them  accepted,  for 
$6000,  was  assigned  to  him  as  collateral  security  for  said  Hen- 
drickson and  Laird  jndgments. 

He  states  that  said  draft  had  fallen  due  about  the  1st  of  Feb- 
ruary, 1842,  and  had  been  protested  for  non-payment,  and  was 
then  in  litigation  in  Kentucky,  and  it  was  very  doubtful  if  any- 
thing would  be  realized  therefrom. 

He  admits  that,  at  the  time  of  the  said  assignment  of  said 
draft,  he  executed  a  writing,  under  hand  and  seal,  and  delivered 
it  to  Joseph  H.  and  Holmes  Van  Mater.  He  refers  to  the 
writing  itself,  for  its  contents. 

He  says  that  the  plaintiffs  in  said  Hendrickson  and  Laird 
judgments  were  urging  the  sale,  and  that,  to  induce  this  defend- 
ant to  delay  the  sale,  for  the  benefit  of  said  Joseph  H.  and 
Holmes  Van  Mater,  they  proposed  to  assign  him  the  said  draft, 
as  it  was  very  doubtful  if  anything  could  be  got  by  a  sale  on  said 
Laird  judgment,  and  that  the  object  of  the  paper  this* defend- 
ant signed,  was  merely  to  show  the  fact  tha^  he  had  the  assign- 
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ment  of  the  draft;  and  that  as  an  inducement  for  him  to  make 
(he  arrangement,  he  had  the  privilege  of  paying  off  the  Hen- 
drickson  judgment  out  of  the  proceeds  of  the  draft,  if  he  got  it 
before  it  was  collected  by  sale. 

He  admits  he  has  received  on  said  draft  $5287.52,  but  states 
that  he  received  it  in  the  following  sums  and  at  the  following 
times: 

February  23d,  1843 $1,600  00 

April  29th,  1843 2,350  00 

October  31st,  1843 1,287  52 

Out  of  which  ought  to  be  deducted  $17.06  for  his  expenses  in 
obtaining  it. 

He  denies  that  he  wholly  neglected  and  refused  to  apply  the 
money  on  the  two  judgments  aforesaid,  but  states  that  the  first 
money  he  received  on  said  draft  he  appropriated  towards  paying 
off  the  Laird  judgment,  as  far  as  it  would  go,  and  that  no  sale 
was  ever  made  under  that  judgment;  but  that  this  defendant, 
on  the  receipt  of  sufficient  to  pay  off  the  same,  considered  and 
treated  the  same  as  satisfied ;  and  he  denies  that  he  raised  tho 
whole  or  any  part  of  the  Hendrickson  and  Laird  judgments,  or 
either  of  them,  by  sales  of  any  part  of  the  property  of  said  Jo- 
seph H.  and  Holmes  Van  Mater. 

He  says  that  other  judgment  creditors  of  said  Joseph  H.  and 
Holmes  Van  Mater,  among  others,  he  believes  the  Bank  of  Mid- 
dletown  Point,  becoming  impatient,  forced  a  sale  of  the  personal 
property  of  said  Joseph  H.  and  Holmes  Van  Mater,  on  the  6th 
of  March,  1843  ;  but  the  sale  was  not  on  the  motion  of  this  de- 
fendant and  those  who  held  the  Hendricksou  judgment,  but  was 
forced  on  by  other  judgment  creditors  without  the  power  of  this 
defendant  to  prevent  it,  and  the  whole  amount  of  the  said  Hen- 
drickson's  judgment  paid  out  of  the  said  personal  property,  ex- 
cept $57.21. 

He  states  that  on  the  said  6th  of  March,  1843,  only  $1650 
had  been  received  by  him  on  said  draft,  which  was  not  enough  to 
pay  off  the  said  Laird  judgment,  and  there  was  yet  great  doubt 
whether  anything  more  would  be  received  on  said  draft,  and  that 
by  this  means  the  said  Hendrickson  judgment  was  paid,  except 
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as  aforesaid,  without  the  power  of  this  defendant  to  pay  the  same 
from  the  proceeds  of  said  draft. 

He  says  that  the  said  Joseph  H.  and  Holmes  Van  Mater,  on 
the  7th  of  January,  1843,  drew  a  draft  on  him  in  favor  of  one 
Hendrick  Longstreet,  for  $440.67,  to  be  paid  out  of  said  first- 
mentioned  draft,  which  this  defendant  accepted,  on  condition  that 
he  should  receive  on  said  draft  enough  for  the  purpose,  after  pay- 
ing off  said  judgment  of  Laird  and  Hendrickson  ;  and  that  on 
the  30th  of  December,  1844,  at  the  request  of  Joseph  H.  Van 
Mater,  he  paid  D.  B.  Ryall  §10  out  of  the  proceeds  of  said 
draft. 

That  on  the  31st  of  May,  1843,  out  of  the  proceeds  of  said 
second  payment  on  said  $6000  draft,  he  paid  to  the  sheriff  of 
Moumouth  $57.21,  the  balance  remaining  due  on  said  Hendrick- 
son judgment. 

That  the  said  sum  of  $1287.52,  received  by  him  on  said  draft 
on  the  31st  of  October,  1843,  and  so  much  of  the  sum  of  §2350, 
received  April  29th,  1843,  as  remained  after  satisfy  ing  said  Laird 
judgment  and  costs,  and  the  balance  of  said  Hendrickson  judg- 
ment, and  the  said  draft  in  favor  of  Longstreet,  and  the  balance 
of  the  note  on  which  this  defendant  was  security  to  Hendrick 
Hendrickson,  to  wit,  $1155.30,  this  defendant  received  and  ap- 
propriated, respectively,  as  and  for  a  part  payment  and  credit 
on  his  said  last  judgment  of  $8106,  and  which  still  leaves  a 
balance  on  his  second  judgment  of  $2258.72  due  him;  and 
which  sums  of  $1155.30,  April  29th,  1843,  and  $1287.52,  Oc- 
tober 31st,  1843,  he  has  credited  on  his  said  last-mentioned  judg- 
ment ;  and  he  insists  he  had  a  right  to  make  such  appropria- 
tion. 

He  denies  that  divers  other  large  sums  of  money,  or  any  other 
sums  of  money,  or  $700  or  thereabouts,  received  on  a  certain 
note  given  by  one  Cook  to  said  Joseph  H.  and  Holmes  Van  Ma- 
ter, and  placed  in  his  hands  for  collection,  has  never  been  in  any 
way  accounted  for  by  him,  or  specifically  appropriated  by  any 
cue  to  the  payment  of  any  particular  debt. 

He  says  that  the  said  Joseph  H.  and  Holmes  Van  Mater,  on 
the  1st  of  April,  1837,  were  indebted  to  one  Hendrick  Hendrick- 
son in  $850,  and  gave  their  sealed  bill  therefor  with  this  defend- 
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ant  as  their  security,  the  interest  on  which  the  said  Joseph  H. 
and  H.  Van  Mater  paid  up  to  April  1st,  1842;  that  about  the 
1st  of  January,  1843,  the  said  Holmes  Van  Mater  assigned  to 
him  a  note  of  one  John  Cook,  on  which  was  then  due  §700  or 
thereabouts,  as  collateral  security  for,  and  to  indemnify  him  for 
being  security  as  aforesaid,  to  said  Hendrickson  ;  which  note  of 
$700  this  defendant  collected  from  said  Cook,  and  took  the  same 
and  paid  it  on  the  said  Hendrickson's  note,  and  the  balance  of 
said  note  this  defendant  has  paid  out  of  the  moneys  he  has  re- 
ceived on  said  Kentucky  draft ;  and  he  submits  that  the  $700 
note  and  the  said  part  of  the  said  draft  money  has  been  so  prop- 
erly and  legally  appropriated  ;  and  he  denies  that  the  said  Cook 
note  was  left  with  him  merely  for  collection,  but  says  it  was  as- 
signed to  him  for  the  purposes  aforesaid. 

He  admits  that,  subsequent  to  the  said  conveyance  to  the  com- 
plainant, the  said  Joseph  H.  and  Holmes  Van  Mater  were  the 
owners  of  a  very  large  and  valuable  real  estate,  but  subject  to 
large  encumbrances,  as  aforesaid  ;  and  he  denies  that  there  was 
enough  left  besides  the  complainant's  said  farm  to  pay  his  said 
judgment ;  ami  states  that  the  whole  of  it  has  been  sold  by  the 
sheriff,  except  as  aforesaid,  to  pay  said  prior  executions ;  and 
that  there  still  remains  due  him,  on  his  said  first  judgment, 
$3098.44,  April  14th,  1846  ;  and  he  denies  that  he  released  any 
real  estate  of  said  Joseph  H.  and  Holmes  Van  Mater  without  the 
assent  of  the  complainant ;  but  he  charges  that  the  complainant 
was  well  aware  of  and  consented  to  all  the  proceedings  had  in 
relation  to  said  farms  sold  as  aforesaid  to  Croes  and  Cook  ;  and 
he  submits  he  has  not  thereby  released  the  farm  sold  to  com- 
plainant. 

He  admits  that  he  had  one  judgment  against  said  Joseph  H. 
and  Holmes  Van  Mater  assigned  to  him,  viz.,  the  one  in  favor  of 
Laird  ;  but  says  that  the  other,  viz.,  the  one  in  favor  of  C.  and 
G.  Hendrickson,  was  assigned  to  him,  Haight  and  Longstreet. 

He  admits  that  the  Van  Maters  have  been  sold  out,  so  far  aa 
regards  the  rest  of  their  real  and  personal  estate,  by  sundry  exe- 
cutions in  the  sheriff's  hands. 

He  admits  the  execution  on  his  said  judgment,  and  that  the 
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sheriff,  under  bis  orders,  intends  to  sell  said  farm  under  his  said 
execution. 

He  says  he  thinks  he  had  heard,  before  he  went  to  Trenton  to 
enter  up  his  said  judgment,  from  A.  Longstreet,  that  in  case  said 
exchange  with  A.  Longstreet  was  effected,  it  was  the  intention 
of  the  said  Joseph  H.  and  Holmes  Van  Mater  to  sell  said  farm 
to  complainant;  but  he  did  not  know  and  had  not  heard  of  any 
specific  negotiation  for  the  purchase  of  said  property,  except  as 
aforesaid. 

He  says  he  did  not  know  or  believe,  nor  does  he  now  know 
or  believe,  that. the  complainant  bought  said  property  free,  as  he 
supposed,  of  this  defendant's  judgment,  unless  so  far  as  that  the 
complainant,  knowing  of  this  defendant's  joint  bond,  and  of  his 
errand  to  Trenton,  the  complainant  might  have  hurried  the  de- 
livery of  the  deed  without  paying  the  purchase  money,  with  the 
view  of  getting  ahead  of  this  defendant's  judgment.  And  he 
denies  that  he  advised  selling  the  property  on  the  terms  stated 
in  the  bill. 

He  says  he  preferred  entering  up  his  judgment  at  Trenton, 
because  other  large  creditors  had  done  so,  and  for  greater  secu- 
rity, on  account  of  its  large  amount,  and  to  cover  real  estate 
which  Joseph  H.  and  Holmes  Van  Mater  owned  in  other  coun- 
ties ;  and  he  denies  that  all  their  real  estate  was  situated  in 
Monraouth. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injunction. 

P.  Vredenburgh,  in  support  of  the  motion. 
W.  L.  Dayton,  contra. 

THE  CHANCELLOR.  The  questions  to  be  decided  on  the  final 
hearing  of  this  cause  will  be — 1st.  Whether  the  judgment  by  vir- 
tue of  which  an  execution  has  been  issued  and  levied  on  the  farm 
of  the  complainant,  ever  was  a  lien  thereon ;  2d.  If  it  ever  was 
a  lien,  whether  the  plaintiff  in  that  judgment,  by  releasing  other 
Jand.s  of  the  defendants  therein,  relieved  the  complainant's  farm 
from  the  lien  of  the  judgment ;  and,  3d.  Whether  certain  mon- 
eys received  by  the  plaintiff  in  the  judgment,  on  a  draft  on  third 
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persons  given  by  the  defendants  in  the  judgment  to  the  plaintiff 
therein,  as  collateral  security  for  prior  judgments  he  held  by  as- 
signment, should  not  be  applied  towards  satisfaction  of  the  judg- 
ment and  execution  on  which  the  complainant's  farm  was  adver- 
tised to  be  sold  ;  the  amount  of  the  judgments  for  which  said 
draft  was  given  as  collateral  having  been  made  by  sheriff's  sale 
out  of  other  property  of  the  defendants  in  the  judgments,  ami 
the  money  due  on  the  draft  being  subsequently  received  by  the 
assignee  of  said  judgments. 

The  facts  stated  in  the  bill  present  these  questions.  To  dis- 
solve the  injunction  and  permit  the  complainant's  farm  to  be 
sold  under  this  judgment,  at  sheriff's  sale,  to  the  highest  bidder, 
while  a  serious  question  is  pending  here  whether  it  can  be  sold 
at  all  under  the  judgment,  would  be  indiscreet. 

The  injunction  will  be  retained  until  the  hearing. 

The  motion  to  dissolve  the  injunction  is  denied. 

Costs  to  abide  the  event. 

Order  accordingly. 
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MARY  HENDRICKSON,  SURVIVING  EXECUTRIX  OF  BENJAMIN 
HENDRICKSON,  JR.,  DECEASED,  v.  JOSEPH  B.  ANDERSON 
AND  MATILDA,  HIS  WIFE. 

B.  II.,  by  his  will,  directed  that  when  his  youngest  daughter  should  attain 
18,  the  executors  should  sell  a  certain  farm,  and  place  the  proceeds  at  interest, 
to  be  equally  divided  among  his  daughters,  and  be  paid  to  them  when  they 
respectively  attained  18,  provided  that  it  should  be  in  the  discretion  of  his 
executors,  or  the  survivor  of  them,  to  place  the  same  in  the  hands  of  trustees 
for  the  use  of  his  daughters,  or  either  of  them,  to  be  paid  to  them,  or  the 
interest  paid  to  them,  free  from  the  debts  or  control  of  any  husband.  J.  B. 

A.  married  a  daughter,  who  died,  leaving  a  daughter  by  him.     Afterwards 
the  executors  sold  the  farm,  and  J.  B.  A.  received  from    them  $1000  of  the 
proceeds,  and  gave  his  bond  and   mortgage  to  the  executors.     Afterwards  J. 

B.  A.  married  another  daughter,  and  also  obtained  letters  of  guardianship  of 
the  estate  of  his  daughter  by  his  first  wife.    On  bill  to  foreclose  the  mortgage, 
the  court  refused  to  allosv  the  shares  of  J.  B.  A.'s  daughter  and  wife  of  the 
proceeds  of  the  farm  to  be  set  oflf  against  the  mortgage. 


Bill  filed  May  28th,  1846,  to  foreclose  a  mortgage  dated  April 
15th,  1837,  giveu  by  the  defendant  Joseph  B.  Anderson  to  Mary 
Hendrickson  and  Joseph  S.  Mcllvaine,  executors  of  the  will  of 
Benjamin  Hendrickson,  Jr.,  deceased,  to  secure  a  bond  of  the 
same  date,  given  by  the  said  defendant  to  the  said  executors, 
conditioned  for  the  payment  of  $1000  on  the  15:h  of  April, 
1838,  with  interest.  Anderson,  since  the  giving  of  the  mort- 
gage, has  married  his  present  wife,  Matilda,  and  she  is  made  a 
party  defendant. 

The  bill  states  that  Anderson  has  paid  the  interest  on  the 
mortgage  up  to  April  15tLi,  1843.  The  executor  Mcllvaine  is 
dead. 

The  defendants  answered  the  bill.  The  answer  states  that 
Benjamin  Hendrickson,  Jr.,  the  testator  in  the  bill  named,  was 
the  husband  of  the  complainant;  that  he  died,  leaving  one  son., 
Benjamin,  and  seven  daughters,  to  wit,  Sarah,  Matilda,  Corne- 
lia, Elizabeth,  Charity,  Maria  and  Julia  Ann,  who  were  all  un- 
married at  the  time  of  his  death,  which  occurred  on  the  23th 
of  January,  1829. 
.  That  the  said  testator,  by  his  will,  after  making  certain  be- 
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quests  to  his  said  wife,  the  complainant,  in  lieu  of  dower,  and  in 
trust  to  bring  up,  maintain,  and  educate,  in  a  proper  manner,  his 
said  children,  did,  among  other  things,  direct  that,  whenever  his 
youngest  surviving  daughter  should  attain  the  age  of  18  years, 
his  executors  should  sell  and  dispose  of  his  farm  called  the  Reed 
farm,  in  such  manner  as  they  should  deem  most  for  the  benefit 
of  his  estate,  and,  in  case  they  should  consider  it  more  for  the 
interest  of  his  estate  to  sell  the  same  sooner,  they  might  do  so, 
and  that,  whenever  said  real  estate  should  be  sold,  the  proceeds 
should  be  placed  at  interest,  on  good  landed  security,  and  be 
equally  divided  among  his  said  daughters,  and  be  paid  to  them 
when  they,  respectively,  attained  18,  provided  that  it  should  be 
in  the  discretion  of  his  executors,  or  the  survivor  of  them,  to 
place  the  same  in  the  hands  of  trustee*,  by  a  proper  conveyance, 
for  the  use  of  his  said  daughters,  or  either  of  them,  and  be  paid 
to  them,  or  the  interest  paid  to  them,  severally,  as  they  might 
deem  proper,  free  from  the  debts,  control,  or  disposal  of  any 
husband,  and  that  if  any  of  his  daughters  should  die  leaving 
issue,  the  said  issue  should  stand  in  the  place  of  their  parent. 

That  on  the  2d  of  May,  1833,  the  defendant  Joseph  B.  An- 
derson married  Sarah,  the  eldest  daughter  of  the  said  testator. 
That  said  Sarah  had  attained  18  on  the  8th  of  January,  1830, 
and  was  entitled,  under  the  said  will,  to  one-seventh  of  the  pro- 
ceeds of  the  sale  of  the  said  Reed  farm,  whenever  it  should  be 
sold  by  the  said  executors. 

That  the  executors  of  said  will,  in  the  exercise  of  the  discre- 
tion thereby  vested  in  them,  sold  the  said  Reed  farm  on  the  llth 
of  April,  1837,  for  $3000. 

The  defendant  Anderson,  answering  for  himself,  says  that, 
immediately  on  the  said  sale  being  made,  he  applied  to  the  said 
executors  to  pay  over  to  him  and  his  said  wife  Sarah,  the  one- 
seventh  of  the  proceeds  of  said  sale,  being  $428.57,  or  to  secure 
the  same  to  the  said  Sarah  in  the  manner  prescribed  by  the  said 
will,  if,  in  their  discretion,  they  were  disposed  so  to  do;  but  this 
the  said  executors  declined  to  do,  alleging  that,  by  the  terms  of 
said  will,  distribution  of  the  said  proceeds  was  not  to  be  made 
until  Julia,  the  youngest  daughter,  attained  18,  which  wouk 
be  on  the  7th  of  December,  1842,  a  construction  which  this  de- 
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fondant  and  his  said  wife  were  advised  was  erroneous,  and  to 
which  they  refused  to  assent.  But,  in  order  to  avoid  litigation, 
and  in  the  hope  that  the  matter  would  be  amicably  settled,  it  was 
agreed,  by  and  between  the  said  executors  and  this  defendant 
and  his  said  then  wife,  that  this  defendant  should  take  $1000 
of  the  proceeds  of  the  sale,  and  give  therefor  his  bond  and  mort- 
gage, and,  accordingly,  on  the  15th  of  April,  1837,  four  days 
after  the  said  sale,  the  said  executors  paid  over  to  this  defendant 
$1000,  part  of  said  proceeds,  and  he  thereupon  gave  the  bond 
and  mortgage  mentioned  in  the  bill. 

The  defendant  Anderson  further  says  that  his  said  wife  Sarah 
died  January  2d,  1836,  leaving  a  daughter,  Ann  Eliza,  an  infant 
of  tender  years,  and  that,  on  the  6th  of  June,  1846,  he  was,  by 
the  Orphans'  Court  of  Mercer,  admitted  as  guardian  of  the 
estate  of  the  said  Ann  Eliza,  and,  as  such  guardian,  he  claims  to 
be  entitled  to  the  one-seventh  of  the  said  $3000,  being  $428.57, 
with  interest  thereon  from  the  said  llth  of  April,  1837,  to  be 
allowed  to  him  out  of  the  sum  so  secured  by  the  said  mortgage, 
and  which,  he  insists,  was  loaned  to  him  to  secure  the  payment 
of  such  distributive  share  and  interest. 

The  defendant  Matilda  R.  Anderson,  answering  for  herself, 
says  that  she  is  the  second  daughter  of  the  said  testator;  that 
she  attained  18  on  the  4th  of  December,  1831;  that  she  lived 
at  home  with  her  mother,  the  complainant,  and  earned  her  live- 
lihood, as  she  believes,  from  the  time  she  came  of  age  until  she 
married,  and  that  she  never,  during  that  time,  or  at  a-ny  time 
before,  demanded  or  received  any  part,  either  of  the  principal  or 
interest,  of  her  seventh  of  the  proceeds  of  said  sale,  but  suffered 
the  same  to  remain  in  the  hands  of  the  said  executors,  and  the 
interest  thereon  to  accumulate. 

The  defendants  further  say  that,  on  the  7th  of  June,  1839, 
they  intermarried ;  that  after  their  marriage,  they  called  on  the 
said  executors  to  pay  over  to  them  the  distributive  share  to  which 
she,  the  said  Matilda,  was  entitled,  as  aforesaid,  with  interest 
thereon  from  the  sakl  llth  of  April,  1837,  but  that  the  said 
executors  refused  to  do  so,  still  insisting  that  the  said  distribu- 
tive shares  were  not  payable  until  the  youngest  daughter  attain- 
ed 18  years,  and  further  represented  that,  as  this  defendant  Jo- 
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seph  B.  Anderson  had  in  his  hands  §1000  of  the  proceeds  of 
sale,  these  defendants  were  perfectly  secure  of  the  final  payment 
of  the  legacy  bequeathed  to  the  said  Matilda,  as  well  as  that 
bequeathed  to  the  said  Sarah,  and  now  belonging  to  the  said 
daughter  of  the  defendant  Joseph  B.  Anderson. 

The  defendants  further  say  that,  in  the  term  of  September, 
1844,  of  the  Orphans'  Court  of  Mercer  county,  the  complain- 
ant, as  executor  as  aforesaid,  presented  an  account  for  settle- 
ment, in  which  she  only  charges  herself  with  interest  on  the  said 
§3000  from  the  27th  of  December,  1842,  the  day  when  the 
youngest  daughter  of  said  testator  came  of  age  ;  to  which  account 
these  defendants  and  others  excepted,  claiming  that  interest 
ought  to  be  charged  on  each  daughter's  share  of  said  sum  from 
the  time  of  the  sale  of  the  said  farm  ;  which  exception  was  dis- 
allowed by  the  said  court ;  whereupon  the  exceptants  appealed 
to  the  Prerogative  Court,  and  in  the  term  of  June,  1845,  the 
said  decree  of  the  said  Orphans'  Court  was  reversed,  and  a  de- 
cree made  that  said  account  should  be  re-stated  by  the  register 
of  said  court,  charging  the  accountant  with  interest  from  the  llth 
of  April,  1837,  said  interest  to  commence  running,  as  to  each 
daughter's  share,  as  she  was  or  became  18  at  or  after  the  .-aid 
llth  of  April ;  and  that  the  said  account  was  so  re-stated. 

That,  by  said  account,  it  appears  that  the  principal  and  in- 
terest of  the  share  of  the  said  Ann  Eliza  Anderson,  the  daughter 
and  ward  of  the  defendant  Joseph  B.  Anderson,  remaining  in  tho 
hands  of  the  complainant  on  the  26th  of  June,  1845,  after  de- 
ducting all  charges  for  expenses  and  commissions  allowed  to  the 
complainant,  was  §554.14;  and  the  principal  and  inl.'ivst  of  the 
share  of  this  defendant  Matilda  remaining  in  the  hands  of  the 
complainant  on  the  said  day,  after  deducting  all  charges  as  afore- 
said, was  also  $554.14;  and  that  the  said  two  sums  amounted  to 
within  about  $25  of  the  whole  amount  of  principal  and  iftl 
dueou  the  bond  and  mortgage  given  by  the  defendant  Joseph 
B  Anderson  to  the  said  executors  as  aforesaid. 

The  defendant  Anderson,  answering  for  himself,  *iys  that  1 
has  repeatedly,  since  the  said  account  has  been  settled  in  the 
Prerogative  Court,  called  on  the  complainant  and  oflen-1  to  p-.iy 
her  the  principal  and  interest  of  the  said  bond  and  mortgage,  .£ 
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she  would  pay  over  to  him  or  satisfactorily  secure  the  distribu- 
tive shares  so  as  aforesaid  due  to  his  said  daughter  and  his  wife; 
but  that  she  has  refused  to  do  so. 

The  defendants  further  say,  that  the  complainant  is  upwards 
of  60  years  old,  and  very  infirm,  and  not  capable,  as  they  believe, 
to  transact  business  with  safety  or  satisfaction  to  herself  or  others ; 
that  she  lias  never  given  any  security  for  the  estate  in  her  hands; 
that  this  defendant  Anderson,  on  the  5th  of  December,  1843, 
with  his  brother-in-law,  J.  F.  Rose,  became  security  for  her  on 
a  note  given  by  her  to  one  Theophilus  Hart  or  order,  for  $560  25, 
which  is  still  unpaid  ;  which  note  was  given  to  secure  an  indi- 
vidual debt  of  her  own,  incurred  for  labor  done  for  her  on  the 
homestead  farm  while  she  had  the  use  of  it  under  the  will ;  and 
that  these  defendants  are  under  serious  apprehension,  and  believe 
that  if  the  complainant  should  get  the  money  due  on  the  said 
bond  and  mortgage  into  her  hands,  it  would  be  misappropriated, 
and  not  applied  to  the  payment  of  the  said  distributive  shares, 
and  that  the  same  would  be  thereby  lost. 

The  defendants  admit  that,  inasmuch  as  the  money  for  which 
the  said  bond  and  mortgage  were  given  was  a  part  of  the  pro- 
ceeds of  the  sale  of  the  said  Reed  farm,  and  was  placed  and  con- 
tinued in  the  hands  of  the  defendant  Anderson  as  a  security  for 
the  payment  of  the  said  distributive  shares,  the  said  shares  ought 
to  be  charged  as  an  equitable  lien  on  the  fund  secured  by  the 
said  mortgage;  and  that  the  said  fund  should  be  applied  to  the 
payment  and  satisfaction  of  the  said  sums  so  due  to  these  defend- 
ants, according  to  their  several  rights  under  the  will  of  the  said 

testator. 

The  cause  was  heard  on  the  pleadings  and  evidence. 

(7.  S.  Green  and  P.  D.  Vroom,  for  the  complainant,  cited  3 
Green's  C/i.  212;  1  Smith's  Ch.  Pr.  459. 

S.  G.  Potts  and  W.  Halsted,  for  the  defendants.     They  cited 

1  Hoist.  Ch.  Rep.  112;  Saxton's  Ch.  413,  424;  2  Story's  Eq. 
Jur.,  §  1435,  6,  7 ;  7  Porter's  Alab.  Rep.  549  ;  7  Marshall  37  ; 

2  Green's  Ch.  376  ;  4  Johns.   Ch.  616 ;  1  Hopk.  Ch.  239 ;  9 
Ves.  563 ;  1  Green's  Ch.  467. 
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THE  CHANCELLOR.  There  is  no  proof  of  the  agreement  set 
up  in  the  answer  between  the  executors  and  Anderson  at  the 
time  the  money  was  received  by  him  for  which  he  gave  the  mort- 
gage. Nor  is  there  any  proof  of  insolvency  of  the  complainant. 
These  special  grounds  on  which  the  application  to  make  the  set- 
off  is  made,  therefore,  fail. 

The  question,  then,  is,  can  the  distributive  share  due  Ander- 
son's daughter,  of  whose  estate  he  is  guardian,  and  the  share  due 
his  present  wife  under  this  will,  containing  a  provision  giving 
the  executors,  or  the  survivor  of  them,  the  discretion  to  convey 
her  share  to  a  trustee  for  her  separate  use,  be  set  off  against  the 
amount  due  from  Anderson  to  the  complainant,  on  the  mortgage 
given  by  him  to  the  executors,  or  can  either  of  these  shares  be 
so  set  off. 

In  reference  to  the  share  of  Anderson's  present  wife,  the  dis- 
cretion given  by  the  will  to  the  surviving  executrix  to  vest  it  in 
a  trustee  for  her  separate  use,  is  a  sufficient  reason  for  refusing 
to  allow  the  set-off. 

As  to  the  share  due  Anderson's  ward,  Anderson  is  not  here 
as  guardian — i.  e.,  the  bill  does  not  bring  him  here  as  Rich,  nor 
is  the  ward  a  party  to  the  suit.  And  I  do  not  see  any  peculiar 
circumstances  to  justify  or  call  for  the  equitable  interference  of 

the  court. 

Decree  for  complainant. 
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STEPHEN  B.  PARKHURST  v.  ISRAEL  KINSMAN  AND  WILLIAM 

CUNDLE. 
\ 

1.  P  ,  owning  two-thirds  of  a  patent  right,  filed  a  bill  against  K.,  to  whom 
he  had  sold  the  other  third,  to  compel  the  performance  of  an  alleged  agree- 
ment between  them  by  which  K.  bound  himself  to  discontinue  the  manufac- 
turing under  the  patent,  when  he  should  have  made  enough  out  of  the  profits 
of  the  business  to  reimburse  him  certain  advances  he  had  made  for  commenc- 
ing the  manufacture,  the  bill  alleging  that  he  had  made  enough  to  reimburse 
his  advances.     The  bill  prayed  that  K.  might  be  decreed  to  discontinue,  and 
prayed  an  injunction  restraining  K.  from  manufacturing.     K.,  by  answer,  read 
as  an  affidavit  on  the  application  for  an  injunction,  denied  that  he  had  yet  re- 
imbursed himself,  and  also  denied  that  he  was  manufacturing  under  the  patent, 
and  claimed  that  the  article  he  was  manufacturing  was  not  within  the  patent, 
but  a  different  article. 

2.  The  injunction  was  denied. 


In  July,  1846,  Stephen  R.  Parkhurst  exhibited  his  bill,  stating 
that  on  the  1st  of  May,  1845,  he,  being  the  original  inventor  of 
a  certain  machine,  (described  in  the  bill,)  obtained  letters  patent, 
under  the  seal  of  the  patent  office  of  the  United  States,  granting 
to  him,  his  heirs,  administrators,  or  assigns,  for  14  years  from 
that  day,  the  exclusive  right  of  constructing,  using,  and  vending 
certain  new  improvements  in  the  construction,  arrangement,  and 
combination  of  mechanical  means  for  picking,  ginning,  and  card- 
ing wool,  hemp,  or  cotton,  so  as  to  separate  the  fibres  of  those 
articles  from  seeds  and  foreign  substances,  either  acting  sepa- 
rately, or  in  combination  with  the  common  carding  machine. 

That  on  the  22d  of  May,  1845,  he  entered  into  an  agreement 
with  Israel  Kinsman,  a  merchant  of  New  York,  reciting  that 
he  had  invented  a  machine  for  picking,  &c.,  which  he  claims 
as  his  own  invention,  and  has  taken  out  letters  patent  for,  and 
providing  that  he,  in  consideration  of  $1,  and  of  the  covenants 
and  agreements  therein  contained,  doth  sell  and  transfer  to  Kins- 
man, his  heirs  and  assigns,  the  undivided  3d  part  of  his  right, 
title,  and  interest  in  said  machine  and  of  all  improvements  which 
he,  Parkhurst,  might  thereafter  make  thereon  ;  also  an  undi- 
vided third  part  of  a  drying  machine,  lately  patented  by  him, 
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Parkhurst;  and  that  Kinsman,  in  consideration  thereof,  cove- 
nanted and  agrees  to  pay  Parkhurst  $2000,  in  cash  down,  and 
his  note  at  sixty  days  for  $1000 ;  also  to  loan  the  concern  the 
necessary  amount  of  money,  not  to  exceed  $1000,  to  purchase 
machinery,  stock,  &c.,  to  manufacture  machines,  which  sum  shall 
be  repaid  to  Kinsman  out  of  the  first  profits  realized  from  sales; 
also  agrees  to  give  his  personal  attention,  so  far  as  necessary,  to 
the  business  of  the  concern ;  all  expenses  for  labor,  materials, 
manufacturing,  &c.,  consequent  upon  a  vigorous  prosecution  of 
the  business,  to  be  first  paid  out  of  the  proceeds  of  sales,  and 
the  balance,  over  and  above  what  is  necessary  for  capital  to  pros- 
ecute the  business  to  advantage,  to  be  paid  over,  from  time  to 
time,  to  the  parties  aforesaid,  one-third  to  Kinsman  and  two- 
thirds  to  Parkhurst. 

That  the  complainant  went  into  business  under  the  said  arti- 
cles of  agreement,  and  continued  to  manufacture  said  machines, 
at  No.  60  Vesey  street,  New  York,  until  it  became  necessary  for 
him  to  go  to  England,  when  he  executed  to  Kinsman  a  power  of 
attorney  to  carry  on  the  business  of  said  manufactory  for  the 
mutual  benefit  of  said  Kinsman  and  the  complainant,  according 
to  the  provisions  of  the  said  agreement ;  which  power  of  attor- 
ney Kinsman  received  and  acted  under,  for  a  few  months,  when 
the  complainant  returned  from  England,  and  Kinsman  then  sur- 
rendered to  him  the  said  power  of  attorney. 

That  it  became  necessary  for  him  again  to  go  to  England  ; 
and  he  then,  to  wit,  on  the  4th  of  November,  1845,  gave  a  power 
of  attorney  to  one  Warren  Holt,  of  Bloomfield,  New  Jersey,  to 
carry  on  the  said  manufactory  in  the  same  manner  in  which  it 
was  then  conducted;  and  on  the  6th  of  November,  1845,  the 
complainant  left  for  England. 

That  Kinsman  then  went  on  making  said  machines,  using  the 
complainant's  tools  and  implements  for  that  purpose;  and  that 
Kinsman,  when  he  was  acting  under  the  power  of  attorney  so 
given  him  by  the  complainant  as  aforesaid,  made  and  sold  a 
number  of  said  machines,  and  secured  the  whole  of  the  proceeds 
of  said  sales,  and  received  for  machines  made  by  him,  between 
November  6th,  1845,  and  the  month  of  February,  1816,  more 
than  $1400. 

VOL.  11.  2  P 


602  CASES  IN  CHANCERY. 

Parkhurst  v.  Kinsman. 

That  the  manufacture  and  sale  of  said  machines  is  a  profita- 
ble business,  and  that  Kinsman  retained  all  the  proceeds  and 
profits  of  the  sales  so  made  by  him ;  and  though  often  request- 
ed by  said  Holt,  the  attorney  in  fact  of  the  complainant,  to  pay 
over  to  him,  for  the  complainant,  the  portion  of  said  profits  be- 
longing to  complainant  by  force  of  the  said  letters  patent,  and  of 
said  agreement,  and  which  was  due  the  complainant,  the  said 
Kinsman  refused  to  pay  the  same  either  to  the  complainant  or 
his  said  attorney;  and  although  he  repeatedly  promised  said 
Holt  that  he  would  render  an  account  of  the  sales  and  the  profits 
in  said  business,  yet  he  always  neglected  so  to  do,  and  when  ap- 
plied to  by  Holt,  would  make  excuses  and  postpone  the  giving 
of  such  statement  of  said  accounts. 

That  Kinsman  had  made  some  advances  and  been  to  some  ex- 
penditure in  carrying  on  said  business,  but  the  complainant  is 
ignorant  of  the  amount  so  advanced  and  expended  by  him;  but 
avers  that  Kinsman,  on  or  about  February  9th,  1846,  told  Holt, 
the  attorney  of  the  complainant  as  aforesaid,  that  he  would  in  a 
few  weeks  realize  enough  from  said  business  to  pay  all  the  debts 
arising  therefrom,  and  to  cancel  all  his  demands ;  and  Holt,  for 
the  purpose  of  being  relieved  from  any  further  difficulty  with 
Kinsman,  in  the  name  of  the  complainant,  made  and  executed  an 
agreement  with  Kinsman  as  follows :  (setting  out  the  agreement.) 
It  is  executed  February  9th,  1846,  between  Kinsman,  of  New 
York,  of  the  first  part,  and  Parkhurst,  of  same  placej  of  the 
-second  part.  It  recites  that  Kinsman  has  advanced  moneys  and 
become  responsible  for  various  sums  which  had  been  expended 
,in  getting  up  machinery,  tools,  stock,  &c.,  for  the  manufacture  of 
•burring  and  carding  machines  invented  by  Parkhurst,  one-third 
of  which  he  sold  and  assigned  to  Kinsman;  and  then  provides 
•that  Kinsman,  in  consideration  of  $1  to  him  paid  by  Parkhurst, 
contracts  and  agrees  that  as  soon  as  the  profits  which  have  ac- 
crued, and  which  might  thereafter  arise  from  the  manufacture 
and  sale  of  said  machines  so  made  and  sold  by  Kinsman,  shall  be 
sufficient  to  pay  all  legal  demands  for  the  purchase  of  machines, 
tools,  &c.,  and  the  expenses  incurred  by  Kinsman,  that  then 
Kinsman  shall  and  will  discontinue  the  manufacture  and  sale  of 
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said  machines  ;  and  that  all  the  machines  he  shall  manufacture 
and  sell  after  that  date  shall  not  be  sold  for  a  less  profit  than 
$100  each  ;  and  that  he  will  be  accountable  for  $1CO  profit  on 
each  machine  made  and  sold  from  that  date,  unless  he  has  the 
written  consent  of  Parkhurst  to  sell  for  less.  And  Parkhurst, 
in  consideration  of  $1  to  him  paid  by  Kinsman,  and  of  the  agree- 
ments aforesaid,  covenants  and  agrees  with  Kinsman  that  he  will 
go  on  and  manufacture  said  machines,  as  soon  as  Kinsman  dis- 
continues the  same,  and  that  he  will  not  sell  any  machine  for 
a  less  profit  than  $100,  without  the  written  consent  of  Kinsman, 
and  that  he  will  pay  over  to  Kinsman  one-third  of  said  profits 
on  all  machines  he  makes  and  sells  thereafter;  and  that  for  any 
machines  he  may  make  or  have  made  before  the  discontinuance 
of  the  building  the  same  by  Kinsman,  he  shall  be  subject  to  the 
same  restrictions  of  selling  for  at  least  $100  profit  on  each,  one- 
third  of  which  shall  be  paid  to  Kinsman.  Signed  and  sealed  by 
Kinsman,  and  for  Parkhurst  "by  Holt,  by  power  of  attorney." 

That  on  the  day  on  which  said  agreement  was  executed  and 
delivered,  Kinsman  had,  without  the  knowledge  and  consent  of 
Holt,  and  while  the  complainant  was  absent  in  England,  sold 
all  the  tools  and  implements  procured  for  the  purpose  of  making 
said  machines,  and  which  were  then  in  the  shop  No.  60  Vesey 
street,  New  York,  to  William  Cundle,  of  Paterson,  New  Jersey, 
for  which  tools  Cundle  gave  his  note,  payable  to  Kinsman,  in  a 
sum  unknown  to  complainant. 

That  Cundle  removed  said  tools  to  Paterson  ;  and  that  he  and 
Kinsman  have  ever  since  been  employed  in  making  and  selling 
said  machines,  and  have  realized  large  profits  therefrom. 

That  Kinsman  stated  to  Holt,  attorney  as  aforesaid,  in  No- 
vember, 1845,  that  all  the  debts  of  the  concern  did  not  exceed 

$1600. 

That  Kinsman  sold  machines,  during  November  and  Decem- 
ber, to  the  amount  of  $1400,  and  continued  making  machines 
up  to  the  9th  of  February  last;  and  that  since  that  time  Kins- 
man and  Cundle  have  sold  at  least  from  30  to  40  of  said  ma- 
chines, and  by  the  agreement  last  aforesaid  they  were  not  to  be 
sold  for  a  less  profit  than  $100  each,  without  the  written  con- 
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Bent  of  complainant  or  his  said  attorney. 

That  the  note  for  $1000,  given  by  Kinsman  to  complainant 
for  one-third  part  of  the  patent  right,  as  stated  in  the  first-men- 
tioned agreement,  has  never  been  paid,  either  in  whole  or  in 
part,  which  note  would  constitute  a  just  and  equitable  set-off 
against  any  claim  Kinsman  might  have  had  by  reason  of  any 
expenditures  or  advances.  And  the  complainant  avers  that 
Kinsman  is  largely  indebted  to  him  by  reason  of  his  neglecting 
and  refusing  to  pay  over  to  complainant  the  portion  of  the 
profits  which,  by  the  agreement  first  set  forth,  belong  to  him  ; 
that  Kinsman,  up  to  this  time,  neglects  and  refuses  to  render 
any  account  to  complainant,  or  his  said  attorney,  of  the  proceeds 
and  profits  of  the  business,  or  to  surrender  up  the  manufactur- 
ing of  said  machines  to  the  complainant,  according  to  the  pro- 
visions of  said  last  agreement;  but  is  now,  in  connection  with 
Cundle,  manufacturing  on  their  own  account,  and  to  the  injury 
and  damage  of  complainant. 

That  Kinsman  and  Cundle,  with  a  view  of  still  further  in- 
juring the  complainant,  have  sent  and  still  send  out  and  sell 
said  machines,  without  making  or  stamping  them  as  the  patent 
of  the  complainant. 

That  the  complainant  is  ready,  and  has  made  arrangements 
and  is  desirous  to  carry  on  the  manufacture  of  said  machines, 
according  to  the  terms  of  the  agreement  secondly  set  forth,  as 
soon  as  Kinsman  shall  surrender  up  the  said  manufacture,  as  by 
the  said  agreement  he  ought  to  do. 

The  bill  charges  that  Kinsman  and  Cundle  refuse  to  render 
an  account  to  the  complainant  of  the  business  connected  with  the 
making  of  said  machines,  or  of  the  amount  received  from  the 
sales  thereof,  and  refuse  to  pay  to  the  complainant,  or  said  Holt, 
the  two-thirds  of  the  profits,  or  to  account  for  the  same ;  and 
that,  although  said  Kinsman  has  been  much  more  than  remifner- 
ated  for  any  advance  or  expenditure  by  him  made,  yet  the  said 
defendants  refuse  to  surrender  up  the  business  to  the  complain- 
ant, or  to  Holt,  his  attorney  ;  but  the  defendants  pretend,  among 
other  things,  that  the  machines  made  by  Kinsman  and  Cundle 
since  February  9th,  1846,  are  not  like  the  machines  patented  by 
the  complainant,  but  are  an  invention  and  improvement  of  their 
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own  ;  whereas  the  complainant  charges  that  they  are,  in  all  ma- 
terial respects,  the  same. 

The  bill  prays  that  the  defendants  may  be  decreed  to  account 
for  all  money  received  from  the  sale  of  the  machines  from  the 
said  1st  of  May,  1845,  and  to  pay  over  to  the  complainant  two- 
thirds  of  the  profits  ;  and  that  the  defendants  may  be  decreed  to 
surrender  up  the  business  of  manufacturing  said  machines,  ac- 
cording to  the  provisions  of  the  last-mentioned  agreement ;  and 
that  the  defendants  may  be  enjoined  from  further  manufacturing 
or  selling  said  machines,  or  any  machine  which  in  any  manner 
is  included  in  the  said  patent. 

An  application  was  made,  on  the  filing  of  the  bill,  for  an  in- 
junction according  to  the  prayer  thereof,  and  notice  of  the  ap- 
plication was  directed  to  be  given  ;  and,  after  argument,  the  in- 
junction prayed  was  denied. 

The  application  was  renewed,  and  the  parties  were  again 
heard.  On  the  second  application,  Kinsman's  answer  was  read 
as  an  affidavit. 

He  admits  the  patent  to  the  complainant  j  but  says  he  cannot 
admit  that  the  complainant  is  the  original  inventor;  but  says 
that  the  merit  of  the  invention  belongs  to  Charles  G.  Sargeant, 
of  Lowell,  Massachusetts. 

He  admits  he  entered  into  the  agreement  of  May  22d,  1845, 
and  says  that  he  paid  the  $2000  therein  named,  in  cash,  and 
gave  his  note  for  $1000,  which  has  not  been  taken  up ;  but  he 
says  he  has  charges  against  the  complainant  as  offsets,  for  more 
than  sufficient  to  balance  the  note. 

He  admits  he  went  on  making  machines  under  said  agreement, 
at  No.  60  Vesey  street,  New  York,  and  that  when  the  com- 
plainant went  to  England,  he  did,  at  the  suggestion  of  this  de- 
fendant, to  avoid  all  question  as  to  this  defendant's  power  and 
control  over  said  business,  execute  to  him  a  power  of  attorney 
to  conduct  the  business  on  his  account  during  his  absence,  and 
which  power  ceased  on  the  return  of  the  complainant  to  the 
United  States. 

He  admits  that  on  the  complainant's  leaving  this  country  a 
second  time  for  England,  he  gave  a  power  of  attorney  to  said 
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Holt,  to  conduct  said  business  in  his  behalf;  but  he  has  no  re- 
membrance of  the  extent  of  the  powers  conferred  by  that  instru- 
ment on  Holt,  who  is  the  son-in-law  of  complainant,  and  he 
therefore  asks  that  the  said  power  of  attorney  may  be  produced 
and  proven. 

He  denies  that,  by  said  power,  or  any  other,  the  complainant 
authorized  Holt  to  enter  into  the  agreement  of  February  9th, 
1846,  so  as  to  bind  the  complainant  thereby. 

He  admits  that,  after  entering  into  the  agreement  of  May, 
1845,  he  laid  out,  from  time  to  time,  large  sums  in  machinery, 
stock  and  tools,  to  conduct  the  business,  a  particular  account  of 
which  is  contained  in  Schedule  A,  annexed  ;  and  that  he  sold  a 
number  of  machines  made  under  said  agreement,  of  which  Sched- 
ule B,  annexed,  contains  a  true  account ;  that  he  has  subjoined, 
in  Schedule  C,  annexed,  a  general  statement  showing  the  bal- 
ance due  him  on  the  account  for  work  done  and  sold,  and  ex- 
penses incurred  under  said  agreement,  and  which  he  believes  to 
be  correct ;  and  he  says  he  has  no  recollection,  beyond  what 
these  accounts  show,  of  the  amount  due  him,  at  any  particular 
time  or  times,  nor  that  he  stated  to  Holt,  in  November,  1845, 
that  all  the  debts  of  the  concern  did  not  exceed  $1600 ;  that  if 
any  sum  was  named  it  must  have  been  merely  conjectural,  for 
the  accounts  were  not  made  up,  and  he  did  not  know  either  the 
amount  of  moneys  expended  by  him  for  the  concern,  or  the 
amount  received  from  sales. 

He  denies  that  he  did,  to  his  recollection,  say  to  Holt,  in  or 
about  February,  1846,  that  he  would,  in  a  few  weeks,  realize 
enough  from  the  business  to  pay  all  the  debts. 

He  admits  that,  on  the  9th  of  February,  1846,  he  entered  into 
the  agreement  with  Holt  in  behalf  of  complainant.  He  says 
that,  prior  to  entering  into  this  agreement,  he  had  heard  from 
Ziba  Parkhurst,  brother  of  complainant,  that  said  Sargeant 
claimed  to  be  the  inventor;  but  that,  to  the  time  of  signing  said 
last  agreement,  he  believed  that  the  complainant  was  the  inventor, 
and  that  Sargeant  was  an  impostor,  and  so  expressed  himself. 

He  says  he  believes  the  accounts  annexed  contain  a  full  ac- 
count of  all  the  machines  made  or  made  and  sold  by  this  de- 
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fendant  under  said  agreement  or  the  said  patent.  That  he  found 
the  machines  made  according  to  the  patent,  whether  complain- 
ant  was  the  inventor  or  not,  would  not  answer  the  purpose,  and 
be  accordingly  gave  up  making  machines  according  to  it,  and 
made  an  arrangement  with  Cundle,  of  Paterson,  New  Jersey, 
for  constructing  machines  on  a  new  plan,  and  which,  he  admits, 
they  have  been  engaged  in  making,  and  have  made  and  sold  to  a 
considerable  extent ;  and  he  denies  that  the  said  machines  so 
made  by  him,  and  of  which  he  has  rendered  no  account  in  the 
schedule  annexed,  were  made  under  the  complainant's  patent,  or 
under  any  agreement  stated  in  the  bill,  or  in  violation  of  the 
terms  of  the  agreement  of  February  9th,  1846. 

He  admits  he  sold  the  tools  in  the  shop  in  New  York  to 
Cuudle,  and  he  supposes  he  had  a  perfect  right  to  do  so ;  that 
the  sale  was  made  in  good  faith,  and  the  concern  credited  with 
the  proceeds  ;  and  he  denies,  if  such  is  intended  to  be  intimated 
by  the  bill,  that  the  said  tools  were  ever  designed  to  go  into  the 
possession  of  Holt. 

He  admits  that  Cundle  took  said  tools  to  Paterson,  and  that 
he  worked  there  for  and  on  account  of  this  defendant,  and  that 
Cundle  has  no  interest  in  this  suit  beyond  that  of  this  defendant, 
nor  in  the  manufacture  and  sale  of  said  machines. 

He  denies  he  owes  the  complainant,  but  insists  that  the  com- 
plainant is  largely  indebted  to  him;  and  that  he  would  have  a 
perfect  right  to  go  on  and  manufacture  machines  to  a  very  con- 
siderable extent  beyond  those  already  made,  and  sell  them,  to 
discharge  the  indebtedness  of  the  said  concern  to  him,  and  for 
advances  made  by  him. 

He  admits  that,  on  the  machines  now  making  by  him,  he  does 
not  stamp  the  patent  of  complainant,  and  for  the  reason  that 
they  are  not  made  under  said  patent. 

He  says  he  is  willing  and  desirous  to  settle  his  accounts  with 
the  complainant,  and  has  always  been  willing  and  desirous  to 
do  so. 

F.  T.  Frelinyhuysen,  and  Mr.  Staples,  of  New  York,  for  the 
motion. 
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THE  CHANCELLOR.  The  complainant  owns  two-thirds  of  the 
patent,  and  the  defendant  one-third.  The  bill  is  filed  to  compel 
the  performance  of  an  agreement  by  which,  it  is  alleged,  the  de- 
fendant bound  himself  to  discontinue  manufacturing  the  machines 
when  he  should  have  made  enough  out  of  the  profits  of  the  busi- 
ness to  re-imburse  him  certain  advances  he  had  made  for  putting 
the  manufacture  of  the  machines  in  operation.  The  bill  alleges 
that  the  defendant  has  made  enough  to  re-imburse  him  the  said 
advances  ;  and  asks  that  he  be  compelled  to  discontinue,  in  ful- 
fillment of  his  agreement,  and  that  he  be  enjoined,  in  limine, 
from  further  manufacturing. 

The  answer,  which  was  read  as  an  affidavit,  denies  that  the 
defendant  has  yet  re-imbursed  himself  by  manufacturing  under 
the  patent. 

Whether  the  court  will  decree  the  specific  performance  of  such 
an  agreement,  will  be  the  question  on  the  final  hearing. 

If  it  were  palpable  that  the  defendant  had,  by  manufacturing 
under  the  patent,  made  enough  to  re-imburse  him,  it  would  not 
follow,  necessarily,  that  the  court  would  oblige  him  to  discon- 
tinue, in  fulfillment  of  his  agreement.  He  owns  a  third  of  the 
patent,  and  has,  therefore,  a  right  to  manufacture  under  it.  The 
complainant,  being  the  owner  of  the  other  two-thirds,  has  also  a 
right  to  manufacture  under  the  patent.  Each  would  be  accounta- 
ble to  the  other  for  his  proportion  of  the  profits.  It  being,  at 
least,  uncertain  whether  a  decree  for  the  specific  performance  of 
such  an  agreement  would  be  made,  a  preliminary  injunction, 
which  would  compel  an  initiative  performance  of  it,  cannot  be 
allowed. 

It  is  evident  that  the  difficulty  between  these  parties  lies 
beyond  this.  An  injunction  would  probably  not  have  been 
asked  on  the  foregoing  view  of  the  case. 

The  real  difficulty  is,  that  the  defendant  denies  that  he  is 
manufacturing  under  the  patent,  and  claims  that  the  article 
he  is  manufacturing  is  not  within  the  patent,  but  is  a  different 
article. 
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It  is  really,  therefore,  a  question  of  infringement  of  a  patent 
right. 

Of 'such  questions  state  courts  have  no  jurisdiction. 

Injunction  denied. 
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ELIAS    W.   CONOVEP,    APPELLANT,  v.    SUSAN   WRIGHT,   RE- 
SPONDENT. 

1.  The  statute  of  limitation  of  New  Jersey,  (Rev.  L.  411,  |  10;  Rev.  Ste/. 
95,  §  11,)  applies  to  the  action  of  dower,  and  may  be  pleaded  in  equity  a.s  well 
as  at  law. 

2.  When  the  bill  does  not  state  any  circumstances  to  take  the  caae  out  of  the 
statute,  the  plea  may  be  a  pure  plea. 

3.  It  is  not  required  to  be  accompanied  by  an  answer  when  the  bill  simply 
contains  the  formal  allegation  in  regard  to  title  papers,  usual  in  bills  for 
dower,  in  order  to  bring  them  within  the  jurisdiction  of  a  court  of  equity. 


This  case  is  reported  ante  p.  482. 

i 

Appeal  from  the  decree  of  the  Chancellor.  The  respondent 
filed,  July,  1846,  her  bill  of  complaint  against  the  appellant,  in 
which  she  sought  to  recover  dower  in  certain  lands  in  his  posses- 
sion. The  bill  stated  the  seizure  in  fee  of  her  former  Im-h.m.l, 
Barzillai  Wright;  a  sale  by  the  sheriff  to  the  appellant ;  that  ln-r 
husband  died  1st  March,  1836,  leaving  the  complainant  hi  in 
surviving,  entitled  to  dower  in  the  said  freehold  premises,  <&c. 

The  defendant  pleaded  in  bar  that  the  said  Barzillai  Wright 
died  above  twenty  years  before  the  filing  of  the  said  bill  or  ser- 
vice of  process,  and  that  the  right  or  title  and  cause  of  action 
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(if  any,)  of  the  complainant  accrued  above  twenty  years  before 
the  filing  of  the  said  bill,  &c.,  and  therefore  that  the  said  defend- 
ant pleaded  the  statute  of  New  Jersey  entitled,  &c. 

The  cause  was  heard  before  the  Chancellor  under  an  agree- 
ment that  if  the  plea  should  be  allowed  by  the  court,  it  should 
be  considered  as  proved,  and  a  final  decree  made  thereon. 

The  Chancellor,  after  argument,  overruled  the  plea,  with  costs, 
and  from  this  order  the  defendant  appealed. 

The  case  was  heard  by  Justices  WHITEHEAD,  CARPENTER 
and  RANDOLPH,  and  Judges  PORTER,  SPENCER,  SCHENCK, 
SPEER,  SINNICKSON  and  McCARTER;  the  Chief  Justice  and 
Justice  NEVIUS  not  sitting. 

C.  S.  Green  and  P.  D.  Vroom,  for  appellant. 

This  is  the  case  of  an  ordinary  bill  for  dower,  and  the  statute 
of  limitations  pleaded  thereto.  The  plea  was  overruled  below 
on  the  ground  that  the  statute,  (Rev.  L.  411,  §  10,)  does  not 
apply  to  dowe:\  The  decision  of  the  Chancellor  conflicts  with 
the  previous  decision  of  the  Supreme  Court,  and  the  question  is 
now  definitely  to  be  settled  in  this  court. 

The  cause  of  action  accrued  on  the  death  of  the  husband,  when 
it  became  the  duty  of  the  tenant  to  assign  dower.  4  Kent  30  ; 
Ib.  66.  The  non-performance  of  this  duty  was  wrongful  and 
amounted  to  a  deforcement.  3  B.  C.  172.  The  statute  ex- 
pressly bars  all  actions  for  land  unless  brought  within  twenty 
years  after  the  cause  of  action  accrued.  Rev.  Laws  411,  §  10  ; 
Berrien  v.  Conover,  I  Bar.  107 ;  Tattle  v.  Wilson,  10  Ohio  24 ; 
Jones  v.  Powell,  6  Johns.  Ch.  Rep.  194;  Ramsay  v.  Dosier,  1 
Const.  (S.  C.)  Rep.  112. 

The  statute  applies  equally  in  courts  of  equity  and  in  courts 
of  law.  Angell  on  Limitations  24  (Ed.  1846);  Warfmaker  v. 
Van  Buskirk,  Saxlon  691 ;  Peacock  v.  Newbold,  in  this  court, 
October  Term,  1845,  1  Halst.  Ch.  Rep.  553. 

W.  Halsted,  contra. 


APRIL  TERM,  1848.  615 

Conover  v.  Wright. 

The  statute  does  not  apply  to  dower.  The  statute  in  regard 
to  dower,  (Rev.  L.  398,)  declares  what  shall  bar  dower,  but  does 
not  mention  lapse  of  time  as  a  bar.  There  has  been  no  adverse 
holding  against  the  widow,  and  therefore  the  statute  does  not  run 
against  her.  Parker  v.  Obear,  1  Mete.  24 ;  Bnrnard  v.  Ed- 
wards, 4  New  Hamp.  R.  109 ;  Spencer  v.  Weston,  1  Dev.  and 
Sat.  213  ;  Outline  v.  Owen,  10  Yerg.  339  ;  Par*  on  Dower  311. 

The  widow  has  no  right  of  entry  until  dower  has  been  as- 
signed. 1  Cruise  159,  tit.  "Dower,"  ch.  4,  §  1 ;  Litt.,  §  43 ;  4  Mass. 
388 ;  7  John.  Rep.  247.  Not  even  after  judgment.  16  Mass. 
193. 

The  widow's  right  of  dower  is  no  title  to  land,  but  a  mere 
chose  in  action;  an  inchoate  right  to  an  unascertained  part.  17 
John.  168 ;  20  16.  411  ;  4  Kent.  68  ;  Watkins  on  Descents  101; 
Gilbert  on  Tenures  26;  Salk.  422 ;  3  Ban-  (Pa.)  Rep.  71. 

But  if  at  law,  the  statute  is  no  bar  in  equity.  At  any  rate 
the  plea  should  have  been  accompanied  by  an  answer  denying 
fraud.  Beame's  Pleas  175;  16.  168;  1  Story  Eq.  Jar.,  §  628, 
note  640 ;  Curtis  v.  Curtis,  2  Bro.  C.  C.  620 ;  4  Kent  69. 

CARPENTER,  Justice,  delivered  the  opinion  of  the  court. 

Whether  courts  of  equity  act  in  obedience  or  in  mere  an- 
alogy to  the  statute  of  limitations,  it  has  become  a  settled  case 
that  they  will  apply  them,  in  similar  cases  within  the  sphere  of 
their  jurisdiction,  equally  with  courts  of  law.  They  have  al- 
ways felt  themselves  bound  by  the  spirit  and  meaning  of  these 
statutes,  and  ordinarily  act  in  conformity  to  them.  In  cases 
concurrent  with  a  remedy  at  law  they  always  allow  them  to  Iw 
pleaded,  and  a  party  is  not  permittee!  to  evade  their  effect  by 
resorting  to  another  forum.  Angell  on  Limitations,  ch.  3,  p.  24; 

Saxton  691. 

The  objection,  it  would  seem,  may  be  taken  by  demurr 
the  bill,  if  so  framed  that  it  appears  on  its  face  and  no  attend- 
ant circumstances  are  stated  which  will  obviate  it.  If  the  ob- 
jection does  not  appear  on  the  face  of  the  bill,  as  in  the  present 
instance,  it  may  be  taken  by  way  of  plea,  or  by  way  of  answer. 
When  the  objection  is  taken  by  way  of  plea  to  a  bill  which  A 
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not  state  any  circumstances  to  take  the  case  put  of  the  statute, 
such  as  fraud,  <&c.,  the  plea  may  be  a  pure  plea,  though  other- 
wise if  the  bill  should  charge  a  fraud  which  had  not  been  dis- 
covered within  the  period  named  in  the  statute.  In  such  case 
the  plea  should  be  accompanied  by  an  answer,  answering  and 
denying  the  circumstances  of  fraud  alleged,  in  order  to  avoid  the 
bar.  Story  Eq.  PL,  §  503 ;  76.,  §§751,  754. 

The  bill  in  this  case  is  in  the  ordinary  form  of  a  bill  for  dower. 
The  death  of  the  husband  is  alleged  within  the  period  mentioned 
in  the  statute.  No  unusual  circumstances  of  equity  jurisdiction 
are  set  forth.  It  alleges  no  matter  of  concealment  in  order  to 
avoid  the  operations  of  the  statute;  no  ignorance  of  her  rights 
is  pretended  by  the  complainant.  The  bill  contains  nothing  be- 
yond the  formal  allegations  in  regard  to  title  papers  always 
found  in  such  bills,  for  the  purpose  of  bringing  what  is  ordi- 
narily a  mere  legal  right  within  the  jurisdiction  of  a  court  of 
equity.  If  the  statute  applies  to  dower  the  defence  seems  to 
have  been  properly  raised  by  the  defendant's  plea. 

But  it  was  but  urged  upon  the  part  of  the  respondent  that  the 
10th  section  of  our  statute  of  limitations  (llth  in  the  revision) 
does  not  apply  to  the  action  of  dower,  and  consequently  cannot 
be  pleaded  either  at  law  or  in  equity  ;  and  such  is  the  view  taken 
by  the  Chancellor.  One  section  of  our  act,  copied  from  the  En- 
glish statute  of  21  JUG.  1,  ch.  16,  §  1,  bars  the  right  of  entry 
into  any  lands,  &c.,  unless  made  within  twenty  years  after  such 
right  or  title  shall  accrue.  The  widow  has  no  right  of  entry 
until  dower  assigned,  and  the  statute  of  21  Jac.  1,  in  England, 
and  similar  statutes  in  this  country,  have  therefore  been  con- 
strued not  to  apply  to  the  action  of  dower.  It  (21  Jac.  1,)  ap- 
plies only  to  a  right  of  entry,  and  therefore  by  its  terms  is  inap- 
plicable to  the  action  of  dower,  which  is  founded,  not  on  the 
right  of  entry,  but  on  an  inchoate  right  to  have  the  one-third 
part  of  any  lands  of  which  the  husband  had  been  seized  during 
coverture,  set  off  and  assigned  to  her. 

But  the  next  section  of  our  act,  (Rev.  L.  411,  §  10,)  goes  fur- 
ther, and  enacts  "that  every  real,  possessory,  ancestral,  mixed, 
or  other  action,  for  any  lands,  &c.,  shall  be  brought  or  instituted 
within  twenty  years  next  after  the  right  or  title  thereto  shall  ac- 
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crue,  and  not  after  ;"  with  a  saving  clause  in  favor  of  infants, 
feme  coverts  and  insane.  It  in  very  terms  applies  to  all  actions 
for  the  recovery  of  lauds,  tenements  and  hereditaments,  and  it 
is  difficult  to  see  how  it  can  fail  to  apply  to  the  action  of  dower. 
It  bars,  not  the  right  of  entry  merely,  but  any  action  brought 
for  the  recovery  of  land,  &c.  Land  is  sought  to  be  recovered 
in  this  action,  and  the  widow's  title  becomes  absolute  on  the 
death  of  the  husband.  By  the  statute  of  Magna  Cliarta,  the  heir 
had  forty  days  within  which  to  assign  dower ;  a  provision  in- 
corporated into  the  third  section  of  our  act  in  relation  to  dower. 
If  not  assigned  within  that  period,  the  tenant  becomes  guilty 
of  deforcement,  and  liable  in  an  action  of  dower.  The  widow's 
title,  and  her  cause  of  action,  then  accrue,  the  possession  of  the 
tenant  as  against  her  then  becomes  adverse,  and  the  statute 
begins  to  run. 

It  is  true,  lapse  of  time  is  not  enumerated  in  the  statute  rela- 
tive to  dower  as  a  bar  to  the  action,  and  obviously  because  it 
naturally  falls  within  another  classification.  Parker  v.  Obear,  7 
Mete.  24,  is  a  decision  upon  a  statute  very  similar  to  the  10th 
section  of  our  act,  which  the  court  then  held  did  not  bar  the 
writ  of  dower.  But  that  decision  may  well  be  sustained  upon 
the  ground  that,  in  the  State  of  Massachusetts,  the  widow's 
cause  of  action  does  not  accrue  at  the  death  of  her  husband,  but 
only  from  the  time  of  demand  made.  Here  a  demand  is  not 
necessary  in  order  to  support  the  action,  although  it  may  be  im- 
portant as  affecting  the  amount  of  damages.  Taking  a  different 
view  than  the  Chancellor  of  the  policy  of  the  statute,  and  hold- 
ing the  action  of  dower  to  be  not  only  within  the  letter,  but  the 
meaning  and  intent  of  the  statute,  we  are  unanimously  of  the 
opinion  that  his  decree  must  be  reversed. 

The  decree  is  reversed,  with  instructions  to  enter  a  decree  for 
costs  in  the  court  below. 

Per  tot.  cur.    Decree  reversed. 

VOL.  n.  2  Q 
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JOHN  I.  RYERSON  AND  ABRAHAM  DEMAREST,  PETER  H. 
PULIS  AND  PETER  H.  WINTER,  EXECUTORS  OF  ABRA- 
HAM H.  GARRISON,  DECEASED,  APPELLANTS,  v.  FREDER- 
ICK ADAMS,  EXECUTOR  OF  JOHN  I.  TUERS,  DECEASED, 
AND  IN  HIS  OWN  RIGHT,  WILLIAM  DEALING,  AND 
CHARITY,  HIS  WIFE,  JACOB  FREDERICKS  AND  JACOB 
KING,  RESPONDENTS. 

1.  In  1823,  T.,  an  habitual  drunkard,  requested  R.,  at  whose  store  T.,  was 
in  the  habit  of  buying  liquor,  to  accept  a  deed  for  his  farm  and  pay  his  debts. 
R.  did  not  consent.     Afterwards  T.,  without  the  knowledge  of  R.,  procured  a 
deed  from  him  to  R.,  to  be  drawn,  and  executed  and  acknowledged  it,  and 
took  it  to  R.  and  delivered  it  to  him,  and  requested  him  to  put  it  on  record, 
and  left  it  in  his  hands.     R.  did  not  put  it  on  record,  but  it  remained  in  his 
hands.    On  the  20th  August,  1831,  an  instrument  was  executed  by  R.,  by 
which  he,  in  consideration  that  T.  pay  yearly,  during  his  natural  life,  to  R., 
$18,  granted,  bargained,  remised,  released  and  confirmed  unto  T.,  during  his 
life,  the  said  farm  in  T.'s  possession.     After  this  R.  caused  the  deed  to  be  re- 
corded.    T.  never  saw  or  heard  read  the  writing  of  August  20th,  1831.    The 
person  who  drew  this  writing  testified  that,  before  it  was  drawn,  T.  had  con- 
sented that  such  a  writing  should  be  made,  and  requested  him  to  keep  it  in 

{his  possession. 

2.  The  deed  was  declared  void.     Semble,  a  deed  without  consideration,  from 
•  one  whose  mind  has  been  greatly  impaired  by  excessive  and  long-continued 
.intemperance,  to  another  from  whom  he  had  been  in  the  habit  of  buying 
, liquor,  and  who  knew  of  his  excess  in  the  use  of  it,  will  be  set  aside. 

!  3.  The  decree  must  conform  to  the  bill,  and  be  warranted  by  it,  both  in  the 
.relief  and  in  the  grounds  of  relief.  Relief  not  embraced  in  the  prayer  of  the 
bill  cannot  be  decreed,  nor  can  the  relief  asked  for  be  granted  upon  grounds 
not  disclosed  by  the  bill.  It  is,  however,  no  objection  that  the  case  established 
.by  the  proof  is  broader  and  stronger  than  that  stated  in  the  bill,  or  that 
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grounds  of  relief  not  contained  in  the  bill  are  established  in  evidence,  pro- 
vided the  decree  is  warranted  by  the  charges  and  the  prayer  of  the  bill,  and 
the  bill  is  sustained  by  (he  evidence. 

This  case,  and  the  decision  of  the  Chancellor  thereupon,  is 
reported  ante  p.  328. 

A.  S.  Pennington,  for  the  appellants. 
A.  0.  Zabriskie,  for  the  respondents. 
GREEN,  CHIEF  JUSTICE,  delivered  the  opinion  of  the  court. 

The  first  ground  of  objection  to  the  decree  in  this  cause  is, 
that  the  case  established  by  the  evidence  is  not  disclosed  by  the 
pleadings, and  that  the  relief  is  granted  upon  a  ground  notcharged 
by  the  bill.  It  is  undoubtedly  a  well-settled  rule  in  equity 
that  the  decree  must  conform  to  the  bill,  and  be  warranted  by  it, 
both  in  the  relief  and  in  the  grounds  of  relief.  Relief  not  em- 
braced in  the  prayer  of  the  bill  cannot  be  decreed,  nor  can  the 
relief  asked  for  be  granted  upon  grounds  not  disclosed  by  the 
bill.  It  is,  however,  no  objection  that  the  case  established  by  the 
proof  is  broader  and  stronger  than  that  stated  MI  the  bill,  or 
that  grounds  of  relief  not  contained  in  the  bill  are  established  in 
evidence,  provided  the  decree  is  warranted  by  the  charges  and 
prayers  of  the  bill,  and  the  bill  sustained  by  the  evidence. 

The  bill  charges  that  Tuers,  having  become  very  intemperate 
and  being  exasperated  with  his  wife,  and  being  desirous  of  secu- 
ring his  estate  for  the  benefit  of  his  own  relations,  and  for  the 
purpose  of  preventing  his  wife  from  inheriting,  made  a  deed  of 
bargain  and  sale  to  Kyerson,  for  his  own  use.  That  the  df«-d 
did  not  convey  the  lauds  to  Ryerson,  but  that  the  use  resulted  to 
Tuers  and  his  heirs.  That  Kyerson,  for  a  fraudulent  purpose, 
procured  the  deed  to  be  recorded.  That  subsequently,  knowing 
that  the  deed  was  without  consideration  and  worthless,  with  the 
view  of  rendering  it  valid  and  having  the  lands  appropriated  to 
bis  own  use,  he  conveyed  to  Garrison. 

The  bill  further  charges  that  the  lease  from  Ryerson  to  Tuere, 
if  any  such  existed,  was  obtained  by  fraud,  and  was  contrived 
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•and  designed  by  Ryerson,  to  procure  a  recognition  of  his  title,  to 
be  used  after  Tuers'  death. 

The  bill  prays  that  the  deed  may  be  declared  void  and  of  no 
effect;  that  it  may  also  be  declared  that  the  use  of  the  land 
under  the  deed  resulted  to  Tuers,  and  that  he  be  decreed  to  re- 
cover. 

The  gravamen  of  the  charge  is,  that  the  deed  was  without  con- 
sideration and  not  designed  to  convey  the  title,  and  that  the  re- 
cording of  the  deed,  the  execution  of  the  lease  and  the  setting 
up  of  title  to  the  lands  by  Ryerson  was  fraudulent. 

There  is  no  charge  in  the  bill  that  the  deed  was  obtained  by 
fraud  or  undue  influence  or  improper  means,  nor  can  the  decree, 
in  my  judgment,  whatever  may  be  the  weight  of 'the  evidence, 
be  sustained  upon  either  of  these  grounds. 

It  remains  to  inquire  whether  the  deed  is  sustained  by  the 
evidence,  upon  the  grounds  charged  in  the  bill. 

The  answer  admits  that  at  the  date  of  the  deed,  and  at  the 
time  of  its  delivery,  no  consideration  whatever  was  paid,  or  se- 
cured or  agreed  to  be  paid.  It  was  a  voluntary  conveyance,  ex- 
ecuted, acknowledged  and  delivered  by  the  grantor  without  the 
assent  or  concurrence  of  the  grantee.  The  defendant  explains 
the  transaction  by  stating  that  Tuers  wished  him  to  accept  the 
deed  and  pay  his  debts,  but  that  he  did  not  at  first  agree  to  do 
so;  that  he  received  the  deed  and  retained  it  in  his  possession 
from  May  1st,  1823,  to  August  20th,  1831,  more  than  eight  years, 
Avithout  claiming  title  under  it;  that  a  new  contract  was  then 
made,  the  deed  accepted  and  recorded,  a  lease  given  and  the 
title  perfected  in  the  defendant.  Now  this  is  certainly  a  very 
unusual  transaction  and  calls  for  the  closest  scrutiny  at  the  hands 
of  the  court.  Tuers,  it  is  alleged,  executes,  acknowledges  and 
delivers  to  Ryerson  a  deed  for  his  farm  for  the  alleged  considera- 
tion of  $3000,  but  without  the  payment  of  $1.  The  deed  is 
left  in  Ryerson's  custody  and  under  his  control.  Tners  lies  en- 
tirely at  Ryerson's  mercy,  exposed  at  any  moment  to  be  turned 
out  of  possession,  without  the  least  evidence  to  show  what  the 
truth  really  was,  although,  as  is  admitted  by  the  answer,  the  title 
was  wholly  in  Tuers.  During  this  period,  as  appears  by  the  tes- 
timony of  numerous  witnesses,  it  was  reputed  in  the  neighbor- 
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hood  that  Ryerson  had  title  to  the  place,  and  Ryerson  himself 
repeatedly  declared  that  he  had  a  deed — as  good  a  deed  as  any 
man's. 

It  is  clear,  from  this  evidence,  that  after  the  delivery  of  the 
original  deed,  and  before  1831,  which,  as  the  defendant  now 
alleges,  he  had  no  title  whatever,  it  was  reputed  that  he  had  the 
title,  and  that  he  himself  claimed  to  have  the  title.  It  is  evi- 
dent, also,  that  he  then  had  the  same  title  and  the  same  evidence 
of  title  that  he  now  has,  except  so  far  as  that  title  may  be 
strengthened  by  the  transactions  of  1831. 

It  is  worthy  of  remark,  that  during  this  period  of  eight  years, 
although  Ryerson  claimed  title,  and  held  in  his  hands  a  deed  of 
conveyance  from  Tuers,  that  Tuers.,  both  by  his  acts  and  words, 
denied  the  validity  of  that  deed,  and  treated  the  land  as  his  own. 
On  the  8th  of  February,  1825,  four  years  after  the  date  of  the 
deed  to  Ryerson,  he  conveyed  more  than  twenty-one  acres — 
nearly  one-fifth  of  the  farm — for  a  valuable  consideration,  to 
Abraham  Lake,  with  covenants  of  general  warranty.  In  March, 
1831,  he  leased  seven  or  eight  acres  to  John  S.  Forshee,  for  fifty 
years.  He  told  Chester  Abby,  in  the  presence  of  Margaret  Lake, 
that  the  deed  to  Ryerson  was  good  for  nothing.  These  acts  and 
declarations  of  Tuers,  occurring  during  the  period  when  Ryer- 
erson,  by  his  answer,  admits  title  in  Tuers,  are  clearly  compe- 
tent evidence.  They  show  that  Tuers — notwithstanding  the  deed 
held  by  Ryerson,  and  his  claiming  the  property — regarded  him- 
self as  the  owner,  in  fee,  of  the  land,  with  power  to  dispose  of  it 
at  his  pleasure,  thus  giving  strong  countenance  to  the  charge  in 
the  bill  that  the  deed  was  never  designed  to  pass  title. 

The  deed,  then,  as  originally  delivered,  was  clearly  inoperative 
and  void.  It  so  continued  until  the  20th  of  August,  1831.  Was 
efficacy  given  to  it  by  the  transactions  which  then  took  place 
between  the  parlies?  These  transactions,  the  bill  charges,  were 
fraudulent,  and  I  think  it  is  abundantly  evident,  both  from  the 
defendant's  answer  and  the  evidence  in  the  cause,  that  the  whole 
transaction  of  August,  1831,  was  colorable,  merely,  and  designed 
to  give  support  to  a  deed  which,  otherwise,  was  confessedly  with- 
out consideration,  fraudulent,  and  void.  There  is  no  evidence 
of  the  circumstances  under  which  this  deed  was  resuscitated, 
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save  the  defendant's  answer.  And,  upon  the  statement  in  tho 
answer,  it  is  obvious  that  Tuers  received  nothing  whatever  as  a 
consideration  of  the  conveyance.  The  alleged  consideration  was 
a  promise,  by  the  grantee,  to  pay  the  grantor's  debts.  Now,  as 
against  the  creditors,  the  deed,  being  voluntary,  would  have  been 
fraudulent  and  void.  It  was  necessary,  therefore,  that  the  debts 
should  be  paid,  in  order  to  legalize  the  deed.  These  debts  would 
have  been  a  virtual  encumbrance  on  the  land  in  the  hands  of 
Ryerson.  He  must  have  paid  them,  in  order  to  save  his  title. 
It  was,  therefore,  a  simple  conveyance  by  Tuers  to  Ryerson,  of 
his  whole  farm,  subject  to  the  payment  of  his  debts,  without  one 
dollar  of  consideration  for  the  conveyance.  Nor  is  it  pretended 
that  Ryerson  paid  the  debts  at  the  time  of  the  conveyance,  or 
entered  into  any  binding  engagement  to  pay  them,  or  procured 
a  release  to  Tuers  from  them.  There  is  no  clause  in  the  deed 
showing  that  Ryerson  held  the  land  in  trust  to  pay  the  debts, 
nor  is  it  pretended  that  any  written  engagement  to  that  effect, 
"Aras  given  either  to  Tuers  or  to  the  creditors.  There  appears  to 
have  been  no  witness  to  the  transaction.  Tuers,  therefore,  could 
not  have  enforced  the  contract,  nor  could  the  contract  have  been 
enforced  by  the  creditors,  because,  being  a  promise  to  pay  the 
debts  of  a  third  person,  and  not  in  writing,  it  was  void  by  the 
Statute  of  frauds  and  perjuries.  The  pretended  consideration, 
therefore,  was  entirely  illusory.  Ryerson  promised  nothing — did 
nothing  which,  independent  of  his  contract,  he  was  not  bound  to 
perform.  Tuers  received  nothing  but  a  nugatory  promise.  But, 
admitting  that  the  promise  to  pay  the  debts  of  the  grantor  when 
executed,  formed  a  valid  consideration  for  the  conveyance,  still, 
the  averment  of  the  answer  that  such  promise  to  pay  formed  the 
consideration  of  the  conveyance,  is  not  responsive  to  the  bill,  ia 
contradictory  of  the  deed  itself,  and  is  entirely  unsupported  by 
the  evidence.  On  the  contrary,  the  whole  transaction  relative  to 
the  procurement  and  execution  of  the  release — or,  as  it  is  termed 
in  the  answer,  the  lease — from  Ryerson  to  Tuers,  as  detailed  by 
Van  Dien,  the  scrivener  who  drew  the  paper,  and  the  principal 
witness  for.the  defence,  is  utterly  irreconcilable  with  the  defend- 
ant's answer. 

The  fact  that  the  recording  of  the  deed  and  the  giving  of  the 
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release  were  calculated  to  confirm  the  title  of  Ryerson  ;  that  the 
pretended  consideration  was  neither  paid  nor  secured  to  be  paid 
at  the  time  of  recording  the  deed  ;  that  the  release  to  Tuers  was 
not  placed  upon  record  and  that  he  had  no  guaranty  for  his  prft- 
tection  but  the  integrity  of  Van  Dien,  who  was  paid  by  Ryerson  ; 
that  Tuers  never  saw  the  lease  nor  heard  it  read ;  that  Ryer- 
son never  exercised,  in  Tuers'  presence  or  under  his  notice,  the 
privilege  reserved  by  the  lease  of  cutting  timber  upon  the  farm  ; 
that  from  the  alleged  delivery  of  the  title,  until  Tuers'  death, 
a  period  of  more  than  eleven  years,  Ryerson  did  not  act  within 
Tuers'  knowledge  manifesting  his  title;  that  Tuers  did  no  act 
and  made  no  declaration  admitting  the  tide,  are  strongly  corrob- 
orative of  the  charges  in  the  bill  that  the  deed  was  not  only  with- 
out consideration,  but  that  it  was  never  designed  to  convey  title, 
that  it  enured  to  the  use  of  Tuers,  and  that  the  claim  of  title  by 
Kyerson  is  fraudulent. 

Nor  ought  it  to  escape  notice  that  this  deed  was  originally 
given  by  a  man  of  very  intemperate  habits  to  the  person  who 
furnished  him  with  the  means  of  vicious  indulgence;  that  the 
grantee  had  no  claim  of  blood  or  kindred  upon  the  grantor ;  that 
the  only  alleged  consideration  was  the  payment  of  the  grantor's 
debts;  that  there  is  no  evidence  of  importunity  on  the  part  of 
the  creditors ;  that  the  only  debts  ever  paid  were  paid  to  Ry- 
erson's  own  son ;  that  those  debts  were  contracted  years  after 
the  original  deed  was  executed,  and  that  they  were  utterly  inad- 
equate to  the  value  of  the  land. 

Upon  the  evidence  in  the  cause  it  is  appaient  that  Garrison 
took  his  deed  from  Ryerson  with  knowledge  of  the  fraud,  at  least 
sufficient  to  put  him  upon  inquiry.  He  can  stand  in  no  better 
situation  than  Ryerson  himself.  He  does  not,  moreover,  occupy 
in  equity  the  position  of  a  bona  fide  purchaser,  having  parted 
with  no  valuable  consideration  to  obtain  the  title. 

It  is  further  objected  to  the  decree  that  it  authorizes  an  ac- 
count to  be  taken  against  Ryerson  of  the  proceeds  of  the  sale  of 
Tuers'  personal  property  at  auction,  when  it  appears  by  the 
evidence  that  after  that  sale  there  was  a  settlement  between  the 
parties.  It  is,  perhaps,  not  certain  from  the  evidence  that  the 
settlement  was  a  general  one,  or  that  it  included  the  proceeds  of 
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the  auction  sales,  and  if  it  be  so,  it  can  hardly  be  presumed  at 
this  stage  of  the  cause,  that  the  Chancellor  will  finally  decree 
an  account  against  the  appellant  for  matters  which  by  the  evi- 
dence appear  to  be  settled,  or  barred  by  lapse  .of  time.  I  think 
there  ought  not  to  be  a  reversal  upon  this  ground. 

In  my  opinion,  the  decree  should  be  affirmed,  with  costs. 

The  court,  (NEvrus,  Justice,  aid  McCARTER,  Judge,  dis- 
senting,) concurred  in  this  opinion. 

Decree  affirmed. 
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THE  BRIDGEWATER  COPPER  MINING  COMPANY,  APPEL- 
LANTS, AND  GOOLD  HOYT,  RESPONDENT. 

1.  A  bond  and  mortgage  given  in  fulfillment  of  a  prior  written  agreement 
for  the  sale  and  purchase  of  property,  at  a  price  stipulated,  to  be  paid  in  a 
stipulated  manner,  with  interest,  the  interest  to  be  paid  half  yearly,  in 
advance — held  not  to  be  usurious. 

2.  A  new  bond  and  mortgage  were  substituted  for  the  first,  dispensing  with 
the  payment  of  interest  in  advance.    Semble,  that  if  the  first  could  be  held 
usurious,  the  contract  might,  by  subsequent  agreement  of  the  parties,  be  freed 
from  the  vice. 

3.  Acts  of  a  subsequent  board  of  directors  of  a  corporation,  which  were 
held  to  be  a  recognition  and  sanction  of  a  mortgage  given  by  a  former  board. 

This  case  is  reported  ante  p.  253. 

P.  D.  Vroom,  for  the  appellants. 

£.  .Williamson,  for  the  respondent. 

The  decree  of  the  Chancellor  was  unanimously  affirmed. 

Decree  affirmed. 
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JOHN  HENRY  AND  RICHARD  HENRY,  APPELLANTS,  AND 
ADAM  KINNAMAN,  RESPONDENT. 

In  May,  1817,  J.  purchased  land  of  K.  and  paid  part  of  the  considera- 
tion money  and  gave  K.  a  mortgage  on  the  land  for  the  residue.  J.  sold  parts 
of  the  land,  and  K.  released  those  parts  from  the  mortgage.  In  August,  1821, 
judgments  were  recovered,  in  favor  of  other  persons,  against  J.,  on  which 
executions  were  issued  and  levied  on  that  part  of  the  mortgaged  premises 
fid  held  by  J.,  "subject  to  prior  encumbrances."  In  October,  1822,  pending 
:i  Biiil  in  chancery  by  K.  against  J.  for  the  foreclosure  of  the  mortgage,  J. 
and  his  wife  re-conveyed  that  part  of  the  mortgaged  premises  which  he 
Ktill  held,  and  which  had  been  levied  on  as  aforesaid,  to  K  ,  in  payment  and 
discharge  of  the  mortgage,  and  K.  took  possession  of  the  land  ;  the  registry  of 
the  mortgage,  however,  was  left  uncanceled.  Afterwards  the  sheriff  sold, 
under  the  said  levy,  and  H.  became  the  purchaser;  H.  when  he  so  bought, 
Itaving  knowledge  of  the  foregoing  facts.  Held,  that  H.  was  entitled  to  the 
land  free  from  the  mortgage  debt. 


This  case  is  reported  ante  p.  90. 

P.  D.  Vroom,  for  the  appellants. 

W.  Halsted,  for  the  respondent 

The  decree  of  the  Chancellor  was  reversed. 

NEVIUS,  Justice,  dissented. 

Decree  reversed. 
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HENRY  COLE,  APPELLANT,  AND  LEWIS  E.  DAVENPORT  AND 
CORNELIUS  CRAWFORD,  JR.,  ADMINISTRATORS,  &c.,  OF 
CALVIN  COOK,  DECEASED,  RESPONDENTS. 

An  improvident  agreement,  made  for  a  consideration  grossly  inadequate, 
by  one  of  great  imbecility  of  mind,  with  another  whose  position  in  relation 
to  him  conferred  undue  influence  and  control  over  him,  will  be  set  aside. 


This  case  is  reported  ante  p.  522. 

A.  Gi/ord  and  B.  Williamson,  for  the  appellant. 

A.  Whitehead  and  Samuel  Sherwood,  for  the  respondents. 

The  decree  of  the  Chancellor  was  affirmed. 

McCARTER,  Judge,  dissented. 


COURT  OF  ERRORS  AND  APPEALS. 

JANUARY  TERM,  1849. 


DANIEL    BRAY,   APPELLANT,   AND   MARY   ANN   BRAY, 
RESPONDENT. 

Sufficient  evidence  of  adultery  on  bill  for  divorce. 

This  case,  and  the  decision  of  the  Chancellor  thereupon,  is 
reported  ante  p.  506. 

P.  D.  Vroom,  for  the  appellant. 

No  couusel  appeared  for  the  respondent. 

RANDOLPH,  Justice,  delivered  the  opinion  of  the  court. 

The  complainant  asks  to  be  divorced  from  his  wife,  on  the 
ground  of  adultery,  stated  in  the  bill  to  have  been  committed  in 
his  own  house,  at  a  particular  time,  and  with  an  individual 

named .     It  is  proved  by  two  witnesses,  old  Mrs.  Bray  and 

her  sister,  that ,  the  individual  named,  came  to  the  complain- 
ant's house,  in  his  absence,  and  remained  there  all  night;  that, 
during  evening,  some  familiarity  took  place,  which  elicited  reproof 
from  the  mother,  that  defendant  retired  to  bed  before  the  rest  of 
thev family,  declining  to  have  the  company  of  one  of  the  chil- 
dren, and  that  ,  having  formerly  worked  for  the  com- 
plainant, and  being  familiar  with  the  house,  was  permitted  to 
remain  up  until  after  the  others  retired  to  bed,  when  he  also  went 
up  stairs  to  bed;  his  room  adjoined  that  of  defendant,  and  their 
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doors  were  near  each  other.  That  sometime  in  the  night  Mrs. 
Burdett,  (the  sister,)  being  up  with  the  toothache,  and  hearing  a 
strange  and  improper  noise  in  defendant's  room  overhead,  she 
went  up  to  see  the  cause ;  it  was  bright  moonlight,  and  the  win- 
dows without  shutters  or  curtains,  and  neither  door  entirely 

closed  ;  passing  by  that  of ,  she  saw  that  he  was  not  in 

the  room,  but  on  looking  through  defendant's  door  she  saw  him 
in  bed  with  defendant,  she  being  or  appearing  to  be  asleep.  The 
witness  immediately  withdrew  to  her  own  bed,  remarking  to  her 
sister  that  she  had  seen  a  sight.  No  response  being  given  thereto, 
the  sister  being  asleep  when  witness  left,  and  we  may  also  infer 
when  she  returned,  the  occurrence  was  never  related  until  some 
weeks  after,  and  not  until  after  defendant  had  left  the  abode  of 
her  husband.  If  the  witness  speaks  truly  and  relates  what  ac- 
tually took  place,  complainant  is  entitled  to  a  divorce,  unless  the 
occurrence  took  place  at  his  instance,  or  by  his  procurement,  or 
the  whole  matter  was  got  up  to  bring  about  a  divorce.  Com- 
plainant was  gone  to  New  York,  and  remained  all  night,  according 
to  his  usual  custom,  to  dispose  of  the  produce  of  his  farm,  and 
there  is  no  evidence  or  circumstance  going  to  show  that  he  knew 

was  coming  to  his  house,  or  that  he  was  there,  or  that  the 

circumstance  itself  took  place,  until  weeks  after  the  occurrence. 
According  to  the  evidence,  then  he  could  have  been  no  party  to 
the  conspiracy,  and  if'  it  was  got  up  by  others  without  his  parti- 
cipation, it  cannot  affect  his  complaint;  but  there  were  no  others 

to  get  it  up,  except  two  old  women.     came  to  the  house 

in  the  evening,  on  an  errand,  to  return  a  borrowed  wagon ;  he 
presumed  on  his  acquaintanceship,  and  remained  without  other 
evidence  of  being  invited  than  being  informed  where  he  was  to 
sleep.  There  is  no  evidence  that  he  was  even  invited  or  in  any 
way  induced  to  come,  or  that  his  coming  was  previously  known 
by  either  party,  or  any  of  the  family,  or  that  even  the  di-fendant 
was  aware  of  his  coming,  or  that  she  had  premeditated  a  plan  to 
create  a  forfeiture  of  her  dower,  without  any  stipulation  agreed 
on  between  her  and  her  husband,  then  there  is  no  evidence  that 
this  meeting  was  brought  about  by  conspiracy  or  pre-arrange- 
raent  for  any  purpose  whatever,  and  if  so,  there  is  r.othing  to 
defeat  the  prayer  of  the  bill,  unless  we  disbelieve  the  evidence  of 
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the  fact.  The  character  of  Mrs.  Bimlett  stands  before  us  un- 
im peached  by  any  witness;  her  story  is  confirmed  by  Mrs.  Bray, 

who  testifies  that bed  was  not  slept  in  that  night,  and 

by  the  loose  character  of  the  defendant  herself.  She  had  mar- 
ried complainant  when  pregnant  by  another  man,  and  did  not 
hesitate  to  tell  him  and  his  family  that  the  child  born  within 
three  months  after  the  marriage  was  not  his;  it  is  also  strongly 
confirmed  by  the  fact  that  although  the  bill  charges  the  crime  to 

have  been  committed  with ,  and  specifies  time  and  place, 

all  of  which  is  specifically  denied  by  the  answer,  yet  being  proved 

by  Mrs.  Burdett  and  Mrs.  Bray,  defendant  neither  calls 

to  disprove  the  charge,  or  accounts  for  the  absence  of  his  testi- 
mony, although  she  has  witnesses  sworn  to  prove  much  less  im- 
portant matters.  We  have  no  right  to  believe  Mrs.  Burdett 
has  perjured  hersalf,  for  there  is  no  evidence  to  warrant  it;  she 
could  not  have  been  mistaken,  for  it  was  bright  moonlight,  and 
her  own  wakefulness,  and  the  situation  of  the  rooms  and  the 
beds,  enabled  her  to  speak  very  positively  that  in  one  he  was  not, 
in  the  other  he  was.  True,  she  did  not  relate  the  circumstance 
immediately,  not  that  night,  because  it  is  presumed  her  com- 
panion was  asleep,  for  she  does  not  even  testify  that  she  heard 
her  say  she  had  seen  a  sight,  not  until  after  defendant  had  left 
the  bed  and  board  of  her  husband,  because  she  thought  he  would 
overlook  it,  as  he  had  defendant's  previous  conduct,  and  she  did 
not  wish  to  make  difficulty  between  them.  There  is  nothing 
unreasonable  or  imprudent  in  this;  when  her  information  would 
be  beneficial  and  not  injurious,  she  related  it,  and  not  until  then. 
The  circumstance  neither  impeaches  her  veracity  nor  proves  her 
mistaken.  I  think  the  evidence  requires  a  decree  for  divorce, 
and  that  the  decision  of  the  Chancellor  should  be  reversed. 

The  court,  (NEVIUS  and  OGDEN,  Justices,   and   SCHENCK, 
Judge,  dissenting,)  concurred  in  this  opinion. 

Decree  reversed. 
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NATHANIEL  J.  CRANE,   APPELLANT,  AND  FRANCIS  HEWITT 
AND  WIFE,  RESPONDENTS. 

A  father  devised  his  estate  to  a  son  and  two  daughters;  the  son  made  an 
agreement  with  the  daughters  for  a  different  settlement  and  disposition  of  the 
estate  among  them,  without  apprising  them  of  the  value  of  the  estate,  which 
was  known  to  him,  but  not  to  them ;  the  agreement  was,  notwithstanding, 
sustained  as  a  family  settlement. 

This  case  is  reported  ante  p.  159. 

JR.  Van  Arsdale  and  P.  D.  Vroom,  for  the  appellant. 

A.  Whitehead,  for  the  respondents. 

The  decree  was  reversed,  unanimously. 

Per  tot.  cur. 

Decree  reversed. 
€31 


COURT  OP  ERRORS  AND  APPEALS. 

OCTOBER  TERM,  184$. 


PETER  C.  ONDERDONK,   APPELLANT,  AND  HIRAM  HUTCHIN- 
SON,  RESPONDENT. 

R.  bad,  during  the  continuance  of  a  partnership  between  H.  and  0.,  loaned 
money,  from  time  to  time,  to  the  firm,  for  which  he  charged  and  received  the 
interest ;  and  had  also,  from  time  to  time,  endorsed  notes  for  the  firm,  which 
were  paid  by  the  firm.  On  the  dissolution  of  the  partnership,  the  settlement 
of  its  affairs  devolved  on  O.,  and  in  an  account  subsequently  presented  by  him 
to  H.,  he  claimed  an  allowance  of  $500  for  R.,  for  endorsing  for  the  firm,  and 
claimed  that  he  and  H.  had  agreed  to  make  the  said  allowance  to  R.  The 
court  made  the  allowance. 


This  case  is  reported  ante  p.  277. 

J.  Vandyke,  for  the  appellant. 

P.  D.  Vroom,  for  the  respondent. 

OGDEN,  Justice,  delivered  the  opinion  of  the  court. 

The  parties  in  this  suit  entered  into  a  co-partnership  in  the 
city  of  New  Brunswick,  about  the  15th  of  December,  1835,  in 
the  india  rubber  manufacturing  business.  On  the  18th  of  June, 
1840,  an  agreement  for  dissolution  was  executed  by  them,  and 
a  dissolution  actually  effected  on  the  24th  of  December  in  that 
year. 

On  the  30th  of  June,  1842,  Hutchinson  filed  a  bill  against 
Onderdouk,  in  the  Court  of  Chancery,  praying,  among  other 
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things,  for  an  account  and  for  a  settlement  of  their  partnership 
transactions. 

Upon  the  coming  in  of  the  answer,  a  general  replication  was 
filed,  and,  by  consent  of  the  parties,  a  reference  was  made,  on 
the  6th  of  April,  1843,  to  Joseph  F.  Randolph,  Esq.,  a  master 
of  the  court,  to  take  the  account,  with  directions,  in  so  doing,  to 
make  the  parties  all  just  allowances. 

The  master  commenced  his  duties  thereon,  upon  the  17th  of 
the  same  month,  and,  after  a  laborious  examination  of  their  books 
and  of  the  papers  exhibited  to  him,  and  of  the  testimony  of  wit- 
nesses produced  by  them,  he  made  a  report,  on  the  31st  of  May, 
1843,  showing  a  balance  due  to  Hutcliinson,  on  that  day,  fur 
principal  and  interest,  of  $113.01. 

Both  parties  excepted  to  this  report,  and,  in  settling  those 
exceptions,  the  Chancellor,  on  the  21st  of  March,  1848,  directed 
that  the  report  should  be  corrected  on  both  sides;  that  the  sum 
of  $168.09  should  be  allowed  to  Onderdonk  for  commissions, 
<kby  way  of  compensation  for  his  services  in  settling  the  business 
of  the  suid  firm,"  which  claim  had  been  refused  by  the  master, 
and  that  $21.50  of  $43,  reported  by  the  master  to  have  b«-eu 
paid  by  Onderdonk  to  Hutchinson,  and  the  further  sum  of  $516, 
reported  by  the  master  to  have  been  paid  by  Onderdonk  to  one 
Peter  P.  Runyon,  as  a  debt  of  the  firm,  should  be  disallowed, 
and  that  the  report  should  be  corrected,  by  adding  these  sums, 
less  the  commissions  allowed  by  him,  as  above  stated,  to  the 
amount  ascertained  by  the  master  to  lie  due  to  Hutchinson, 
thereby  changing  the  principal  sum  to  be  paid  by  Onderdonk, 
from  $113.01  to  $481.42,  and  decreed  that  the  same  should 
have  interest  from  the  third  Tuesday  of  December,  1845. 

Onderdonk  has  appealed  to  this  court,  from  that  decree,  and 
hath  set  forth,  in  his  petition,  that  the  decree  is  erroneous,  in 
that  it  disallowed  the  sum  of  $21.50,  as  a  payment  by  him  to 
Hutchinson,  and  also  in  that  it  disallowed  the  Htim  of  $516, 
paid  by  him,  on  account  of  the  firm,  to  Peter  P.  Runyon. 

The  correctness  of  the  Chancellor's  conclusion  resecting  the 
allowance,  by  the  master,  of  $13,  dcyends  entirely   upon   the 
manner  in  which,  in  taking  the  accounts,  the  master  charged 
appellant. 
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It  appears,  by  the  bill  and  answer,  that  at  or  about  the  time 
of  the  dissolution  of  the  firm,  "an  inventory  was  made  out  of  the 
claims  and  demands  of  the  co-partnership/'&c.,  intended  to  em- 
brace all  their  claims,  demands,  and  choses  in  action,  and  that  a 
copy  thereof  was  set  out  in  a  schedule  marked  A,  annexed  to  the 
bill  of  complainant.  That  such  inventory,  and  the  claims  and 
demands  and  assets,  were  taken,  by  the  appellant,  for  the  joint  use 
and  benefit  of  the  parties.  After  this  arrangement  was  made, 
the  respondent  received,  from  one  or  more  debtors  of  the  late  firm, 
the  sum  of  $43,  which  moneys  the  master  charged  to  him  as  so 
much  cash  paid  by  the  appellant.  If  the  master  charged  the 
appellant  only  with  the  moneys  which  he  actually  received,  the 
Chancellor  is  right  in  the  correction,  but  if  he  charged  him  with 
the  inventory,  the  Chancellor  has  erred. 

By  reference  to  the  report,  we  read  that  the  master  found 
that  the  appellant,  subsequent  to  the  dissolution,  received  of  the 
debts  and  effects  due  and  belonging  to  the  late  firm,  the  sum  of 
$5603.13,  as  per  Schedule  I  more  fully  appears.  "That  the 
said  sum  embraces  all  the  moneys  and  effects  of  the  partnership, 
•which  came  to  the  hands  of  the  defendant,  and  all  the  moneys 
and  effects  of  the  firm  for  which  he  should  be  made  accountable. 
That  the  Schedule  No.  I  embraces  a  list  of  all  the  accounts  and 
Jiotes  specified  in  the  bill,  answer,  and  schedule  thereto  annexed 
in  the  charge  filed  with  the  master,  and  in  Exhibit  B  on  the  part 
of  the  complainant,  being  a  receipt  of  the  defendant  for  the 
amount  of  the  notes  of  the  firm  taken  by  him  to  collect,  and  also 
of  the  moneys  of  the  firm  not  specified  in  said  schedules  and  re- 
ceipts that  have  been  collected  by  the  defendant,  as  admitted  by 
him  or  proved  by  the  evidence,  except  such  notes,"  &c.,  which 
exceptions  do  not  touch  or  affect  the  question  under  considera- 
tion in  this  court. 

It  is  evident,  from  the  above  explanation  by  the  master  of  the 
character  of  his  schedule,  that  it  embraces  all  the  claims  due  to 
the  firm  not  specially  excepted  in  the  report,  and  hence,  as  the 
appellant  was  charged  with  them  in  reaching  the  balance  reported 
against  him,  he  was  entitled  to  receive  the  benefit  of  them.  The 
respondent,  having  collected  $43  of  these  claims,  should,  under 
the  circumstances  of  the  dissolution,  either  have  handed  the  mo- 


OCTOBER  TERM,  1849.  635 


Onderdonk  v.  Hutchinson. 


ney  to  the  appellant,  or  have  given  him  credit  for  the  full  amount 
thereof. 

Upon  this  point  we  are  of  opinion  that  the  master  was  correct 
in  considering  the  $43  as  so  much  money  paid  by  the  appellant 
to  the  respondent,  and  that  the  Chancellor  erred  in  disturbing 
that  part  of  the  report. 

Again.  Was  the  payment  claimed  by  the  appellant  to  have 
been  made  by  him  to  Peter  P.  Runyon  rightly  allowed  to  him 
by  the  master  ? 

Mr.  Ruuyon  was  the  father-in-law  of  the  appellant,  and  had 
been  a  fast  friend  of  both  parties  during  their  connection  ia 
business.  He  had  largely  endorsed  for  them,  and  loaned  them 
moneys,  and  had  otherwise  aided  in  carrying  them  through  the 
troubles  of  those  difficult  times. 

Mr.  Runyon  was  examined  as  a  witness  by  the  appellant  be- 
fore the  master,  and  upon  his  cross-examination  he  testified, 
among  other  things,  that  he  expected  some  remuneration  for  his 
risk,  independent  of  his  interest  money,  if  the  experiment  waa 
successful. 

Upon  his  re-exarnination-in-chief,  he  said  $500  was  paid  to 
him  for  his  risk  by  the  agreement  of  both  parties ;  and  upon 
further  cross-examination  he  stated  that  at  first  no  specific  sum 
was  agreed  on  for  his  risk ;  that  the  $500  was  agreed  on  some 
time  during  the  progress  of  the  dissolution  ;  that  he  offered  to 
take  a  portion  of  the  profits,  or  a  specified  sum,  and  that  the 
complainant  (who  is  this  respondent)  said  it  had  better  be  a 
specific  sum ;  that  witness  proposed  this  amount,  and  it  was 
agreed  to;  that  they  agreed  to  it  cheerfully,  and  particularly  the 
complainant. 

With  the  pleadings  in  the  cause  and  this  testimony  before 
him,  the  master  allowed  the  appellant  a  credit  of  $500,  a«  due 
to  Mr.  Runyon  on  the  1st  of  July,  1840,  and  computed  interest 
upon  it  to  the  1st  of  January,  1841,  to  which  date  Mr.  Runyon'n 
account  with  the  firm  was  made  up. 

This  transaction  does  not  appear  to  the  court  in  the  same  light 
it  was  viewed  by  the  Chancellor.  A  competent,  intelligent  and 
unimpeached  witness  has  testified  that  the  parties  appreciated 
the  services  which  he  had  rendered  them;  that  between  June  1st, 
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and  December  24th,  1840,  they  both  agreed  that  he  should  have 
a  compensation  for  those  services ;  that  after  propositions  had 
passed  between  them,  he  named  the  sum  of  $500;  that  both 
cheerfully  agreed  to  it,  and  particularly  the  respondent,  and 
further  that  the  money  had  been  paid  to  him  by  the  appellant. 

We  are  clearly  of  opinion  that  this  allowance  was  rightly  made 
bj  the  master,  and  that  the  report  in  that  particular  also  was 
erroneously  corrected. 

The  opinion  of  the  court  is,  that  so  much  of  the  Chancellor's 
decree  as  directs  that  the  sums  of  $21.50  and  $515,  making  to- 
gether the  sum  of  $536.50,  be  added  to  the  amount  ascertained 
by  the  master  to  be  due  to  the  complainant,  be  reversed,  and  that 
the  master's  report  upon  these  items  be  confirmed ;  and  that 
BO  much  of  the  said  decree  as  fixes  the  amount  due  to  the  re- 
spondent at  $546.40,  be  also  'reversed,  without  costs. 

Let  the  cause  be  remitted  to  the  court  below,  to  be  proceeded 
in  there  according  to  law  and  the  rules  of  that  court. 

Per  tot.  cur. 

Decree  reversed. 


COURT  OF  ERRORS  AND  APPEALS. 

APEIL  TERM,  1850. 


WILLIAM  KENT,  ANDREW  C.  ARMSTRONG  ET  AL.,  APPEL- 
LANTS, v.  CHARLES  M.  ARMSTRONG,  WILLIAM  L.8ALTER. 
AND  WIFE,  ET  AL.,  RESPONDENTS. 

A  devise  to  E.  R.  of  all  the  residue  of  testatrix's  estate,  real,  personal,  nnd 
mixed,  "to  be  by  her  possessed,  enjoyed,  and  occupied,  to  her,  her  heir*  nnd 
assigns,  forever,"  with  the  proviso  ''if  my  said  daughter  K.  K.  should  die 
without  heirs  and  intestate,"  then  all  the  devised  estate  to  vest  in  her  son  C. 
and  daughter  M.,  and  their  heirs,  creates  a  life  estate  only  in  E.  R.,  in  both 
real  and  personal  estate,  with  power  of  disposal  by  will  and  not  by  deed. 


This  case  is  reported  ante  p.  559. 

It  was  argued  on  the  appeal  by 

/.  W.  ScudJer  and  P.  D.  Vroom,  for  the  appellants,  and 

A.  S.  Pennington  and  Wm.  Pennington,  for  the  respondent*. 

RANDOLPH,  Justice,  delivered  the  opinion  of  the  court. 

Margaret  Armstrong  made  and  duly  executed  her  last  will 
and  testament,  by  which,  after  disposing  of  her  plate  to  lu-r  lour 
children,  giving  her  husband  a  life  estate  in  her  house  and  lot  in 
Elizabethtovvn,  if  he  remained  unmarried  and  occupied  the  same 
as  a  residence,  but  at  his  death,  or  when  he  should  cease  to  com- 
ply with  the  conditions  of  the  will,  his  devise  was  to  become  null 
and  void,  and  the  house 'and  lot  and  all  the  furniture  therein  ex- 
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c-ept  the  plate,  is  to  become  the  absolute  property  of  her  daugh- 
ter Eliza  Rosetta,  "  to  be  taken  and  held  under  the  like  restric- 
tions, limitations,  and  conditions  as  the  property  hereinafter  be- 
queathed to  her." 

The  testatrix  then  gives  rings  to  each  of  her  children  as  to- 
kens of  affection,  and  regretting  her  inability  to  provide  more 
amply  for  them,  but  consoling  herself  that  Edward  and  Marga- 
ret are  in  easy  circumstances,  and  that  Charles  has  the  disposi- 
tion and  ability  to  provide  for  himself,  she  gives  and  bequeaths 
all  the  rest  and  residue  of  her  estates,  real,  personal,  and  mixed, 
(subject  to  her  husband's  life  interest  in  some  part  thereof,)  to 
her  daughter  Eliza  Rosetta,  "to  be  by  her  possessed,  enjoyed, 
and  occupied,  to  her,  her  heirs  and  assigns  forever/'  with  the 
proviso,  "  but  if  my  said  daughter  Eliza  should  die  without 
heirs  and  intestate,  then  my  will  is  that  all  the  estate  herein- 
above  devised  to  her  shall  vest  in  my  son  Charles  M.  Armstrong, 
and  my  daughter  Margaret  Salter  and  their  heirs,  to  be  divided 
between  them,  share  and  share  alike." 

The  question  for  our  consideration  under  this  will  is,  what  in- 
terest or  estate  did  Eliza  Rosetta  take  in  the  real  and  personal 
property  of  her  mother  ? 

In  the  construction  of  wills,  the  primary  and  important  in- 
quiry is  to  ascertain  the  intention  of  the  testator;  indeed,  pretty 
much  all  the  rules  for  construing  wills  and -devises  are  based 
upon  what  is  the  apparent  or  the  presumed  intention  of  the  tes- 
tator, and  if  that  appears  to  be  clear  and  not  in  violation  of 
any  established  principle  of  law,  that  intention  is  to  govern  with- 
out further  inquiry  or  regard  to  mere  technical  terms.  2  P. 
Wm.  741 ;  Doug.  431 ;  4  Vesey  51.  And  in  tender  regard  for 
the  supposed  situation  of  a  testator,  the  law  regards  his  acts 
with  extreme  indulgence,  and  without  the  presumptions  which  are 
raised  against  the  grantor  or  the  grantee  of  an  estate.  Bu-t  in  or- 
der as  far  as  possible  to  sustain  a  uniformity  in  construing  wills, 
courts,  on  the  general  presumption  that  such  was  the  intention  of 
testators,  have  settled  the  meaning  of  certain  terms  and  princi- 
ples as  applicable  alike  to  all  wills  wherein  they  occur  or  arise, 
and  are  not  obviated  by  other  matters.  Thus  the  term  "  die 
without  issue,"  standing  uninfluenced  by  other  parts  of  the  will, 
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is  construed  to  mean  an  indefinite  failure  of  issue,  that  is,  a  fail- 
ure, not  on  the  death  of  the  first  taker,  but  a  failure  when  all  his 
issue  or  descendants  shall  cease,  and  this  rule  is  on  the  pres.ump- 
tion  that,  by  "  issue,"  the  devisor  means  all  the  children  and 
their  descendants  of  his  devisee. 

What,  then,  was  the  intention  of  the  testatrix   in   this  will? 
What  estate   did   she    intend    to   give    to    her  daughter  Eliza     » 
Kosetta,  and  what  over  to  her  son  Charles  and  daughter  Marga- 
ret Salter? 

In  the  first  place,  it  is  to  become  the  absolute  property  of  Eliza 
Rosetta,  and  to  be  to  her  and  her  heirs  forever.     Either  of  these 
terms  alone  would  convey  a  fee  simple,  but  this  is  not  intended, 
for  both  are  connected  with  the  proviso  that,  "if  my  said  daugh- 
ter Eliza  Rosetta  should  die  without  heirs,  and   intestate,"  then 
all  the  estate  should  go  over  to  or  vest  in  Charles  and  Margaret. 
Now,  what  was  the  object  of  inserting  this  proviso?    Manifestly, 
in  some  way  to  limit  the  absolute  interest  and  fee  simple  previ- 
ously given  to  Eliza  Rosetta.    But  how  limit?   She  was  the  par- 
ticular object  of  her  mother's  bounty,  and   to  her  and  her  chil- 
dren, if  she  had  any,  this  absolute  estate  was  to  be  given.     But 
8he  was  not  the  only  object  of  the  mother's  solicitude.    She  had 
other  children  who  needed  her  aid,  and  she  intended  that  her 
son  Charles  and  daughter  Margaret  should  have  the  estate,  if 
her  first  devisee  failed.     Consistent  with  this  special  interest  for 
Charles  and  Margaret,  she  intended  that  Eliza  should  have  the 
whole  estate  or  interest,  be  it  what  it  may  ;  it  was  to  be  po*s, 
n.joyrd  and  occupied  by  her  for  life,  or,  at  will,  to  go  to  her  chil- 
dren if  she  had  any,  in  such  way  as  the  mother,  by  will,  should 
appoint,  or  as  should  arise  under  the  devise.     And  tin*  pmv,T 
of  appointment,  whether  intentional  or  otherwise,  by  the  «,.„, 
nlity  of  the  words  used,  would  extend  to  the  sister  and  brothers, 
or   to   any  others  whom  Eliza,  by  will,  should  designate. 
Eliza  micrht  die  without  children,  and  without  will  or  appom 
llici,t  by  will.     In  that  case,  could  it  even  have  entered  into  .I,.- 
contemplation  of  the  mother,  whose  "deepfelt  regret'  is  exprcs 
„  the  will,  that  she  could  not  provide  more  amply  for  the  otl 
el,  t  at  she  was  giving  Eliza  an  absolute  interest  ,„  the 
which  she  might  convey  by  deed,  and  thus  prevent  .*  ever 
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vesting  in  Charles  and  Margaret.  The  intention  on  the  face  of 
the  will  is,  palpably,  that  Eliza  was  to  take  only  such  estate,  and 
have  such  right  and  power  only  as  that  the  property  should  go 
over  to  Charles  and  Margaret  in  case  of  failure  in  the  first 
devise.  The  only  difficulty  is,  whether  she  has  made  use  of  such 
terms  as  will  enable  the  court  to  carry  out  that  intention  with- 
out violating  the  settled  principles  of  la\v. 

"  Die  without  heirs "  is  to  be  construed  as  the  counsel  con- 
ceded it  to  mean,  without  issue.  Oro,  Jac.  415;  3  Lev.  70;  1 
P.  Wm.  23 ;  2  Sound.  R.  288,  a,  b. 

The  qualification  thus  understood  would  imply  an  indefinite 
failure  of  issue,  (3  Halst.  39;  Spencer  6;  4  Kent  273,)  and, 
without  other  qualification  or  annexation,  would  reduce  the 
previously  given  absolute  estate  of  Eliza  to  an  estate  in  fee  tail 
in  the  realty,  with  a  contingent  remainder  to  Charles  and  Mar- 
garet. A  devise  to  A  B  and  his  heirs,  and  if  he  die  without 
issue,  then  to  C  in  fee,  being  equivalent  to  a  devise  to  A  B  and 
the  heirs  of  his  body,  which  is  a  fee  tail  at  common  law,  or,  under 
our  statute,  an  estate  for  life.  This  would  not,  however,  affect 
the  personal  property,  as  that  cannot,  unless  under  very  special 
circumstances,  be  limited  over  after  an  indefinite  failure  of 
issue.  It  would,  therefore,  still  remain  the  absolute  property  of 
Eliza.  Forth  v.  Chapman,  1  P.  Wm.  666;  Ib.  564;  3  Atk. 
288;  2  Ib.  88  (1);  2  T.  R.  720;  4  Kent.  275  (a);  11  Wend. 
260. 

But  to  the  qualification,  "dje  without  heirs,"  the  testatrix  his 
added  the  words,  "and  intestate,"  and  the  whole  case  turns  upon 
these  two  words,  for  Eliza' Rosetta  conveyed  the  real  estate  by 
deed,  and  aftersvards  died  without  issue, and  intestate.  What  effect 
have  these  words  on  the  .estate,  the  qualification  thereof,  or  both  ? 

There  is  a  class  of  cases  in  which  the  doctrine  is  well  settled, 
that  when  the  will  gives  to  the  first  taker  an  absolute  power  of 
alienation  and  disposal  in  express  terms,  or  by  necessary  implica- 
tion, he  takes  the  absolute  estate  or  fee  simple,  and  the  executory 
devise  over  is  void  as  contrary  thereto.  Thus,  in  the  AWy-Gen. 
v.  Hall,  Fitzg.  314,  real  and  personal  estate  was  given  to  the 
son,  and  if  he  die  without  issue,  then  what  he  should  be  possess- 
ed of  at  his  death  was  given  over  to  the  Goldsmith's  Company,  of 
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London  ;  it  was  held  that  the  term,  "  what  he  should  die  pos- 
sessed of,"  implied  an  absolute  power  of  selling  or  disposal  of 
the  whole,  which  gave  the  first  taker  the  whole  estate,  and  there 
was  nothing  to  devise  over.  So  in  Ide  v.  Ide,  5  Mass.  500, 
what  estate  he  shall  leave  is  devised  over,  which  Parsons,  C.  J., 
Bays  shows  that  it  was  the  intention  of  the  testator  that  the  de- 
visee should  have  an  unqualified  power  of  disposal  of  the  estate 
at  his  pleasure,  which  implied  a  fee  simple,  and  left  nothing  ou 
which  the  executory  devise  could  operate.  So  in  Jackson  v. 
Suit,  10  Johns.  R.  19,  there  was  a  devise  to  M.  in  fee,  and  if 
he  died  without  issue  the  said  property  he  died  possessed  of  was 
given  over  to  another,  held  for  the  same  reason  that  M.  took  a 
fee,  and  the  de visa  over  was  void.  So  also  in  Jackson  v.  Delancy, 
11  Johns.  R.  365,  and  13  Ib.  537,  and  in  Jackson  v.  Robbing, 
15  Ib.  167,  and  in  the  same  case  in  error,  16  Ib.  537.  The 
cases  arose  under  the  will  of  Lord  Stirling,  of  this  state,  by 
which  he  gave  all  his  estates  to  B.,  his  wife,  her  executors,  ad- 
ministrators or  assigns,  but  in  case  of  her  death  without  giving, 
devising  or  bequeathing  by  will  or  otherwise,  selling  or  assign- 
ing the  said  estate,  or  any  part  thereof,  then  the  same,  or  such 
part  as  was  undisposed  of,  was  given  over  to  his  daughter,  Lady 
Catharine  Duer.  It  was  held  that  the  wife  took  the  entire  es- 
tate, and  the  devise  over  was  void,  though  there  were  other 
points  in  the  case  which  destroyed  the  plaintiff's  right  of  action. 
Chancellor  Kent,  in  delivering  the  opinion  of -the  Court  of 
Errors,  takes  occasion  to  remark,  that  when  an  estate  is  given 
to  a  person  generally  or  indefinitely,  with  a  power  of  disposition, 
it  carries  a  fee,  and  the  only  exception  to  the  rule  is  when  the 
testator  gives  the  first  taker  an  estate  for  life  only  by  certain  or 
express  words,  and  annexes  to  it  a  power  of  disposal. 

The  extent  of  the  rule  was  not  involved  in  the  case  of  Jack- 
eon  v.  Bobbins,  or  in  any  of  the  cases  referred  to,  and  the  re- 
marks, therefore,  and  distinction  of  the  learned  Clunc.  ll..r  wen 
not  required  in  the  decision  of  the  case,  for  in  these  cases  the 
effect  of  the  power  controverted  was  full  and  absolute  to  the 
disposal  of  the  whole  estate  by  devising,  selling,  as^iii..-  ,.r 
otherwise.  And  the  authorities  referred  to  on  this  point  d..  not 
necessarily  create  such  distinction,  though  they  very  clearly  estab- 
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lish  the  rule  that  when  an  estate  for  life  is  given  by  will,  with  a 
power  of  disposal,  then  the  devisee  has  but  an  estate  for  life, 
with  a  power  which  does  not  enlarge  the  estate.  The  eases  are 
of  express  devises  for  life,  with  power  of  disposal,  and  are  dis- 
tinguished from  mere  naked  powers  to  executors  or  others  to  sell 
or  convey  ;  but  if  an  estate  for  life  is  created  in  the  first  instance, 
with  the  power  of  disposal,  it  is  of  no  consequence  whether  the 
life  estate  be  created  by  express  words  or  necessary  implication 
or  construction  of  the  will.  The  same  reasoning  will  apply  to 
both,  and  of  course  the  same  rule  should  also.  Tomlinson  v. 
Dyton,  1  Salk.  239 ;  1  P.  Wm.  149  j  2  Cox  396 ;  10  Vtseij  370; 
2  H7/«.  6  ;  see  also  1  Sugden  on  Powers  119,  120,  where  the 
matter  is  fully  discussed  and  cases  cited. 

Having  shown  the  two  classes  of  cases,  viz.,  where  a  general 
and  absolute  power  of  disposal  is  given  to  the  devisee,  which 
create  a  fee  simple,  or  when  a  life  estate  is  given  with  a  mere 
power  of  appointment  or  disposal  to  particular  persons,  or  in  a 
particular  way,  the  question  arises  to  which,  if  either,  does  the 
devise  in  this  case  to  Eliza  Rosetta  belong?  Here  is  no  general 
and  absolute  power  of  disposal  given  in  the  will,  either  expressly 
or  by  implication,  but  the  words  can  only  imply  a  power  to 
dispose  of  by  will ;  and  so,  too,  here  is  no  life  estate  given  by 
express  terms,  and  can  only  arise,  if  at  all,  by  fair  construction 
of  the  will.  Retaining  in  view,  then,  the  manifest  intention  of 
the  testatrix,  what  is  the  legal  construction  to  be  placed  upon 
this  devise  and  bequest.  She  first  gives  an  absolute  interest  and 
fee  simple,  then  adds  the  restriction,  "die  without  heirs,"  by  which 
the  fee  is  reduced  to  an  estate  tail,  with  a  contingent  remainder, 
and  to  this  restriction  is  added  the  words  "  and  intestate."  And 
then  the  inquiry  arises,  what  effect  are  these  words  to  have  upon 
the  restriction  or  the  estate  ?  Confined  to  the  restriction,  they 
merely  change  what  was  before  an  indefinite  failure  of  issue  to  a 
definite  failure  upon  the  death  of  the  first  devisee,  and  so  make 
the  estate  given  to  Eliza  Rosetta  either  by  the  original  devise 
of  the  fee  simple  and  absolute  interest,  or  by  the  general  and 
absolute  power  of 'disposal,  as  insisted  by  counsel,  implied  by 
the  words  "and  intestate,"  an  absolute  estate  in  fee  simple,  and 
the  executory  devise  over  to  Charles  and  Margaret  void. 
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No  American  authority  has  been  cited  or  found  which  fully 
meets  the  question  as  it  stands  here  and  lakes  this  view  of  it,  and 
no  English  case  to  that  effect  has  been  adduced,  except  two  of 
very  recent  date,  and  of  no  further  authority  in  this  court  than 
what  is  due  to  the  opinion  of  the  judges  who  pronounced  them, 
and  the  learning  and  reasoning  by  which  they  are  sustained.  All 
the  cases  except  these  two  show  an  absolute  power  of  disposal 
either  expressly  or  by  necessary  implication,  and  we  have  seen 
that  this  class  of  cases  of  necessity  creates  a  fee  simple.  But  it 
has  been  before  shown  that  you  may  create  a  life  estate  with  a 
special  power  of  appointment  or  devise  over  without  this  conse- 
quence following,  because  there  is  no  general  and  absolute  power 
of  disposal  given.  The  first  of  the  two  cases  referred  to  is  that 
of  Cuthbert  v.  Perrine,  1  Jac.  (7.  R.  441,  which  was  a  bequest 
to  A  to  be  paid  at  the  age  of  21,  and  if  he  died  under  age,  or 
after  that  period  without  heirs  and  intestate,  then  over;  and  it 
was  held  that  A  took  an  absolute  interest  on  arriving  at  the  age 
of  21  years.  This  case  belongs  to  a  distinct  class,  different  from 
the  one  under  consideration,  viz.,  when  dying  without  issue  is 
connected  with  the  collateral  contingency  having  reference  to 
the  age  of  the  first  taker,  which  is  construed  to  mean  a  definite 
failure  of  issue,-and  to  create  an  absolute  estate  in  the  first  taker. 
Lewis  on  Perpet.  228 ;  1  Powell  on  Dev.,  by  Janvin,  187,  8;  2 
Ib.  573,  9;  and  also  Den  v.  Taylor  &  Sheptmrd,  2  South.  413; 
which  is  very  nearly  this  case.  A  devise  to  S.  in  fee,  but  if  he 
die  before  he  arrive  at  lawfuJ  age  or  has  lawful  issue,  then  over, 
was  held  to  be  a  definite  failure  of  issue,  and  created  a  fee  in  S. 
Gee  also  I  Taunlon  174  ;  and  3  Ring..  13.  It  thus  appears  that 
there  is  sufficient  in  the  case  of  Cuthbert  v.  Perrine  to  create 
precisely  the  interest  decided  by  Sir  T.  Plummer  to  have  I>n-n 
bequeathed,  without  reference  to  the  words  "intestate,"  or  re- 
quiring a  construction  thereon. 

The  other  case  relied  on  is  that  of  Green  v.  Ifttrvry,  1  ILirai 
428.     The  volume  of  reports  embracing  this  case,  has  not  i 
re-published  in  this  country,  and  the  only  hook  in  which  1  have 
been  able  to  find  any  account  of  it  is  in  Letci*  on  Pci-ltclnitie» 
230.     It  was  a  bequest  of  household  property  to  a  son,  "am! 
should  he  die  without  heir  or  will,"  then  over,  and  it  wu-s  la-Id 
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that  the  son  took  an  absolute  interest,  the  gift  over  on  the 
contingency  of  the  legatee's  not  making  a  will  being  held  void. 
The  case  is  certainly  in  point;  but  that  the  force  of  the  decision 
is  somewhat  impaired,  if  not  questioned,  even  in  England,  we 
have  but  to  quote  from  the  author  just  cited  in  introducing  the 
case.  "  A  gift  to  take  effect  in  the  event  .of  a  person  not  exer- 
cising the  power  of  disposition  incident  to  the  property  or  own- 
ership which  the  testator  or  donor  has  vested  in  him  is  void  ; 
and  if  such  a  contingency  cannot  be  contemplated,  it  is  difficult 
to  conceive  what  influence  the  mention  of  it  can  have  on  words 
importing  a  failure  of  issue,  lohich  ought,  in  that  case,  to  be  read 
independently  of  swcA  void  collateral  contingency." 

How  far  this  view  may  have  influenced  the  mind  and  opinion 
of  Sir  J.  Wigram,  V.  C.,  it  is  impossible  to  say,  for,  the  case 
being  one  of  personalty  only,  if  the  words  "or  will,"  and  the 
"  void  contingency"  were  stricken  out,  the  result  of  the  case  must 
have  been  the  same. 

According  to  the  cases  heretofore  cited,  "die  ivithout  issue" 
created  an  estate  tail  in  real  estate  and  an  absolute  interest  in  a 
chattel  or  legacy.  The  same  suggestions  will  apply,  if  it  were 
necessary  thus  to  appropriate  them  to  the  force  of  the  word  "  in- 
testate," in  Cuthbert  v.  Perrine  ;  and  if  we  make  the  same  appli- 
cation to  the  devise  now  under  consideration,  and  strike  out  the 
void  contingency  "and  intestate"  the  language  of  the  will  would 
create  an  estate  tail,  (a  life  interest  under  our  statute^  in  Eliza 
Rosetta,  in  the  real  estate,  with  a  contingent  remainder  in  Charles 
and  Margaret,  and  in  the  personalty  an  absolute  interest  in 
Eliza.  But  it  is  conceived  that  we  have  no  right  to  strike  out 
the  words  "and  intestate"  as  a  void  contingency,  because  it  is  a 
well-settled  principle  in  the  construction  of  wills  that,  if  it  be 
possible,  all  the  words  in  a  devise  or  bequest  are  to  be  taken  into 
consideration,  and  to  have  awarded  to  them  their  full  import 
and  meaning.  6  Cruise  171,  2  ;  2  Barr  770  ;  2  P.  Wm.  282; 
3  Yates  187 ;  4  Mass.  208. 

And,  in  this  respect,  the  reasoning,  or  rather  the  "impres- 
sion" of  Sir  T.  Plummer,  in  the  case  before  cited,  is  considered 
defective;  it  is  that  the  limitation  over  is  not  good,  because  "the 
absolute  property  is  first  given  with  the  power  of  disposal  as  a  con- 
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sequence,  and  then  it  is  given  over  if  he  die  intestate."  The 
word  intestate  is  used  by  the  learned  master  to  determine  the  fail- 
ure of  issue  to  be  definite  and  then  stricken  out,  without  being 
permitted  to  operate  upon  the  nature  of  the  interest  bequeathed, 
to  determine  its  character,  but  in  lieu  thereof  the  power  of  dis- 
posal and  the  character  of  the  interest  are  assumed  from  the  first 
bequest,  without  taking  into  consideration  the  contingency  con- 
nected therewith  or  the  qualification  annexed  to  that;  so  in  the 
case  now  under  consideration,  the  word  intestate  is  used  to 
change  an  indefinite  failure  of  issue  to  that  of  a  definite  charac- 
ter, and  then  it  is  thrown  aside  without  being  permitted  to 
operate  on  the  character  of  the  estate,  but  without  its  influence 
/rorn  the  power  given  to  the  devisee  to  possess,  enjoy  and  oc- 
cupy the  property  for  herself  and  her  heirs  forever,  subject  to  the 
restrictions,  limitations  and  conditions  of  the  will,  an  absolute 
interest  is  assumed,  or  else  if  the  word  is  retained  and  sn Hi-red 
to  operate  at  all,  it  is  merely  to  neutralize  the  qualification  of 
the  estate  "  die  without  issue"  and  render  the  whole  proviso  nu- 
gatory, so  that  the  construction  is  to  be  precisely  as  if  the  testa- 
trix had  bequeathed  an  absolute  interest  and  estate  in  fee  simple 
without  any  "restrictions,  conditions  or  limitations"  whatever. 

Now  it  is  utterly  impossible,  from  the  face  of  this  will,  that 
either  law  or  reason  can  presume  any  such  intention  on  the  part 
of  the  testatrix.  The  qualification  and  the  addition  were  an- 
nexed to  the  devise  to  limit  what  would  iiave  otherwise  been  an 
absolute  interest,  and  we  have  no  righ't  to  make  one  defeat  the 
other,  unless  some  imperative  rule  of  law  requires  it.  But  we 
have  seen  that  an  estate  may  be  devised  to  one  for  life  with  a 
power  to  appoint  or  devise  it  over  in  fee.  Adopting  this  as  the 
construction,  we  make  every  part  of  this  will  harmonize  and 
every  clause  and  word  operative,  and  give  full  effect  to  the  inten- 
tion of  the  testatrix.  We  give  to  the  favorite  daughter  all  the  in- 
terest and  estate  which  she  can  or  was  intended  to  have,  pNMTfl 
the  interest  from  going  into  the  hands  of  strangers  and  protect 
the  devise  over  to  the  two  other  children.  Cases  are  not  uni- 
form in  England;  slight  circumstances  of  intention  will  often 
create  a  wide  variance  in  the  result.  In  Beachcrafl  v.  Broome,  4 
T.  R.  441,  under  the  words  died  without  having  settled,  or  other- 
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wise  disposed  of  the  estate  so  devised,  or  without  issue  of  the 
body,  then  over,  Lord  Kenyon  held  the  device  over  good,  as 
an  executory  devise;  and  in  Doe  v.  Reeves,  7  T.  R.  277,  a  devise 
to  A.  and  her  heirs,  and  if  she  die  without  issue,  then  A.  to  dis- 
pose of  the  whole  by  will  or  any  other  instrument  in  writing,  at- 
tested by  three  witnesses  as  she  should  direct,  limit  or  appoint, 
and  for  want  of  such  issue  and  direction,  then  over  in  fee,  the 
King's  Bench  held  the  devise  over  good,  as  a  contingent  remain- 
der. In  Wright  v.  Atkins,  17  Veaey  255,  and  1976.  299,  a 
devise  to  a  wife  and  her  heirs  in  the  fullest  confidence  that  after 
her  decease  she  will  devise  the  property  to  —  family,  it  was  held 
that  the  wife  took  an  estate  for  life  with  remainder  over  in  trust. 
In  Jfifflin  v.  3ffflin,  6  S.  &  It.  460,  the  Supreme  Court  of 
Pennsylvania  held  that  a  bequest  to  two  sons,  and  if  either  die 
without  will  or  lawful  issue,  then  such,  &c.,  over  to  the  survivor 
and  his  heirs,  gave  a  life  estate  to  the  legatee  and  an  executory 
devise  over.  On  the  death  cf  one,  his  executors  took  the  inter- 
est due,  and  the  principal  passed  over  to  the  survivor.  And  in 
Boyd's  Heirs  v.  Bingham,  4  Barr  102,  the  same  court  held  that 
iu  a  devise  of  all  real  and  personal  estate  to  a  wife,  her  heirs 
and  assigns  forever,  and  to  will  the  same  to  whom  she  pleases, 
on  condition  that  she  remains  my  widow,  and  in  case  of  her 
marriage  or  death  without  a  will,  a  devise  over  to  other  persons, 
the  estate  of  the  wife  was  held  but  a  life  interest,  and  that  the 
devise  over  was  good  ;  and  although  the  wife  remained  unmar- 
ried and  conveyed  the  estate  by  deed  to  R.  B.,  and  subsequently 
by  will  bequeathed  the  proceeds  of  the  estate  to  R.  B.,  yet  the 
devise  over  was  good,  and  the  power  to  dispose  of  the  property 
by  will  was  not  executed  by  conveying  the  same  by  deed  and  be- 
queathing the  proceeds  by  will.  The  opinion  of  the  court  in 
this  case  by  Chief  Justice  Gibson,  placed  the  matter  principally 
on  the  ground  of  intention;  had  his  strong  and  lucid  mind  in- 
vestigated the  cases  on  the  subject,  his  opinion  would  have  been 
of  more  force  and  saved  much  labor  iu  the  present  cause. 

In  Doe  v.  Rowland,  8  Cowen  284,  Savage,  C.  J.,  in  delivering 
the  opinion  of  the  court,  says,  "  It  is  undoubtedly  true  that  a 
devise  with  power  to  convey  a  fee,  carries  a  fee,  though  a  devise 
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with  power  to  devise  in  fee  carries  but  a  life  estate."  The  re- 
mark was  not  essential  to  decide  the  cause,  and  so  it  is  left  to 
stand  unsupported  by  reasoning  or  authority,  yet  whoever  will 
consider  the  positions  and  examine  the  cases  fully  will  find  it 
difficult  to  corae  to  a  contrary  conclusion.  The  first  proposition 
is  correct,  because  the  power  to  convoy  in  fee  is  a  fee  itself,  and 
not  a  mere  power;  it  is  that  which  you  cannot  separate  from  a 
fee,  being  the  absolute  power  or  right  of  disposal  in  any  way; 
but  the  power  to  devise  in  fee  is  a  very  different  matter ;  not 
being  itself  a  fee,  but  merely  one  of  the  attributes  of  a  fee.it  is  a 
mere  power  and  does  not  constitute  a  fee  in  the  first  devisee,  as  a 
power  or  right  of  general  conveyance  or  disposal  does,  conse- 
quently the  first  devisee  takes  but  an  estate  for  life  with  a  power ; 
and  no  case  of  a  devise  contrary  to  this  has  been  shown  or  dis- 
covered by  the  court. 

When  the  power  is  to  be  executed  by  will  it  cannot  be  done 
by  deed  or  otherwise.  Boyd's  Heirs  v.  Bingliam,  before  cited, 
8  T.  .R.57;  2  EastlBl. 

It  is  said  that  an  executory  devise  is  indestructible;  that  it 
cannot  be  barred  or  destroyed  by  the  holder  of  the  preceding 
estate.  Now  this  rule  only  means  that  the  first  taker,  as  a  gen- 
eral rule,  cannot  create  a  greater  estate  than  he  has  ;  having  a  de- 
feasible estate  he  cannot  create  an  indefeasible  one;  he  can  do 
no  act  to  prevent  the  vesting  of  the  devise  on  the  happening  of 
the  contingency,  but  he  may  prevent  that  occurmuv.  Mr. 
Fearne's  rule,  as  to  the  indestructibility  of  the  devise  by  the 
holder  of  the  preceding  estate,  does  not  apply,  because  the  former 
does  not  proceed  out  of  the  latter,  but  is  an  independent  wtafe 
Fearne  Ex.  Dev.  418.  And  so  is  not  indestructible  l.y  <1- 
ing  the  contingency,  or  vice  versa.  Thus  the  executory  limJM 
upon  dying  without  a  will  is  good  ;  but  if  a  will  bemad*-,  the  < 
tingency  is  destroyed  and  so  is  the  devise. 

An  executory  devise  may  be  so  limited  after  nn  «**« 
yet  the  tenant  in  tail  may  convey  the  estate  by  fine  or 
and  thus  destroy  the  devise  over.    16  Johns.  R.  639  ;  Jto* 
Dev.,  by  Janvin,  246;  Jarman  on  Wills  664;    Oro.  Jao.  £ 
Fearne,  by  Pow.,  18. 
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The  only  .question  left  for  our  consideration  is,  whether  the 
same  doctrine  applies  to  personal,  that  has  been  advanced  as  to 
real  property.  Where  a  fee-tail  is  created  by  will,  the  law,  as 
before  stated,  creates  a  distinction  between  the  real  and  personal 
estate,  on  the  ground  that  it  will  not  presume  that  the  testator 
intended  to  limit  personal  property  on  an  indefinite  failure  of 
issue,  and,  therefore,  as  to  such  property,  is  construed  that  the 
legatee  under  such  a  limitation  has  the  absolute  interest.  But  an 
executory  devise  only  applies  where  the  terms  used  imply  a 
definite  failure  of  issue,  and  of  course  the  above  distinction  does 
not  apply,  but  both  real  and  personal  property  can  and  do  go 
over  on  such  definite  failure  of  issue  by  way  of  executory  devise. 
Hull  v.  Eddy,Z  Green  175;  16  Johns.  R.  565,584;  1  Jarman 
on  \Vills  793,  (n.  2.) 

We  come,  then,  to  the  conclusion  that  iu  the  real  and  personal 
property  devised  and  beqeathed  to  Eliza  Rosetta  by  the  will  of 
her  mother, subject  to  the  limitations  therein  expressed, she  takes 
a  life  estate  only,  with  a  power  of  appointment  or  disposition  by 
will  ;  and  that  in  the  event  of  her  dying  without  issue  and  intes- 
tate, the  executory  devise  over  vested  in  her  brother  Charles  and 
sister  Margaret,  and  that  they,  therefore,  are  entitled  to  all  the 
principal  of  the  estate,  which,  of  course,  does  not  include  inter- 
est, dividends,  or  rents  and  profits  due  at  the  death  of  Eliza; 
they  go  to  her  personal  representatives. 

The  deed  executed  by  Margaret  Salter,  Charles  and  Edward 
Armstrong,  and  the  marriage  settlement  entered  into  between 
Eliza  Rosetta  and  her  future  husband,  and  Judge  Kent,  can  in 
no  way  alter  the  above  conclusion.  The  former  only  operates 
in  confirrnance  of  the  power  of  their  mother  to  execute  a  will 
under  her  marriage  settlement,  and  the  latter  only  on  the  prop- 
erty which  Eliza  Rosetta  had  a  right  to  convey  or  absolutely 
control. 

I  am,  therefore,  of  opinion  that  the  decree  below  must  be  re- 
versed and  a  decree  entered  in  favor  of  the  complainants,  in  ac- 
cordance with  the  foregoing  principles  and  conclusions. 

In  this  opinion,  WALL,  SPEER  and  McCARTER,  Judges,  con- 
curred. 
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OGDEN,  Justice,  and  PORTER  and  SCHEXCK,  Judges,  dis- 
sented. 

Decree  reversed. 

NOTE. — Chancellor  H.,  considering  the  questions  involved  in  this  cas« 
proper  for  the  law  courts  to  decide,  and  having  given  an  opinion  on  the  will 
when  at  the  bar,  referred  it  to  the  Supreme  Court,  and  gave  no  opinion  in  the 
Court  of  Chancery,  or  the  Court  of  Errors  and  Appeals.  REPORTER. 

CITED  tn  Annin  v.  Vandorcn,  2  McCar.  143 ;  Downey  v.  Bordcn,  7  Vr.  469. 
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APPEAL. 
Vide  COURT  or  ERRORS  AND  APPEALS. 

ARBITRATION. 
Vide  AWARD,  1. 

ASSIGNMENT  AND   ASSIGNEE. 

A.  and  J.  had  given  a  joint  bond, 
and  A.  had  given  a  mortgage  to 
secure  it.  Afterwards,  A.,  "in  con 
aideralion  of  certain  agreements 
entered  into  between  him  and  J.," 
gave  his  bond  to  J.,  assuming  the 
payment  of  the  first  bond,  and  in- 
demnifying J.  against  it.  After  A. 
had  paid  half  of  the  first  bond,  J. 
]>aid  the  other  half  of  it,  and,  in 
atead  of  having  it  canceled,  in- 
duced the  obligee  to  assign  it  to  S., 
for  the  purpose  of  having  the 
mortgage  given  by  A.  to  secure  it 
foreclosed  in  his  name  ;  and  a  fore- 
closure suit  was  brought  in  his 
name.  The  court  ordered  the  bill 
to  be  dismissed.  Sturges  \.  Alyen,\ 

186 

Vide  MORTGAGE,  PRIORITY  OF,  1. 
MORTGAGE  GENERALLY,  8. 
INJUNCTION,  7. 
LAPSE  OF  TIME,  1. 

AWARD. 

Award  set  aside  on  the  ground  that 
ihe  arbitrators  acted  on  a  matter  not 
within  the  submission.  Young  v. 
Executors  of  Young.  450 

B. 
,  BILL. 

Vide  PLEADINGS. 

C. 

CHARITABLE  BEQUEST. 
Vide  WILL,  3,  9. 


CLOUD  ON  TITLE. 
Vide  JURISDICTION,  1. 

CONTRACT. 
Vide  AGREEMENT,  1. 

CORPORATION. 

Acts  of  a  subsequent  board  of  direc- 
tors of  a  corporation  which  were 
held  to  be  a  recognition  and  sanction 
of  a  mortgage  given  by  a  former 
board.  Hoyt  v.  The  'Bridyewutrr 
Copper  Mining  Company.  253 

Vide  TRUST  AND  TRUSTEE,  4,  5,  6,  7, 

8,  9. 
RECEIVER,  1,  2. 

COSTS. 

Relaxation  of.    Andrews  v.  Ford,   488 


JOURT    OF    ERRORS    AND 
APPEALS. 

A. 

ADULTERY. 

Sufficient    evidence   of    adultery    on 
petition  for  divorce.     Bray  v.  Bray, 

628 


AGREEMENT. 

,  An  improvident  agreement,  made 
for  a  consideration  grossly  inade- 
quate, by  one  of  great  imbecility 
of  mind,  with  another  whose  posi- 
tion in  relation  to  him  conferred 
undue  influence  and  control  over 
him,  will  be  set  aside.  Cole  v.  Da- 
venport et  al.,  Adminiisiraiors  of  Cook, 

627 

A  father  devised  his  estate  to  n  son 
and  two  daughters ;  the  son  made 
an  agreement  with  the  daughters  for 
a  different  settlement  and  disposi- 
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lion  of  the  estate  among  them,' 
without  apprizing  them  of  the  value 
of  the  estate,  which  was  known  to 
him  but  not  to  them ;  the  agree- 
ment was,  not  withstanding,  sus- 
tained as  a  family  settlement.  Crane 
v.  Hewitt,  631 

[No  written  opinion  having  been 
delivered  in  the  Court  of  Errors  and 
Appeals,  or  furnished  subsequently 
to  the  reporter,  he  is  not  able  to  give 
the  reasons  for  reversal  in  this  case. 
— G.  B.  H.] 

3.  R.  had,  during  the  continuance  of  a 
partnership  between  H.  and  O., 
loaned  money  from  time  to  lime  to 
the  firm,  for  which  he  charged  and 
received  interest ;  and  had  also  from 
time  to  time  endorsed  notes  for  the 
firm,  which  were  paid  by  the  firm. 
On  the  dissolution  of  the  partner- 
ship, the  settlement  of  its  affairs  de- 
volved on  O. ;  and  in  an  account 
subsequently  presented  by  O.  to  H., 
O.  claimed  an  allowance  of  $500 
for  R.  for  endorsing  for  the  firm, 
and  claimed  that  he  and  H.  had 
agreed  to  make  the  said  allowance 
to  R.  The  court  made  the  allow- 
ance. Onderdonk  v.  Hutchinson,  632 

C. 

COMMISSIONS  FOR  ENDORS- 
ING. 

Vide  AGREEMENT,  3. 

COMPENSATION  FOR  ENDORS- 
ING. 

Vide  AGREEMENT,  3. 

CORPORATION. 

1.  Actn  of  a  subsequent  board  of  di- 
rectors of  a  corporation  which  were 
held  to  be  a  recognition  and  sanc- 
tion of  a  mortgage  given  by  a 
former  board.  The  Bridgewater 
Copper  Mining  Company  v.  Hoyt,  625 

D. 
DIVORCE. 

Vide   COURT  or   ERRORS  AND  AP 
TEALS,  supra— ADULTERY,  1. 


DOWER. 

l.The  statute  of  limitations  of  New 
Jersey  (Rev  L.  411,  $  10;  Ret. 
Mat.  95,  \  11,)  applies  to  the  ac- 
tion of  dower,  and  may  be  pleaded 
in  equity  as  well  as  at  law.  Cvnover 
v.  Wright,  613 

2.  When  the  bill  does  not  state  any 
circumstances  to  take  the  case  out 
of  the  statute,  the  plea  may  be  * 
pure  plea.  It  is  not  required  to  be 
accompanied  by  an  ant- wer  when  the 
bill  simply  contains  the  formal  al- 
legation in  regard  to  title  papers, 
usual  in  bills  for  dower,  io  order  to 
bring  them  within  the  jurisdiction 
of  a  court  of  equity.  76. 


E. 

ESTATE. 

Life  estate  with  power  of  disposal  by 
will  and  uot  by  deed. 

Vide  COURT   or   ERRORS  AND  AP- 
PEALS, infra — WILL,  1. 

EVIDENCE. 

Sufficient  evidence  of  adultery,  on  pe- 
tition for  divorce. 

Vide  COURT  or   ERRORS  AND  AP- 
TEALS,  supra — ADULTERY,  L 

F. 
FAMILY  SETTLEMENT  ' 

Vide  COURT   OF  ERRORS  AND    AP- 
PEALS, tupra— AGREEMENT,  '2. 

FRAUD. 

Vide  COURT  OF   ERROR*  ATCD  AP- 
PEALS, tupra — AoREEMEirr, 

IBID.,  infra  —  IKTBKP«»A»C«, 

1. 
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INTEMPERANCE. 

1.  In  1823,  T.,  an  habitual  drunkard, 
requested  K.,  at  wliose  store  T.  was 
in  the  habit  of  buying  liquor,  to  ac- 
cept a  deed  for  his  farm  and  pay  his 
debts.  R.  did  not  consent.  After- 
wards, T.,  without  the  knowledge 
of  R.,  procured  a  deed  from  him  to 
R.  to  be  drawn,  and  executed  and 
acknowledged  it,  and  took  it  to  R. 
and  delivered  it  to  him  and  re- 
quested him  to  put  it  on  record,  and 
heft  it  in  his  hands.  R.  did  not  put 
it  on  record,  but  it  remained  in  his 
hands.  On  the  20lh  of  August, 
1831,  an  instrument  was  executed 
by  R.  by  which  he,  in  consideration 
that  T.  pay  yearly,  during  his  nat- 
ural  life,  to  R.  $18,  granted,  bar- 
gained, remised,  released  and  con- 
lirmed  unto  T.,  during  his  natural 
life,  the  said  farm  in  T.'s  possession. 
After  this,  R.  caused  the  deed  lo  be 
recorded.  T.  never  saw  or  heard 
read  the  writing  of  August  20th, 
1831.  The  person  who  drew  i 
writing  testified  that  before  it  was 
.drawn,  T.  had  consented  that  such  a 
writing  should  be  made,  and  re- 
quested him  to  keep  it  in  his  pos- 
session. The  deed  was  declared 
void.  Ryerson  v.  Adams,  618 


A  deed  without  considera- 
.lion  from  one  whose  mind  has  been 
greatly  impaired  by  excessive  and 
long  continued  intern  per.-mce,  to 
another  from  whom  he  had  been  in 
the  habit  of  buying  liquor  and  who 
knew  of  his  excess  in  the  use  of  it, 
will  be  get  aside.  Ib. 


J. 
'JUDGMENT. 

Vide  COURT  OF  ERRORS  AND  AP- 
PEALS, infra — SHERIFF'S  SALE,  1. 

L. 
LIMITATIONS,   (STATUTE    OF.) 

The  Ptatute  of  limitations  of  New 
Jersey,  (Rev.  L.  411,  §  10;  Rev.  Slat. 
95,  2  11,}  applies  to  the  action  of 


dower,  and  may  be  pleaded  in 
equity  as  well  as  at  law.  L'onover  v. 
Wright,  613 


M. 

MORTGAGE; 

Vide  COURT   OF    ERRORS    AND    AP- 
PEALS, infra — SHERIFF'S  SALE, 
1. 
USURY,  1. 


P. 

PARTNERSHIP. 

Vide  COURT  OF    ERRORS  AND   AP- 
PEALS, supra — AGREEMENT,  3. 

R. 

RELIEF. 

The  decree  must  conform  to  the  bill, 
and  be  warranted  by  it,  both  in  the 
relief  and  in  the  grounds  of  relief. 
Relief  not  embraced  in  the  prayer 
of  the  bill  cannot  be  decreed,  nor 
can  the  relief  asked  for  be  granted 
upon  grounds  not  disclosed  by  the 
bill.  It  is,  however,  no  olijt-ciion 
that  the  case  established  by  the 
proof  is  broader  and  stronger  than 
that  stated  in  the  bill,  or  that 
grounds  of  relief  not  contained  in 
the  bill  are  established  in  evidence, 
provided  the  decree  is  warranted  by 
the  charges  and  the  prayer  of  the 
bill,  and  the  bill  is  sustained  by  the 
evidence.  Ryerson  v.  Adams,  618 


8 
SHERIFFS  SALE. 

n  May,  1817,  J.  purchased  land  of  K. 
and  paid  part  of  the  consideration 
money,  and  gave  K.  a  mortgage  on 
the  land  for  the  residue.  J.  sold 
parts  of  the  land,  and  K.  released 
those  parts  from  the  mortgage.  In 
August,  1821,  judgments  were  re- 
covered, in  favor  of  other  personn, 
against  J.,  on  which  executions  were 
issued  and  levied  on  that  part  of 
the  mortgaged  premises  still  held  by 
J.,  "  subject  to  prior  encumbrances." 
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In  October,  1822,  pending  a  suit  in 
chancery  by  K.  against  J.,  for  the 
foreclosure  of  the  mortgage,  J.  and 
his  wife  re-conveyed  that  part  of  the 
mortgaged  premises  which  J.  still 
held,  and  which  had  been  levied  on 
as  aforesaid,  to  K.,  in  payment  and 
discharge  of  the  mortgage,  and  K. 
took  possession  of  the  land ;  the 
registry  of  the  mortgage,  however, 
was  left  uncanceled.  Afterwards, 
the  sheriff  sold,  under  the  said  levy, 
and  H.  became  the  purchaser;  H., 
when  he  so  bought,  having  know-; 
ledge  of  the  foregoing  facts.  Held 
that  H.  was  entitled  to  the  land  free' 
from  the  mortgage  debt.  Henry  v. 
Kinnaman,  626 

U. 

USURY. 

A  bond  and  mortgage  given  in  fulfil- 
ment of  a  prior  written  agreement 
for  the  sale  and  purchase  of  pro- 
perty, at  a  price  stipulated,  to  be 
paid  in  a  stipulated  manner,  with 
interest,  the  interest  to  be  paid  half 
yearly  in  advance — held  not  to 
be  usurious.  The  Bridgewater  Cop- 
per Mining  Company  v.  Hoyt,  625 

W. 
WILL. 

A  devise  to  E.  R.  of  all  the  residue 
of  the  testatrix's  estate,  real,  per- 
sonal and  mixed,  "to  be  by  her 
possessed,  enjoyed  and  occupied  to 
her,  her  heirs  and  assigns  forever," 
with  the  proviso  "  if  my  said  daugh- 
ter E.  R.  should  die  without  heirs 
and  inte-state,"  then  all  the  devised 
estate  to  vest  in  the  testatrix's  uon 
C.  and  daughter  M.  and  their  heirs, 
creates  a  life  estate  only  in  E.  R., 
in  both  the  real  and  personal  estate, 
with  power  of  disposal  by  will 
and  not  by  deed.  Kent  v.  Arm- 
strong, «'37 


CREDITOR'S  BILL. 

1.  Injunction  allowed,  and  receiver  ap- 
pointed, on  bill  by  an  execution 
creditor.  Fuller  v."  Taylor, 


2.  An  answer  of  a  defendant,  to  a  bill 
for  discovery,  &e.,  filed  by  an  execu- 
tion creditor,  that  he  has  no  pr«>- 
perty  of  any  kind,  will  not  prevent 
an  order  referring  it  to  a  master  to 
appoint  a  receiver,  and  directing  tlio 
defendant  to  deliver  to  said  receiver 
his  property  and  eflecu,  on  oath 
before  the  master.  '  /6. 


CROSS-BILL 

Vide  PLEADINGS.  ! 

BILL,  1. 
SPECIFIC  PERFORMANCE,  6. 

D. 
i  DEBTOR  AND  CREDITOR. 

If,  when  a  payment  is  made  by  one  to 
another  to  wiioiu  he  it  indebted,  on 
bond  and  mortgage  and  on  other 
accounts,  the  debtor  makes  no  ape- 
cial  appropriation  of  the  payment 
to  the  bond  and  mortgage,  the  cred- 
itor  may  apply  it  to  the  oilier  ac- 
counts. Van  Sickle  v.  Ayrts,  25) 

Vide  CREDITOR'S  BILL. 


DECREE. 

Vide  COORT  OF    ERRORS  AND  AP- 
PEALS—RELIEF, 1. 


DELIVERY. 
Vide  MORTGAGE  GENERALLY,  9 

DEMURRER. 
Vide  PRACTICE,  3,  4. 

DESERTION. 

Insufficient  proof  of  dexertion,  on  pe- 
tition for  divorce.  Ford  v.  Ford,  512 

Vide  DIVOUCK,  2. 

DEVISE. 

Me  WILL,  1. 

COURT   OP    ERRORS   AND  AP- 
PEALS— WILL,  1. 
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DISCOVERY,  (BIL1  OF.) 
Vide  PLEADINGS. 

DIVORCE. 

1.  What  is  not  a  desertion,  under  the 
act  concerning  divorces.     Lewis  v. 
Lewis,  22 

2.  A  wife  cannot  convert  a  husband's 
not  contributing  to  the  support  of 
the  family  into  a  desertion  on  his 
part,  by  removing  to  another  place 
and  taking   board  and  refusing  to 
receive  him.  Ib. 


Vide  ADULTERY,  1. 
DESERTION,  1. 
COURT  OP    ERRORS   AND    AP- 
PEALS —  ADULTERY,  1. 


DOWER. 

1.  Testator  died  seized  of  lands  in  two 
counties,  devising  his  lands  in  one 
county  to  A.,  and  directing  his  exec- 
utors to  sell  all  the  rest  of  his  lands. 
An  application  by  A.  to  the  Ordinary 
for  the  appointment  of  commis- 
sioners to  assign  to  the  widow  of  the 
testator  her  dower  in  the  lands  of 
which  the  testator  died  seized  was 
denied.  Dower  of  Maria  Hopper, 

325 

2.Semble.  The  word  "purchaser"  in 
Section  17  of  the  "  Act  relative  to 
dower  "  does  not  include  a  devisee 

Ib. 

3.  The  statutes  of  New  Jersey  limiting 
actions  for  land  do  not  apply  to 
dower.  Wright  v.  Conover,  482 


E. 

EQUITY  OF  REDEMPTION. 
Vide  MORTGAGE  GENERALLY,  12. 

EVIDENCE. 

1.  A  mortgagor,  a  defendant  in  a  fore- 
closure suit,  the  mortgaged  premises 
having  been  sold  by  the  sheriff 
under  judgments  and  executions 
at  law  against  him,  is  a  good  wit- 


ness, in  the  foreclosure  suit,  for  a 
judgment  creditor  or  such  purchaser 
at  sheriff's  sale,  defendants  in  the 
foreclosure  suit,  to  show  usury  in 
the  mortgage.  Cummins  v.  Wire,  73 

2.  A  paper  purporting  to  be  a  certified 
copy  of  an  order  and  of  the  signa- 
ture of  the  Chancellor  thereto,  for 
the  examination  of  the  defendant 
in  a  suit,  was  sent  by  the  clerk  to 
the  solicitor  of  the  defendants,  but 
by  some  oversight  the  original  draft 
of  the  order  had  not  been  presented 
to  the  Chancellor  for  his  signature. 
Held  that  the  court  might  receive 
the  testimony  if  the  party  examined 
was  not  interested.  Ib. 


Vide  ADULTERY,  1. 

COURT    OP    ERRORS   AND  AP- 
PEALS—ADULTERY, 1. 

EXECUTION. 

Vide  MORTGAGE,  1. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

Vide  SURVIVOR,  1. 

TRUST  AND  TRUSTEE,  2,  3 
INJUNCTION,  7. 

F. 

"  FAMILY  'SETTLEMENT. 

Vide  FRAUD,  1,  2. 

COURT   OP   ERRORS   AND    AP- 
PEALS— AGREEMENT,  2. 

FEME  COVERT. 
Vide  HUSBAND  AND  WIFE,  1. 

~  FRAUD. 

jl.  Where  a  father  devises  an  estate  to 
his  son  and  daughters,  the  son 
knowing  its  value,  and  the  daugh- 
ters not  knowing  it,  the  son,  when 
he  enters  into  a  treaty  with  the 
daughters  for  a  different  settlement 
and  disposition  of  the  estate  among 
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[(hem, must  apprize  the  daughters  of 
its  value,  of  their  rights,  and  of 
every  circumstance  necessary  to 
enable  them  to  treat  upon  terms  of 
equality  ;  and  concealment,  misrep- 
resentation, or  any  conduct  on  his 
part  calculated  to  put  them  at  a 
disadvantage  in  the  negotiation, 
will  be  fatal  to  the  contract  in  a 
court  of  equity.  Hewitt  v.  Crane,  159 

2.  Courts  of  equity  look  with  favorable 
eye  on  agreements  made  to  preserve 
and  maintain  the  peace  of  families  ; 
but  only  so  far  as  such  agreement* 
are  fairly  obtained.  If  obtained  by 
concealment  or  misrepresentation  as 
to  the  value  of  the  estate,  courts  of 
equity  will  not  sustain  them.  Ib. 

Vide  PARTNERSHIP,  2. 
INTHMPERANCE,  1,  2. 
TRUST  AND  TRUSTEE,  8,  9 
INJUNCTION,  4,  8,  9. 
J  UDGMENT,  1 . 
HUSBAND  AND  WIFE,  1. 
AGREEMENT,  1. 


II. 
HUSBAND  AND  WIFE. 

A  voluntary  conveyance  by  a  man, 
on  the  eve  of  marriage,  unknown  to 
the  intended  wife,  and  made  for  the 
purpose  of  defeating  the  interest 
which  she  would  acquire  in  his  es- 
tate by  the  marriage,  is  fraudulent 
as  against  her.  Smith  v.  Smith,  515 

Vide  ALIMONY,  1,  2. 
NE  EXEAT,  1. 
WASTE,  1. 
ADULTERY,  1. 
DESERTION,  1. 


I. 

INJUNCTION. 

1.  As  a  general  rule,  an  injunction  will 
not  be  dissolved  without  the  answer 
of  the  defendant  on  whom  the 
gravamen  of  the  bill  rests.  But  if 
the  answering  defendant  i»  able, 
from  hiit  own  connection  with  ihe 
subject  matter  and  consequent 
knowledge,  to  lay  fact*  before  the 
court  which  show  that  the  com- 


plainant hag  no  equity,  the  injunc- 
tion may  be  dissolved  without  the 
answer  of  such  other  defendant. 
Gregory  v.  Stillwcll,  51 

2.  A  notice  of  a  motion  to  dissolve  an 
injunction  "for  irregularity  in  the 
proceedings"    is    insuHieitnt.     The 
notice  should  state  the  irregularity. 
Miller  v.  Traphagan,  200 

3.  On  motion   to  dissolve  an   injunc- 
tion,  affidavits,   in   support  of  the 
injunction,  to  contradict  matters  in 
the   answer  alleged  to  be  irrespon- 
sive to  the  bill  cannot  be  read  if  the 
defendant's    counsel    disclaim    and 
waive  reliance  on  any  irresponsive 
matter.     Miller  and  others,  Truttea, 
&c.,  v.  English.  304 

4.  In   August,   1844,    B.  recovered    a 
judgment  against  Y..  who  was  then 
seized  of  certain  lands.     On  the  6th 
of  January,   1845,  Y.  conveyed  an 
undivided  half  of  said   lands  to  L. 
On  the   14th  of  January,  1845,  Y. 
confessed  a   judgment  to  L.,  upon 
which     an   execution     was     imme- 
diately   issued     and    levied     u|x>n 
all  the  right  of  Y.  in  the  said  lands. 
On  the  Dili  of  August,  184o,  execu- 
tion was  issued  on  U.'s  judgment  and 
levied  on  all  the  said   lands.      An 
injunction  was  allowed,  restraining 
the  sheriff  from  selling  under  the 
judgment  confessed  to  L.  the  undi- 
vided half  which  had  bei'ii  ronsvyi-d 
to    him    prior  to  the  entry   ol  his 
judgment.     Oakley  v.  Youny,      453 

5.  Notice  of  trial  is  a  breach  of  an  in- 
junction staying  proceedings  in  an 
action  at  law.     L'lurk  v.  \\'ood,    458 

6.  On   bill   by  one  in   possession  of 
land,  for  the  spt-iilic  |HTloriuance 
of  an  alleged  agrecim-nt  by  the  de- 
fendant  to   purchase    the    land    at 
sheriffs  wtlf,  on  execution   :ijjuin*t 
the  complainant,  ami   take  a  mort- 
gage  for  the  amount  advanwi  by 
him    to    pay   i-n.  mnl'miir.-,  an    in- 
junction to    restrain  proewdfalp  at 
law  to  m-ovrr  po-.»wion   Imm   thu 
rompluiinul    will    not    !>••    n-t:iiiu>d 
mil il  tin-  lii-ami-',  if  llic  amount  duo 
is  hirgu  i:i   proportion   lo  tin-  v:iluo 
of  the   laud   and  tin-   responsibility 
of  the  complainant  i»coinpar:i;iv.  ly 
limited.  •*«• 
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7.  A  gave  a  mortgage  to  B,  and  died 
leaving   a    will,  of  which    he    ap- 
pointed   four  executors.     C,  claim- 
ing  the   mortgage    through   an  as- 
signment by  the  executors  to  one  of 
themselves,  and   an  assignment  by 
him,  for  his  own  purposes,  to  an  as- 
signee in  trust  for  a  company,  and 
an  assignment  by  said  trustee  to  C, 
filed   a   bill   of  foreclosure   on   the 
mortgage  and  obtained  a  decree  for 
•ale.     The  property  was  sold  by  the 
sheriff  and  bought  by  D,   who  paid 
the  purchase  money  to  the  sheriff 
and  received   a  deed.     Before    the 
sheriff   paid    over    the   money,    D 
filed  a  bill,  stating  that  the  alleged 
assignment  by  the  executors  of   A 
to  one  of  themselves  was  void  ;  that 
one   of    the  said   executors   alleges 
that  his  name  appearing  to  the  said 
assignment  is  forged,  and  that  the 
said  mortgage  is  a  part  of  the  assets 
of  the  estate  of  A  ;  that  the  exec- 
utors of  A  were  not  made  parties 
to  the  foreclosure  bill ;  that  one  of. 
the  said  executors  had  given  notice 
to  the  clerk  of  Hudson  not  to  per- 
mit  the   cancellation    of    the    said 
mortgage,    and    praying    that    the 
parties  claiming  the  said  mortgage 
and  the  proceeds  thereof,  may  in-j 
terplead;  and  that  the  sheriff  may 
be  enjoined  from  paying  the  money 
to  either  of  them,  and  may  be  or- 
dered to  pay  it  into  court  to  abide, 
&c.     The    orders   prayed   were  al- 
lowed,  and   a   motion,  without  an- 
swer, to  vacate   them   was  denied. 
Herrick  v.  Mann,  4CO 

8.  Injunction  allowed  restraining  waste 
on  a  farm  conveyed  by  the  complain- 
ant to  the  defendant,  on  bill  alleging! 
that  a  deed  for  the  farm  was  pro- 
cured  by  the  defendant   from   the 
complainant   by  undue  means,  the 
complainant  being  addicted   to  in- 
temperance,  and   praying  that  the 
deed  may  be  declared  void.     And 
on  answer  and  motion  to  dissolve, 
the  injunction  was  retained  until  the 
hearing    01    the    cause.    Staats   v. 
Freeman,  490 

9.  The   bill   stated   that,   in   January, 
1842,  H.  V.  and  J.  V.  in  considera- 
tion  of    $10,000,   conveyed   to   the 
complainant  a  farm  ;•  that  the  agree- 
ment for  the  sale  had  been  concluded 
some  days  prior  to  the   execution 


of  the  deed ;  that  the  deed  was  re- 
corded a  few  days  after  its  delivery. 
That  at  the  delivery  of  the  deed  the 
complainant  was  ignorant  of  the  ex- 
istence of  a  judgment  in  favor  of 
the  defendant  in  the  bill  against  the 
said  H.  V.  and  J.  V.,  or  that  the 
defendant  held  a  judgment  bond 
against  them.  That  the  object  of 
H.  V.  and  •  J.  V.  in  selling  said 
farm  was  to  raise  money  to  pay  their 
creditors,  of  whom  the  defendant 
was  one ;  and  that  the  said  money 
was  duly  applied  in  the  payment 
of  their  debts.  That  during  the 
negotiation  for  the  said  purchase  by 
the  complainant,  the  defendant  was 
acquainted  with  the  whole  matter, 
and  was  told  by  H.  V.  of  the  in- 
tended sale  to  the  complainant,  and 
advised  the  making  thereof,  and 
knew  that  the  complainant  was  buy- 
ing the  property,  supposing  it  to  be 
clear  of  any  judgment  in  his  favor  ; 
but  that  the  defendant,  after  said 
agreement  of  purchase  and  sale  had 
been  made,  and  on  the  19th  of 
January,  1842,  had  a  judgment  en- 
tered up  on  a  judgment  bond  he 
held  against  said  H.  V.  and  J.  V. 
That  the  said  H.  V.  and  J.  V.  had 
ample  real  estate  remaining  in  them 
after  the  said  sale  to  satisfy  the  de- 
fendant's judgment,  but  that  he  re- 
leased the  same,  or  large  portions 
thereof,  from  the  lien  of  said  judg- 
ment. That  the  defendant,  before 
the  said  sale,  held  two  judgments 
against  the  said  H.  V.  and  J.  V., 
which  had  been  assigned  to  him,  and 
that,  on  the  7th  of  December,  1842, 
they  transferred  to  him  a  draft  for 
$6,000,  drawn  upon  and  accepted  by 
certain  persons  in  Kentucky,  as  col- 
lateral security,  for  the  payment  of 
his  said  two  last  mentioned  judg- 
ments, amounting  to  about  §5,000, 
the  defendant  agreeing,  under  hand 
and  seal,  to  apply  what  he  should 
receive  on  the  said  draft — first,  to 
the  payment  of  his  said  two  last 
mentioned  judgments,  and  to  ac- 
count for  the  surplus.  That  the 
defendant  received  on  the  said  draft 
$5,287.52,  and  did  not  apply  the 
same  on  his  said  two  judgments,  but 
raised  the  amount  of  said  judgments 
by  sales  on  execution,  and  now  in- 
sists on  appropriating  said  money  to 
judgments  entered  since  the  said 
deed  to  the  complainant,  and  which 
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the  defendant  holds  against  the  said; 
H.  V.  and  J.  V.,  leaving  olderjudg-i 
ments  unpaid,  and  thereby  charging! 
the  complainant's  farm  with  the! 
amount  thereof.  And  that  the  de- 
fendant has  caused  an  execution: 
issued  on  his  said  judgment  of  Jan- 
uary, 19th,  1842,  to  be  levied  upon 
the  complainant's  said  farm.  The 
bill  prayed  relief,  and  an  injunction) 
restraining  sale  on  the  last  men- 
tioned execution.  The  injunction 
was  allowed.  An  answer  was  put 
in,  and  a  motion  thereupon  made  to 
dissolve  the  injunction.  The  in- 
junction was  retained  until  the  hear- 
ing. Van  Muter  v.  flolmes,  575 


10.  P.,  owning  two-thirds  of  a  patent 
right,  filed  a  bill  against  K.,  to 
whom  he  had  sold  the  other  third, 
to  compel  the  performance  of  an  al- 
leged agreement  between  them,  by 
which  K.  bound  himself  to  discon- 
tinue the  manufacturing  under  the 
patent,  when  he  should  have  made 
enough  out  of  the  profits  of  the 
business  to  re-imburse  him  certain 
advances  lie  had  made  for  com- 
mencing the  manufacture ;  the  bill 
alleging  that  he  had  made  enough 
to  re-imburse  his  advances.  The 
bill  prayed  that  K.  might  be  de- 
creed to  discontinue,  and  prayed  an 
injunction  restraining  K.  from  man- 
ufacturing. K.,  by  his  answer, 
read  as  an  affidavit  in  opposition  to 
the  motion  for  an  injunction,  denied 
that  he  had  yet  re-imbursed  him- 
self; and  also  denied  that  lie  was 
manufacturing  under  the  patent,  and 
claimed  that  the  article  lie  was 
manufacturing  was  not  within  the 
patent,  but  a  different  article.  The 
injunction  was  denied.  Parkhurrt 


injunction 
v.  Kinsman, 


Vide  CREDITOR'S  BILL,  1. 

TRUST  AND  TRUSTEE,  6,  7. 
MORTGAGE,  2,  4,  10. 
SPECIFIC  PERFORMANCE,  5. 
PARTNERSHIP,  1,  2. 
WASTE,  1. 


INSTALLMENTS. 

FtdcMOBTOAOZ,  2. 
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INTEMPERANCE. 

.In  1823,  T.,  an  habitual  drunkard, 
requested  R.,  at  whose  store  T.  w:w 
in  the  habit  of  buying  liquor,  to  ac- 
cept a  deed  for  his  farm  and  pay  II'M 
debts.  R.  did  not  consent.  After- 
wards, T.,  without  the  knowledge 
of  R.,  procured  a  deed  from  him  to 
K.  to  be  drawn,  and  executed  and 
acknowledged  it,  and  took  it  to  R. 
and  delivered  it  to  him,  and  request- 
ed him  to  put  it  on  record,  and  left 
it  in  his  hands.  R.  did  not  put  it 
on  record,  but  it  remained  in  hU 
hands.  On  the  20th  of  August, 
1831,  an  instrument  was  executed  by 
R.  by  which  he,  in  consideration 
that  T.  pay  yearly,  during  his  nat- 
ural life,  to  R.,  $18,  granted,  bar- 
gained, remised,  released  and  con- 
firmed unto  T.,  during  his  life,  the 
said  farm,  in  T.'s  possession.  After 
thin,  R.  caused  the  deed  to  be  re- 
corded. T.  never  saw  or  heard  read 
the  writing  of  August  20lh,  1831. 
The  person  who  drew  this  writing 
testified  that  before  it  was  drawn,  T. 
had  consented  that  such  a  writing 
should  be  made,  and  requested  him 
to  keep  it  in  his  possession.  The 
deed  was  declared  void.  Adam* 
v.  Ryerton, 

2.Scmble.  A  deed  without  considera- 
tion from  one  whose  mind  has  been 
greatly  impaired  by  excessive  and 
long  continued  intemperance,  to  an- 
other from  whom  he  had  been  in  the 
habit  of  buying  liquor,  and  who 
knew  of  his  excess  in  the  uao  of  it, 
will  be  set  aside  .  •/&• 


INTERPLEADER,  (BILL  OF.) 
Vide  PLEADINGS— BILL,  1. 

J. 
JUDGMENT  CONFESSED. 

The  bill,  filed  by  B.,  charged  that  the 
judgment  contended  to  L.  wiw  collu- 
•ively  conffHucd  and  lukon  for  the 
purpose  of  defeating  hi*  |  rior  judg- 
ment, and  of  protecting  Y.'*  |'; 
from  hi*  creditor*,  and  prayed 
that  B.'s  judgment  might  U>  de- 
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clared  the  prior  lien.  A  demurrer 
to  the  bill  was  overruled.  Oakley  \. 
Youny  et  al.,  453 

Vide  INJUNCTION,  4. 

COURT    OF    ERRORS    AND    AP- 
PEALS— SHERIFF' B  SALE,  1. 


JURISDICTION. 

A  court  of  equity  may  decree  the  can- 
cellation of  an  instrument  or  agree- 
ment though  it  has  become  a  nullity, 
on  the  ground  that  its  existence 
may  be  a  cloud  on  a  party's  title,  or 
may  subject  him  to  litigation  at  a 
future  period,  when  the  facts  may 
have  become  involved  in  obscurity. 
Stevens  v.  Ilyerson,  477 


LAPSE  OF  TIME. 

After  23  years  from  the  taking  of  a 
decree  pro  confesso  on  an  original 
bill  against  all  the  defendants 
therein  except  one,  and  22  years  after 
that  one  had  answered  the  original 
bill,  no  step  having  been  taken  in 
the  meantime  in  the  original  suit, 
a  Bnpplemental  bill  was  filed  against, 
some  of  the  defendants  to  the  origi- 
nal bill,  .and  against  other  persons 
who  had  become  assignees  of  others 
of  said  defendants  since  the  decree 
pro  confesso  was  taken.  A  demurrer 
to  the  supplemental  bill  was  al- 
owed.  Executors  of  Woodruff  \. 
Brugh,  465 

LEGACY,  (ABATEMENT  OF.) 
Vide  WILL,  7. 

LIMITATIONS,   (STATUTE   OF.) 

The  statutes  of  New  Jersey  limiting 
actions  for  land  do  not  apply  to 
dower.  Wright  v.  Conover,  482 

Vide  COURT  OF  ERRORS  AND  AP- 
PEALS—LIMITATIONS, STAT- 
UTE or,  1. 


M. 


MORTGAGE. 

/. —  Of  the  Mortgage  Generally. 

.  When  a  mortgage  is  foreclosed  for 
default  of  payment  of  an  install- 
ment, the  residue  of  the  money  not 
being  due,  the  whole  premises  will 
not  be  directed  to  be  sold  unless  a 
necessity  for  such  a  course  exists; 
and  when,  in  such  case,  a  decree  has 
been  entered  for  the  sale  of  the 
whole  premises,  the  court  will,  in 
its  discretion,  regulate  the  process 
of  execution  under  the  decree. 
American  Life  and  Fire  Insurance 
and  Trust  Co.  v.  Jiyerson,  9 

2.  A   borrowed    money   of  B,    ou   an 
agreement  making  it  payable  in  in- 
stallments, and  gave  his  notes  for  the 
payment   of  the  installments,  and  a 
decree  in  this  court  against  A   was 
assigned  to  B  as  collateral  security 
for  the  payment  of  the  notes.     The 
decree  assigned  was  general,  that  the 
mortgaged  premises  be  sold  to  pay 
the  whole  sum  mentioned  in  the  de- 
cree, and  that  a  ji.  fa.  issue  for  the 
sale  of  so  much   of    the  mortgaged 
premises  as  would  be  sufficient  to  pay 
the  said  sum.     The  mortgaged  pre- 
mises    were     manifestly    divisible. 
An  installment  having  become  due, 
the  sheriff  was  about  to  sell  under 
the  decree,  to  raise  the  whole  sum. 
He  was  restrained  by  order  of  the 
court.     And   subsequently,  on    mo- 
tion to  vacate  the  order,  it  was  held 
that  the  decree  could  be  used  only 
BO  far,  and  at  such  time-i,  as  should 
be  necessary  to  enforce  the  perform- 
ance   of   the    principal    agreement 
(the  agreement  on  which  the  money 
was  borrowed  and  the  notes  given,) 
and  in  the  same  way  as  if  the  court 
had  been  asked  to  direct  process  of 
execution,  on  the  decree,  in  view  of 
the  principal  agreement.     The  mo- 
tion to  vacate  the  order  was  denied, 
and  a  sale  was  directed  of  so  much 
of  the  mortgaged  premises  as  would 
be  sufficient  to  pay  the  installment 
which  had  become  due.  Jb 

3.  When  a  mortgagor,  after  giving  the 
mortgage,  sells  to  a  third  person  a 
part  of  the  mortgaged  premier,  the 
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part  remaining  in  the  mortgagor 
should,  in  a  decree  for  sale,  be  di- 
rected to  be  sold  first.  Winters  v. 
Henderson,  31 

4.  On  a  foreclosure  bill  in  such  a  case, 
a  decree  was  taken  in  the  general 
form  for  the  sale  of  so  much  of  the|| 
mortgaged  premises  as  would  beij 
sufficient  to  pay  the  debt,  and  a  fi.\ 
fa.  was  issued  to  the  sheriff,  com- 
manding him,  in  the  terms  of  the 
decree,  to  make  sale.  On  the  peti- 
tion of  one  of  the  defendants,  a 
purchaser  from  the  mortgagor  of  a 
part  of  the  premises,  and  the  facts 
therein  stated,  an  injunction  was  al- 
lowed restraining  the  sheriff'  from 
selling  the  part  which  had  been  con- 
veyed to  this  defendant,  until  the 
further  order  of  the  court;  and  it 
was  subsequently  directed  that  the 
part  remaining  in  the  mortgagor 
should  be  first  sold.  Ib. 


!6.  A  receiver  to  collect  rents  from  ten- 
ants of  the  mortgagor  will  not  be 
appointed  on  filing  a  foreclosure 
bill.  Bad  v.  Schermier,  154 


5.  In  May,  1817,  J.  purchased  land  of 
K.  and  paid  part  of  the  consider- 
ation money,  and  gave  K.  a  mort- 
gage on  the  land  for  the  residue. 
J.  sold  parts  of  the  land,  and  K. 
released  those  parts  from  the  mort- 
gage. In  August,  1821,  judgments 
were  recovered,  in  favor  of  other 
persons,  against  J.,  on  which  execu- 
tions were  issued  and  levied  on  that 
part  of  the  mortgaged  premises  still 
held  by  J.,  "  subject  to  prior  encum- 
brances." In  October,  1822,  pend- 
ing a  suit  in  this  court  by  K. 
against  J.  for  the  foreclosure  of  the 
mortgage,  J.  and  his  wife  re-con- 
veyed that  part  of  the  mortgaged 
premises  which  he  still  held,  and 
which  had  been  levied  on  as  afore- 
said, to  K.,  in  payment  and  dis- 
charge of  the  mortgage,  and  K.  took! 
possession  of  the  land ;  the  registry 
of  the  mortgage,  however,  was  left 
uncanceled.  Afterwards,  the  sheriff1 
sold,  under  the  said  levy,  and  H. 
became  the  purchaser;  H.,  when  he 
80  bought,  having  knowledge  of  the 
foregoing  facts.  Held  that  H.  was 
not  entitled  to  the  land  free  from 
the  mortgage  debt,  but  that  K. 
must  be  considered  in  the  light  of  a 
mortgagee  in  possession,  and  H.  an 
only  entitled  to  redeem  on  payment: 
of  the  mortgage  debt.  Kinnamcn  v.' 
Henry,  9Q 


;7.  A  mortgagor  may  authorize  a  second 
|  mortgagee  to  collect  rents  from  ten- 
ants  of  the  mortgagor,  and  apply 
them  as  payments  on  his  mortiraue ; 
and  he  will  not  be  restrained  from  do- 
ing so  on  the  tiling  of  a  foreclosure 
bill  by  the  first  mortgagee.  Ib. 

8.  A  mortgage  purporting  to  secure  a 
bond  is  not  good  without  the  bond, 
unless  it  be  made  to  appear  that  the 
person  named  as  mortgagee,  is  en- 
titled to  the  possession  of  the  bond. 
And    a  person  coming  into  posses- 
sion of  the  mortgage  l»y  assignment 
from  him  who  is  named  as  mortga- 
gee, stands   in  no  better  condition. 
Garrock  v.  Sherman,  219 

9.  A  bond  and   mortgage  showing  on 
its  face  that  it  was  given  to  secure 
the  payment  of  the  bond  were  exe- 
cuted.    The  mortgage  came  into  the 
possession    of    the    pcroon    named 
therein  a«t  mortgagee,  he  having  no 
consideration.     The  bond  wan  never 
delivered.     The   person   named    as 
mortgagee  assigned  the  mortgage  to 
one  who  testfied  that  he  advanced 
no  money  on  the  faith  of  it ;  and  he 
assigned  it  to  the  complainant,  who, 
on  taking  the    assignment    of   the 
mortgage,  gave  a  writing  under  his 
hand  and  seal  that,  in  consideration 
of  the  assignment,  he  agreed  to  pay 
certain  notes   drawn   ami  endorsed 
by  the  person  named  as  mortgagee, 
and  to  cancel  certain  claim*  then  in 
his  hands  against  the  person  named 
as  mortgagee.     Under  the  pleadings 
and  proofs,  the  hill  to  foreclose  the 
mortgage  was  dismissed.  Ib. 

10.  On  bill  by  a  mortgagee  again-*!  a 
mortgagor,   making    other   mortga- 
gees, and  judgment  creditor*  of  (ho 
mortgagor  parties  defendant*,  a  de- 
cree for  sale  W:LS  made  to  «ati-fy  the 
encumbrance*,    according    in   their 
priorities.     The  property   w:is  sold 
under  the  decree.    Afterward*,  tlm 
mortgagee  last  in  priority,  the  pro- 
ceeds of  the  Male  iin.U  r  the  decree 
not  being  sufficient  to  pay  any  part 
of  his   inortgnge,   |H>;I^|II  the  pro- 
perty from  the  purchaser  uudi-r  tlm 
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decree,  and  filed  a  bill  against  the 
mortgagor,  who  still  remained  in 
possession,  to  restrain  him  from 
committing  waste.  The  injunction 
was  allowed,  and  a  motion  to  dis- 
solve it  was  denied.  Phoenix  v. 
dark,  447 

11.  After  sale  of   mortgage  premises 
under    decree    and    execution,    the 
mortgagor    in    possession    will    be 
restrained   from   committing  waste. 

Ib. 

12.  On   bill  by   a  second    mortgagee, 
nothing    more    than  the  equity  of 
redemption    mortgaged  to  him  can 
be  decreed  to  be  sold,  unless  the  first 
mortgagee  conies  in  with  his  mort- 
gage, and   thereby   consents  that  a 
decree  shall  be  made  for  the  sale  of 
the   property  to  pay   his  mortgage 
also.    EoU  v.  Smalley,  464 

13.  A  mortgagee,  by  taking  possession, 
assumes   the   duty   of    treating   the 
property  as  a  provident  owner  would 
treat  it.     Shae/er  v.  Chamben,     548 

14.  He  is  bound  to  keep  it  in  good  or- 
dinary repair,  and  if  it  be  a  farm, 
he  is  bound  to  good  ordinary  hus- 
bandry. Ib. 

15.  A  mortgagee  of  a  farm,  having  ta- 
ken  possession   thereof,  must  show 
reasonable   diligence   to   procure   a 
tenant,  or   he  will   not  be  relieved 
from    the  charge  of    rent,   on    the 
ground  that  the  farm  was  not  culti- 
vated.    And  if  he  cannot  find  a  ten- 
ant for  the  building  and  the  farm, 
he  should  cause  the  farm  to  be  tilled. 

Ib. 

16.  Annual    rents    allowed   against    a 
mortgagee  in  possession,    when  the 
annual    rente  and  profits  and  wood 
and  timber  cut  from   the   premises 
exceeded  the  interest  and  expenses. 

Ib. 

17.  A  bond  and  mortgage  given  in  ful- 
fillment of  a  prior  written   agree- 
ment  for  the  sale  and  purchase  of 
property,  at  a  price  stipulated,  to  be 
paid  in  a  stipulated  manner,    with 
interest,  the  interest  to  be  paid  half 
yearly   in   advance,  held   not  to  be 
usurious.     Hoyt  v.  The  Bridgewater 
Copper  Mining  Company,  253 


Vide  ASSIGNMENT  A-«»  ASSIGNEE,  1. 
DEBT««  AND  CREDITOR,  1. 
SET  OFF,  1. 

77.  Priority  of  Mortgages. 

A  bona  fide  assignee  of  a  mortgage 
first  in  execution  and  registry,  with 
notice  of  an  agreement  under  seal 
between  the  first  and  second  mort- 
gagees, that  the  second  mortgage 
shall  be  considered  and  held  to  be 
the  prior  encumbrance,  no  change 
being  made  in  the  registry  of  the 
mortgages,  has  an  equity  superior 
to  that  of  the  second  mortgagee 
under  such  an  agreement.  The  New 
York  Chemical  Manufacturing  Com- 
pany v.  Peck,  37 


N. 
NE  EXEAT. 

The  affidavit  on  which  the  applica- 
tion for  a  ne  exeat  was  made  in  a  di- 
vorce case,  was  made  before*  the  pe- 
tition for  divorce  was  filed.  Ne  exeat 
denied.  The  proper  course  is,  to 
file  the  bill  or  petition  for  divorce, 
and,  after  that,  to  file  a  petition  for 
the  ne  exeat,  supported  by  the  ne- 
cessary affidavit,  sworn  subsequently. 
Bylandt  v.  JSylandt,  28 


P. 

PAETITION. 

I.  A  father  put  a  son  in  possession  of 
a  house  and  lot,  which  the  son  occu- 
pied during  the  father's  life,  more 
than  twenty  years,  and  on  which, 
with  the  knowledge  of  the  father,  he 
made  large  improvements.  If  the 
value  of  the  house  and  lot,  without 
the  improvements,  be  not  equal. to  a 
share  of  the  whole  real  estate  to  be 
divided,  the  house  and  lot  may  be 
set  off,  in  the  division,  to  the  son  at 
its  value  without  the  improvements. 
If  the  value  of  the  house  and.  lot, 
without  the  improvements,  be 
greater  than  a  share,  the  house ,  and 
lot  may  be  set  off  to  him,  and  he  be 
directed  to  pay  so  much  as  will 
equalize  the  shares.  Gordon  v. 
£arkelew,  94 
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2.  A  father  devised  to  his  three  sons 
certain  lands,  to  be  held  by  them  as 
tenants  in  common  during  their  natu 
ral  lives,  and  after  the  death  of  either 
of  them,  his  share  to  go  to  his  lawfu 
issue ;  and  if  any  of  his  said  sons 
should  die  without  leaving  lawfu 
issue,  his  share  to  go  to  the  survi- 
vors of  them ;  or  if  any  of  them 
have  died,  their  lawful  issue  to  have 
the  share  that  would  have  gone  to 
their  father  if  living.  Held  that  no 
partition  could  be  made  among  the 
sons  except  of  their  present  interest 
or  estate  in  the  lands.  Reeves  v 
Beeves,  156 

PARTNERSHIP. 

1,  Bill  for  dissolution  of  a  partnership 
and   injunction     and    receiver,    on 
which  a    receiver    was    appointed. 
Heathcot  v.  Eavenscroft,  113 

2.  V.,  a  minor,  entered  into  a  partner- 
ship  with    N.   and    S.,   in    Sussex 
county,  and  put  in  $1000  of  capital. 
Before  V.  came  of  age,  the  partner- 
ship was  dissolved,  V.  receiving  his 
$1000.     After    the   dissolution,  V. 
having    removed    into    Hunterdon 
county,   R.   recovered   a  judgment 
against  the  members  of  the  firm, 
including   V.,  without   V.'s  knowl- 
edge,  no   process   being  served  on 
him.    R.  transferred   his  judgment 
to  A.     Three  years  afterwards,  A. 
brought  an  action  on  the  judgment, 
and  recovered  a  second  judgment  on 
it,  without  the  knowledge  of  V.,  no 
process   being  served  on  him.    A. 

Srocured  the  second  judgment  to  be 
ocketed  in  the  Supreme  Court,  and 
caused  an  execution  to  be  issued  to 
the  sheriff  of  Hunterdon,  and  to  be 
levied  on  the  property  of  V.  in 
.  that  county.  On  bill  filed  by  V., 
stating  the  foregoing  facts,  and 
charging  combination  and  fraud,  to 
subject  him  to  the  payment  of  the 
judgment,  an  injunction  restraining 
proceedings  on  the  execution  was 
allowed.  The  defendants  put  in  an 
answer,  and  a  motion  was  made  to 
dissolve  the  injunction.  The  in- 
junction was  continued  to  the  hear- 
ing. Van  Sickle  v.  Rorback,  234 

8.  The  partner  on  whom,  upon  a  disso- 
lution of  the  partnership,  the  settle- 


ment of  its  affairs  devolved,  is  enti- 
tled to  reasonable  compensation  for 
his  services.  Ilutchinson  v.  0»<f«r- 
donk,  277 

Vide  UauBY,  7. 

PATENT  RIGHT. 
Vide  INJUNCTION,  10. 

PAYMENT. 

Extension  of  time  for  making  pay- 
ments.     Gregory  v.  StiUweU,  51 

Vide  DEBTOR  AND  CREDITOR,  1. 

PENSION. 
Vide  WILL,  8. 

PERFORMANCE. 
Vide  SPECIFIC  PERFORMANCE 

PLEA 
Vide  PLEADINGS. 

PLEADINGS. 


Sill. 

.8.  L.  being  seized  of  lands  which 
were  encumbered  by  mortgage  and 
judgments,  made  a  will  devising  the 
same.  The  land*  were  afterwards 
sold  under  the  executions  issued  on 
the  judgment,  and  bought  at  the 
sheriff's  sale  by  I.  C.  An  agree* 
ment  was  afterwards  made  between 
I.  C.  and  S.  L.,  that  on  S.  L.'s  paying 
to  I.  C.  the  amount  of  the  purchase 
money  and  interest  thereon,  in  nix 
ii ninth*,  I.  C.  would  convey  the  pre- 
mises to  S.  L.  S.  L.  filed  his  bill, 
stating  that  he  had  tendered  the 
money  rcijuinrd  by  the  said  ngnjts- 
int-nt,  and  demanded  a  conveyance, 
but  that  I.  C.  re  f lined  it,  and  prayed 
a  decree  for  the  performance  of  the 
agreement.  An  opinion  wan  pro- 
nounced iu  favor  of  the  compUia- 
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ant,  but  before  the  decree  was 
nigned,  the  complainant  died.  Leave 
was  given  to  file  a  bill  of  revivor, 
and  it  was  held  that  the  heirs  at 
law  of  S.  L.  were  the  proper  per- 
Bons  to  revive  or  prosecute  the  suit, 
and  that  the  executor  and  live 
persons  kiterested  in  the  personal 
estate  under  the  will  of  S.  L.,  should 
be  made  parties.  Laning  v.  Cole,  102 

2.  A.  tenant  under  a  written  lease  for  a 
year,   after  the   expiration    of   the 
year,  filed  a  bill   praying   the  spe- 
cific   performance     of    an    alleged 
parol  agreement  by  the  landlord  for  a 
lease  for  a  second  year,  and  an  injunc- 
tion restraining  proceedings  at  law  in 
stituted  by  the  landlord  to  turn  him 
out   of  possession.     The  bill  stated 
that  the  complainant  could  make  no 
proof   at   laV,  of  the   parol    agree- 
ment, and  prayed  a  discovery  of   it. 
The     answer     denied    the     alleged 
parol    agreement.     The    injunction 
was    dissolved,    and    the    bill   dis- 
missed.    Jones  v.  Sherwood,          210 

3.  If  the  answer  to  a  bill  of  discovery 
and  for  injunction  against  proceed- 
ings  at   law  denies  the  matters  of 
which  discovery  is  sought,  and  there 

•  is  no  other  ground  of  equity,  juris- 
diction in  the  case,  the  injunction 
will  be  dissolved,  and  the  bill  dis- 
missed. Ib. 

4.  Supplemental  bill,  nature  of.     Out- 
water  v.  Berry,  63 

Vide  TRUST  AND  TRUSTEE,  7. 
LAPSE  OF  TIME,  1. 

5.  Cross-bill. 

Vide  SPECIFIC  PERFORMANCE,  6. 
S.  Bill  of  interpleader. 

Vide  INJUNCTION,  7. 
7  Bill  of  revivor. 

Vide  PLEADINGS,  BILL,  1. 
Answer. 

J  Matter  set  up  in  avoidance  must  be 
proved.      Vanderhoof  v.  Clayton,  192 


2.  If  the  answer  to  a  bill  for  discovery 
and  for  injunction  against  proceed- 
ings  at   law  denies  the  matters  of 
which  discovery  is  sought,  and  there 
is  no  other  ground  of  equity  juris- 
diction in  the  case,  the  bill  will  be 
dismissed.    Jones  v.  Shwwood,     210 

3.  The  repetition  in  a  further  answer, 
or   in  answer  to  an   amended   bill, 
of  anything  contained  in  a  former 
answer   which    is   not   necessary  or 
expedient,  is  impertinent.     Garr  v. 
HM,  457 

4.  The  language  of   an  answer  scru- 
tiniied.     The   New    York    Chemical 
Manufacturing  Company  v.  Peck,    37 

5.  It  is  of  the  utmost  importance  that 
defendants   be   held    to    the  estab- 
lished rules  for  answering.    It  is  not 
sufficient  for  a  defendant  to  say  he 
has  no  knowledge  of  a  fact  charged 
in  the  bill.    Kinnaman  v.  Henry,  90 

Plea. 

Vide  DOWER,  2. 

COURT   OF    ERRORS    AND   AP- 
PEAUS— DOWER,  1,  2 


POWER. 

1.  The  court  may  aid  a  defective  exe- 
cution of  a  power,  but  will  not  sup- 
ply the   execution  where  none  has 
been   attempted  or  intended.    Lip- 
pincott  v.  Stokes,  122 

2.  Where    the    circumstances    are    so 
equivocal   as  to  leave  the  mind  in 
doubt   whether   an   execution   of  a 
power  was  at  all  intended,  the  court 
should  not  interpose.     An  intention 
to  execute  the  power  should  clearly 
appear.  Ib. 


PRACTICE. 

l.The  report  of  a  master  on  excep- 
tions to  answer  is  brough'  before  the 
Chancellor,  not  by  exceptions  to  the 
master's  report,  but  by  appeal. 
Wheeler  v.  Redmond,  153 

2.  Process  on  the  original  bill  should 
be  served  before  a  supplemental  bill 
is  filed.  Outwater  v.  Berry,  63 
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3.  Circumstances     under    which     the    Vide  PARTNERSHIP,  1. 


want  of  subpoena  on  the  original  bill 
was  held  not  to  be  good  ground  of 
general  demurrer  to  the  supple- 
mental bill.  21). 

4.  A  general  demurrer  bad  in  part  will 
be  overruled.  .76. 

5.  Before  a  party  can  be  examined  as  a 
witneRs,  an  order  must  be  obtained 
for  that   purpose.     Hewitt  v.  Crane, 

159 

Vide  ALIMOXT,  2. 
NE  EXEAT,  1. 
INJUNCTION,  2,  3. 
PLEADINGS— ANSWER,  2. 
COURT    OF    ERRORS    AND    AP- 
PEALS— RELIEF. 


PREROGATIVE  COURT. 

Vide  PARTITION.  2. 
DOWER,  1,  2. 

R. 

RECEIVER. 


1.  Where   real  estate  in  another  state 
ha«  been  in  the  use  of  a  corporation 
of  this  state  a  number  of  years,  and 
the   nil  nation   of    it  in  reference  to 
legal  title  has  been  the  same  during 
the  time,  and  the  company  are  in  no 
more  danger  in  reference  10  the  title, 
than  they  have  been  during  the  lime, 
and    no    danger    is    alleged    a-*    to 
the    responsibility  of  the  person  in 
whom  the  legal  title  is,  a  receiver  to 
take  charge    of   it  will  not   be  ap- 
pointed  on    the  application  of  one 
who   has  been  a  stockholder  of  the 
corporation    during    all   the    time. 
Hayer  v.  Stevens  and  others,          374 

2.  A  receiver  will  not  be  appointed, 
on  a  bill  filed    by  one  stockholder 
of  a  company  against  a  director  of 
the     company,    to    take  charge  of 
moneys   alleged   to  have   been    im- 
properly received   and  retained  by 
the  said   director,  no  apprehension 
of  loss  being  alleged  in  the  bill,  and 
the  answer  alleging  that  the  money 
was   loaned    to  the  director  by  the 
board  of  directors. 

VOL.  H.  2T 


MORTGAGE,  6,  7. 
CREDITOR'S  BILL,  1,  2. 
TRUST  AND  TRUSTEE,  7,  8,  9.', 

RELIEF. 

Vide  COURT  OF   ERRORS  AND  AP- 
PEALS— RELIEF. 


REVIVOR,  (BILL  OF.) 
Vide  PLEADINGS— BILL,  1. 

S. 

SET-OFF. 

B.  FT,  hy  his  will,  directed  that  when 
his  youngest  daughter  should  mum 
18,  the  executors  should  sell  a  cer- 
tain farm,  and  place  the  proceed* 
at  interest,  to  be  equally  dividitl 
among  his  daughters,  and  lo  !•«• 
paid  to  them  when  they  respectivelr 
attained  18;  provided  that  it  should 
be  in  the  discretion  of  his  executor*, 
or  the  survivor  of  them,  to  place  the 
same  in  the  hand*  of  trustee*  for 
the  u-*e  of  his  daughters,  or  either 
of  them,  to  be  paid  to  them,  or  ilie 
interest  paid  to  them,  free  t'nun  the 
debts  or  control  of  any  husband. 
J.  B.  A.  married  a  daughter,  who 
died  leaving  a  daughter  hy  him. 
Afterwards,  the  executor*  sold  tl«« 
firm,  and  J.  B.  A.  received  from 
them  $1000  of  the  proceeds,  HIM! 
gave  his  bond  and  mortgage  tliert- 
for  to  the  executors.  Afterward*, 
J.  B.  A.  married  another  daiighipr, 
and  also  obtained  letter*  of  guardi- 
anship of  the  estate  of  his  daugh- 
ter by  his  first  wife.  On  bill  l<> 
foreclose  the  mortgage,  the  court 
refused  to  allow  the  shares  of  J.  B. 
A.'s  daughter  and  wife  of  the  pro- 
ceeds of  the  farm  In  be  eel  nfl 
agxinst  the  mortgage  ILnd.  < 
v.  Antitraon, 

SHERIFF'S  SAI.K 


Vide  MORTOAOK,  r». 

COURT  or    ERRORS    AND    \ 
PEALS—  SmcKiFF'a  SALE,  L 
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SPECIFIC  PERFORMANCE. 

1.  Hill    for  specific    performance  and 
injunction  thereupon,  ;ind  injunction 
dissolved    on    answer.     Gregory   v. 
Still  well,  51 

2.  S.  L.  being   seized    of  lands   which 
were  encumbered  by  mortgage  and 
judgments,  made  a  will  devising  the 
name.     The    lands    were  afterwards 
pold  under  the  executions  issued  on 
the     judgments,     and     bought     al 
sheriff's   sale    by    I.  C.     An   agree- 
ment was  afterwards  made  between 
I.  C.  and  S.  L.,  that  on  S.  L.'s  pay- 
ing to  I.  C.  tlie    amount  of  the  pur- 
chase money,  and  interest  thereon, 
iu  six  months    1.  C.   would    convey 
llie  premises   to   S.  L.     S.  L.  filed 
liis  bill,  stating  that  he  had  tendered 
the    money  required    by    the    said 
agreement,  and  demanded  aconvey-l 
ance,  but  that  J.  C.  refused  it,  and 
prayed  a  decree  for  the  performance 
of  the  agreement.     An  opinion  was 
pronounced   in    favor  of  the   com- 
]>lainarjt,  but  before  the  decree  was 
wgned,      the      complainant      died. 
I^eave  was  given    to    file    a    biil    or 
revivor.     fanning  v.  Cole,  102 

3.  The  court  will  not   make  a  decree 
for  the  specific  performance  of  what 
it  can  merely  infer  with  uncertainty: 
VMS   tlie    agreement    in    the    case. 
Jlndcvf.ll  and   Lee   v.  Lawrence   and 
Wikoff,  190 

4.  It  is  within  the  jurisdiction  of  the 
court,  on  denying  specific  perform- 
ance of  an  agreement  to  sell  l.ands, 
in  a  suit  by  the  person  contracting 
to  buy,  and  who  thereupon  went  in- 
to possession,  to  order  compensation 
to  be  made  by  the  party  contracting 
to  sell,  for  what   the  party  contract- 
ing   to    buy    had    done    and    paid 
towards  fulfilling  the  contract.      Ib. 

6.  A  tenant  under  a  written  lease  for 
a  ye;tr,  after  the  expiration  of  the 
year,  filed  a  bill  praying  the  spe- 
cific performance  of  an  alleged 
}>arol  agreement  by  the  landlord  for 
a  lease  for  a  second  year,  and  an  in- 
junction restraining  proceedings  at 
law  instituted  by  the  landlord  to 
turn  him  out  of  possession.  The 
bill  stated  that  the  complainant 
could  make  no  proof  at  law  of  the 


pnrol  agreement,  and  prayed  a  di«- 
covery  of  it.  The  answer  denied 
the  alleged  parol  agreement.  The 
injunction  was  dissolved,  and  tin: 
bill  dismissed.  Jones  v.  Sherwood 

'210 

,  "  The  Society  for  "Establishing  Use- 
ful Manufactures,"  incorporated  in 
'791,  located  at  the  fnlls  of  the 
Passaic,  pulled  down  a  gate  and 
waste  way  of  the  canal  of  "  The 
Morris  Canal  and  Banking  Com- 
pany," incorporated  in  1824,  and 
discharged  the  water  from  the  canal 
into  the  Passaic  above  the  falls. 
The  canal  company  repaired  the 
breach  and  filed  tlicir  bill  against 
the  society  for  an  injunction,  which 
was  granted.  Tlie  society  filed  a 
cross-bill,  setlii'g  up  an  agreement 
entered  into  between  the  canal  com- 
pany and  them,  in  18'2(i,  for  the 
discharge  of  water  from  the  canal 
into  the  Passaic  above  the  falls,  and 
stating  that  the  canal  company,  in 
breach  of  the  agreement,  had  nailed 
down  the  gates  of  the  waste  way  and 
stopped  the  flow  of  water  from  the 
canal  to  the  river,  and  thereby 
broke  the  agreement,  and  praying  a 
decree  for  the  specific  performance 
of  the  agreement.  A  demurrer  to 
the  cross-bill  was  overruled.  Tke 
Society  for  Establishing  Ute/ul  Man- 
ufactures v.  The  jl/orm  Canal  and 
Banking  Company,  252 

.In  May,  1837,  A  being  about  to 
raise  his  dam  to  a  height  that  would 
cause  the  overflow  of  B's  land, 
agreed  to  buy  B's  land,  and  to  pay 
for  it  on  the  1st  of  April,  1838,  the 
d.iy  fixed  for  the  delivery  of  the 
deed.  On  the  same  day,  a  further 
agreement  wis  made  between  them, 
that  as  a  compensation  for  the  dam- 
ages B  might  sustain  until  the  com- 
pletion of  the  agreement  to  buy,  B 
should  occupy  and  use  certain  lands 
of  A.  In  the  fall  of  1837,  A  raise.! 
his  dam,  and  B  took  possession  of 
the  sai.l  lands  of  A.  In  October, 
1838,  B  tendered  the  deed,  biU  A 
did  not  pay,  and  the  deed  was  not 
delivered,  "in  1844,  B  tiled  his  bill, 
praying  that  A  might  be  decreed  to 
pay  by  a  day  to  be  fixed,  and  that 
on  his  failing  to  do  so,  the  said 
agreement  might  be  canceled,  and 
A  be  directed  to  lower  his  dam.  An 
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order  was  made  that  A  pay  by  a  dav 
fixed,  or  that  the  agreement  be  can" 
celed.  The  order  prayed  as  to 
lowering  the  dam  was  denied.  Ste- 
vens v.  Rytrson  477 

Vide  INJUNCTION,  6,  10. 

SUPPLEMENTAL  BILL. 
Vide  PLEADINGS— BILL,  4. 


SURVIVOR. 

Where  securities  for  money  are 
made  payable  to  two  persons,  the 
mirviving  payee  or  obligee  is  enti- 
tled to  the  custody  of  them,  and  to 
collect  the  money  on  them,  and  the 
representatives  of  the  deceased  co- 
payee  or  co-obligee  are  not  at  liberty 
to  take  half  of  them  in  amount  from 
bis  possession.  Lippincott  v.  Stokes, 

122 

T. 
TIMBER. 

Vide  WASTE,  1,  2,  3. 
SET-OFF,  1. 


TRUST  AND  TRUSTEE. 

l.Sale  of  real  estate  by  a  trustee  set 
aside.  Outwater  v.  Berry,  63 

2.  F.  S.  devised  and  bequeathed  to  his 
wife,  D.,  the  use  of  all  his  estate 
during  her  life,  and  directed  that. 
after  her  death,  the  estate  should  be 
eold,  and  the  proceeds  divided 
among  certain  persons  named  in  the 
will.  The  widow,  D.,  was  sole  act- 
ing executrix  of  the  will.  She  af- 
terwards married  J.  E.,  who  re- 
ceived from  her  at  different  times 
moneys  belonging  to  the  estate  of  F. 
8.,  deceased,  and  gave  receipts 
therefor  as  moneys  of  the  said  es- 
tate. Held  that  D.'s  being  entitled 
to  the  use  of  the  moneys  during  her 
life,  did  not  destroy  the  trust  char- 
acter in  which  she,  as  executrix,  held 
the  money,  and  that  J.  E.  was  bound 


,  . 

v.  Administrators   of  Ely, 

m 

.  Trusts  are  enforced  against  one  who 
come*  into  possession  ,,f  the  property 
bound  by  the  trust,  with  notice  of 
the  trust.  r« 

4.  In  1696,  the  proprietor-,  of  the  pro- 
vince of  E.-ist  New  Jersey,  conveyed 
to  four  persons  of  the  town  of  N,.«. 
ark,  "all  that  tract  of  land  allotted 
for  the  burying  place,"  (describing 
it,)  to  have.  &e.,  unto  the  said 
grantees,  their  heirs  and  a*«igna  |,,r- 
ever,  to  the  only  use  of  the  oKl 
settlers  of  said  town,  their  heirs  and 
assigns  forever,  to  be  and  remain  «> 
and  for  the  use  therein  spc.-iti.-d, 
and  to  be  appropriated  to  no  other 
use  or  uses  whatever."  The  irus  ,-,-H 
took  possession  of  the  tract,  and  h.-M 
it  in  trust  for  a  burying  plaev  • 
it  was  so  used  from  "the  date  of  said 
conveyance  until  1829.  In  1798, 
the  inhabitants  of  Newark  were  in- 
corporated. In  1804,  the  legislature 
passed  an  act  venting  the  said  trint 
estate  in  the  corporation,  and 
declaring  that  the  estate  therein 
vested  should  be  appropriated,  anil 
forever  remain  to  nnd  fur  tin-  u-  t 
in  the  said  original  grant  v\; 
and  for  no  other  use  or  uses  what- 
ever. In  1836,  "The  Mayor  »i»l 
Common  Council  of  the  City  of 
Newark,"  by  the  act  incorporating 
the  freemen  of  Newark  under  th  it 
name,  became,  by  the  provision  of 
said  act,  seized  of  all  the  land-', 
properly,  &c.,  of  the  former  corpor- 
ation, according  to  such  estate  an  I 
interest  therein  as  the  said  former 
corporation  had.  In  1844,  "  Th« 
Mayor  and  Common  Council" 
leased  a  port  of  the  n.tid  tract,  no 
allotted  for  a  burying  place  (o  J.  II. 
S.  In  1844,  an  information  and 
bill  was  tiled,  praying  that  the  «»iil 
lease  may  be  set  aside;  nnd  (hit 
''  The  Mayor  and  Common  ( '"inic  ii  " 
m.iy  he  decreed  to  hold  (Le  «ai>I 
tract  subject  to  the  trunlii  aforesaid. 
The  defendants  pleaded,  that  by  lh* 
fundamental  constitution  fur  the 
said  province,  ecUblUhed  in 
it  was  declared  that  14  yearn*  quiet 
poHMMton  should  give  an  unque** 
li<m;ililc  right  to  any  land*,  • 
iu  the  ca*c  of  iufanu,  ic. ;  ihut  ih« 
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first  settlers  of  Newark   had   quiet 

}>ossession  of  the  said  tract  14  years, 
rom  16t>7to  1695;  that  said  tract  was, 
in  1667,  and  from  that  time  until 
1713,  in  the  quiet  possession  of  the 
*aid  first  settlers,  until  they  were, 
in  1713,  by  letters  patent  from' 
Queen  Anne,  incorporated  by  the 
name  of  "  The  Trustees  of  the  Free- 
holders and  Inhabitants  of  the 
Township  of  Newark ; "  and  that 
the  said  "  The  Trustees  of  the  Free- 
holders, &c.,"  were  and  continued 
in  quiet  possession  until  1798,  when 
the  act  was  passed  incorporating 
"The  Inhabitants  of  the  Township 
of  Newark  ;"  and  that  the  said  last 
mentioned  corporation  were  in  ac- 
tual possession  until  1836,  when  the 
act  was  passed  incorporating  "  The 
Mayor  and  Common  Council  of  the! 
City  of  Newark;"  and  that  the  said 
last  mentioned  corporation  were 
then,  and  ever  since  have  been  in  the 
possession  of  the  said  tract.  The 
plea  was  overruled,  and  the  defend- 
ants were  ordered  to  answer.  The 
Attorney-General,  ex.  rel.  Rytrmn,  v. 
"  The  Mayor,  &c.,  of  Newark,"  and  J. 
11.  S,  201 

5.  The  question  of  property  and  right 
of    possession,    between  two  bodies, 
each  claiming  to  be  the  trustees  of 
an   incorporated    religious    society, 
is   a   question  to  be  determined    at 
law.     Miller  and  others,   Trustees,  v. 
English,  304 

6.  A.   dissension   having   arisen  in   an 
incorporated  religious  society,  grow- 
ing  out  of  the  question  whether  a 
house  of  worship  should  be  built,  at 
another  place,  a  part  of  the  congre- 
gation   built    the   new    house,    and 
elected  a  board  of  trustees.     A  part 
of  the  congregation  remained  in  the 
old  building,  and  the  persons  claim- 
ing to  be  the  trustees  of  the  old  soci- 
ety refused  to  the  new  party  entrance' 
into  the  old  burying  ground  for  thej 
purpose  of  burial,  and  the  new  party; 
on  several  occasions,  broke  open  the! 
gates  of  the  old  burying  ground,  for! 
the    purpose    of    burying     therein. 
On    bill    filed,  an    injunction    was 
granted    restraining    such    forcible! 
entry.     On    answer  and  argument, 
the  court  held  that  a  forcible  entry 
for  such  purpose,  was  not  such  an 
injury    as  called  for  the  interposi- 
tion of  the  court  by  injunction.    Ib. 


One  stockholder  of  an  incorporated 
company  tiled    a  bill  against  three 
other  stockholders  of  the  same  corn- 
pany,  praying  an  account  of  all  the 
property  bought  by  them,  or  either 
of    them,    with   the  money   of    the 
company,  and  of  the  rents  and  pro- 
fits thereof,  and  all  moneys  received 
from  the   business  of  the  company 
and    expended    in   the  purchase  of 
property ;  and    that   they    may   ac- 
count   for  all  breaches  of   trust  an 
directors,  agents,  or  trustees  of  the 
company,  and  make  good  all  losses 
incurred  thereby  ;  and  may  account 
for   all    moneys   made   by  them  or 
either  of  them,  by  the  purchase  or 
sale  of  any  property  of  the  company ; 
and  may  be  decreed  to  pay  the  com- 
plainant his  proportionate  share  of 
what  may  be  found  due,  and  of  all 
surplus  moneys  in  the  hands  of  them 
or  either  of  them,  not  required  for 
the  business  of  the  company,  or  to 
pay  the   same  to   a    receiver ;  and 
that  all  the  property  not  necessary 
for  the  objects  of  the  company  may 
be  sold,  and  the   proceeds   divided 
among  the  stockholders,  or  paid  to 
a  receiver.     And  that  a  receiver  be 
appointed   of  the  rents   and  profits 
of  the  real  estate   at   Camden,  pur- 
chased with  the  funds  of   the  com- 
pany, and  of  all  other  property  pur- 
chased  by  them  or  either  of  them 
with   the    funds   of    the    company, 
without  the  consent  of  the  company, 
and' not  necessary  for  the  objects  of 
the  company.     And  that  they  may 
be    restrained    by   injunction  from 
Belling    any  real   estate    purchased 
with  the  funds  of  the  company,  ani 
from  selling  any  other  property  of 
the  company  without  the  consent  of 
the  stockholders,  and  from  manag 
ing  and  controlling  the  affaira  of  the 
company  at  their  will  and  pleasure, 
and  without  the  consent  of  a  law- 
fully constituted  board  of  directors. 
An  injunction  was  allowed  pursuant 
to  the    prayer  of  the  bill.     A  sup- 
plemental "bill    was    filed,    stating 
other  facts,  and  making  other  per- 
sons  defendants,    and    praying    the 
same  relief  against  them  ;  and  pray- 
ing that  they  and  the  defendants  in 
the  original  bill  may  be  restrained 
by  injunction  from  disposing  of  any 
of   the   property   of   the   company, 
and  from  winding  up  the  concern* 
of  the    company,    or    causing    the 
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company  to  go  into  liquidation, 
without  the  consent  of  the  stock- 
holders. An  injunction  was  also  al- 
lowed on  this  bill  pursuant  to  the 
prayer  thereof.  Eager  v.  Stevens 

374 

8.  A  motion  was  afterwards  made  for 
the   appointment   of  a  receiver,  to 
take  charge  of  certain  real  estate  in 
Pennsylvania,  alleged  by  the  bill  to 
have  been  purchased  with  the  funds 
of  the   company,  the  legal  title  to 
which  was  in   another  person,  and 
of  certain  moneys  alleged  in  the  bill 
to  be  the  funds  of  the  company,  in 
the  hands  of  one  of  the  defendants, 
the  use  of  which  the  bill  alleges  he 
has  improperly  obtained,  and  as  to 
which  the  answer  says  it  was  loaned 
to  him    by  the   board   of  directors. 
The  motion  was  denied.  Jb. 

9.  The  Chancellor  intimated  that  if  a 
large  accumulation  of  property  by  a 
corporation  should  appear  to  be  the 
result  of  a  fraud  on  the   rights   of 
others   not   parties   to  the  suit,  the 
court  would  not  become  the  instru- 
ment to  distribute  the  moneys  accu- 
mulated by  such  fraud,  on  the  appli- 
cation of  one  who  had  been  a  stock- 
holder  of  the    company    from    the 
beginning,    and     cognizant    of    the 
fraudulent    proceedings   which    re- 
sulted in  such  accumulation.        76. 

Vide  WILL,  4,  5,  6. 
INJUNCTION,  7. 


U. 

USE. 
Vide  TRUST  AND  TRUSTEE. 

USURY. 

1.  A    bond    and    mortgage    declared 
usurious  under  the  pleadings  and 
proofs.     Cummint  v.  Wire, 

2.  The   payment  and   receipt  of  usu- 
rious interest  is  prima  facie  evidence 
of  a  prior  usurious  contract.         Jb. 

3.  It  was   agreed  that  C.  should   lend 
W.  $2000  on  interest,  and  that  W. 
for  the  loan  should  give  C.,  before 


receiving  all  the  money,  a  wagon, 
of  the  value  of  $100,  over  and 
above  the  legal  interest;  and  that  to 
secure  the  payment  of  the  $2000 
with  legal  interest,  W.  should  give 
C.  a  bond  and  mortgage.  Held 
usurious.  2b. 

4.  A    purchaser    at   sheriff's  sale  on 
judgment    and    execution    at    law, 
subject  to  all  prior  legal  encumbran- 
ces, can  take  advantage  of  usurv  in 
a  mortgage  of  prior  date    to  "the 
judgment.     Semble.    That  a  subse- 
quent judgment  creditor  can   take 
advantage  of  usury  in  a  prior  mort- 
gage- J6. 

5.  A  bond  and  mortgage  given  in  ful- 
fillment of  a  prior  written  agree- 
ment for  the  sale  and  purchase  of 
property,  at  a  price  stipulated,  to  be 
paid   in  a  stipulated  manner  with 
interest,  the  interest  to  be  paid  half 
yearly  in  advance.    Held  not  to  be 
usurious.     Hoyt  v.  The  BridgewaUr 
Copper  Mining  Company,  253 

Vide  COURT   OF    ERRORS  AND  AP- 

PBALS— USURY,  1. 

6.  A  new  bond  and  mortgage  were  sub- 
stituted for  the  first,  dispensing  with 
the  payment  of  interest  in  advance. 
The    Chancellor    said    that    if    he 
could    think  the  first  usurious,  he 
should   hold   that    such   a  contract 
might,    by  a  subsequent  agreement 
of    the   parlies,   be  freed  from  the 
vice.  Ib. 

7.  R.  had,  during  the  continuance  of  a 

Kartnership  between  II.  and  O., 
>aned  money  from  time  to  time  to 
the  firm,  for  which  he  charged  and 
received  the  interest;  and  had  alto 
from  time  to  lime  endorsed  note*  for 
the  firm,  which  were  paid  by  tin-  firm. 
On  the  dissolution  of  the  partnership, 
the  settlement  of  its  affair*  devolved 
on  O.,  and  in  an  account  subsequently 
presented  by  him  to  II.,  he  claimed 
an  allowance  of  $500  for  R.  for  en- 
dorsing for  the  firm,  and  daiim-d 
that  he  and  II.  had  agreed  to  make 
the  said  allowance  to  U.  There  be- 
ing no  satisfactory  proof  that  the 
$500  had  actually  bwn  paid  l-y  ( >. 
to  R.,  the  court  refuted  lo  allow  it, 
Hulchinion  T.  Onderdonk,  277 
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Vide   COURT  OP  ERRORS   AND   AP- 
PEALS— AGREEMENT  3. 


W. 

WASTE. 

1.  A  husband  had,  during  the  life  of 
his  wife,  sold  timber  standing  on  his 
wife's  land,  in  lota,  to  different  pur- 
chasers.    They  commenced  cutting 
during  the  life  of  the  wife,  and  her 
death  happening  soon  after,  contin- 
ued  cutting    after    her  death.     On 
bill  filed  by  her  infant  heir-at-law, 
the   cutting   was   restrained    by  in- 
junction.  At  the  time  of  the  service 
of  the  injunction,  some    trees  were 
still  standing  on  pome   of  the  lots, 
the  timber  on  which  had  been  sold. 
It  was  referred  to  a  master  to  inquire 
and  report  how  much  of  the  timber 
had  been  cut  after  the  wife's  death, 
•with  a  view  to  the  question  whether 
the  husband  should  account  for  it ; 
and    also    to    inquire     and    report 
whether   the  interest  of   the  infant 
required  that  the  trees  still  standing 
on   the  said   lots  should  be  felled. 
Ware  v.  Ware,  117 

2.  Ordinarily,  account  for  waste  done 
is  only  incidental  to  relief   by  in- 
junction against  further  waste.      Ib. 

3.  If  timber  on  land  of  an  infant  re- 
versioner  is  in  danger  of  decay,  the 
court  may  direct  it  to  be  cut.        Jb. 

Vide  MORTGAGE,  10,  11. 


WATER  EIGHTS. 

Vide  SPECIFIC  PERFORMANCE,  7. 

WILL. 

3.  A  owning  land,  makes  a  will  devis- 
ing it.  The  land  is  afterwards  sole 
on  execution.  An  agreement  is 
then  made  between  the  purchaser 
at  the  sale  on  execution  and  A  that 
the  purchaser,  on  A's  paying  him 
what  he  gave  for  the  property  anc 
interest  on  it,  in  six  months,  wouh 
convey  the  property  to  A.  A  after 
wards  died.  Held  that  the  interesi 
acquired  by  A  in  the  land  under  th< 


said  agreement  did  not  pasa  by  the 
will.     Lanning  v.  Cole,  102 

2.  A  will  as  to  land  speaks  only  as  of 
the   time   of  making  it;  as  to  per- 
sonalty,   it    speaks    as    in    articulo 
mortis.  Jb. 

3.  E.  E.  bequeathed  to  "The  Bridge- 
ton    Trustees    for    Free    Schools" 
$1000,    the   interest   to    be   applied 
annually  for  ages,  as  far  as  may  be 
practicable,  for  the  tuition  of  poor 
children,  without  regard  to  denomi- 
nation or  color,  in  the  elements  of 
English  literature.     There  was  no 
such  body  as  "  The  Bridgeton  Trus- 
tees  for   Free   Schools,"  but   there 
were  in  the  town  of  Bridgeton  trus- 
tees    of    public     schools,    (usually 
called   free  schools,)  as  established 
by    the    statute    respecting   public 
schools.  The  bequest  was  held  good 
as  a  trust  to  be  executed ;  trustees 
were     appointed     by    the     Court. 
McBride  v.  The  Executors  of  Elmer, 

107 

,  H.  C.  bequeathed  to  W.  L.,  since 
deceased,  and  A.  S.  R.  and  to  the 
survivor  of  them,  one-fourth  part  of 
her  personal  estate,  in  trust  to  place 
the  same  at  interest,  and  to  pay  the 
interest  arising  thereon,  yearly,  to 
H.'H.  so  long  as  she  shall  live  ;  and 
also,  in  trust  to  pay  H.  H.  so  much 
of  the  principal  as  she  shall,  from 
time  to  time,  by  writing  under  her 
hand  attested  by  two  credible  wit- 
nesses, require  of  the  said  trustees; 
and  if  she  shall  leave  children  liv- 
ing at  her  death,  or  descendants  of 
such  children,  then  that  what  shall 
remain  undisposed  of  of  the  said 
one-fourth  part,  with  its  accumulated 
interest,  shall  belong  to  and  vest  in 
her  children,  to  be  paid  to  them  at 
21  years  of  age,  respectively  ;  with 
further  provisions  in  case  she  shall 
die  without  leaving  children  or 
descendants  of  children.  H.  II. 
died  without  leaving  any  child  or 
any  descendant  of  any  child,  and 
leaving  a  will,  by  which,  after  giving 
a  number  of  pecuniary  legacies,  she 
gives  the  residue  of  her  estate,  real 
and  personal,  to,  &c.  One  question 
decided  in  the  cause  was  whether 
H.  H.  had  withdrawn  from  the  trust 
any  of  the  fourth  part  bequeathed 
to  her,  in  the  mode  directed  by  the 
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will,  or  by  any  act  which  could  be] 
considered  equivalent  to  it.  Lippin- 
cott  v.  Stokes,  122 

5.  The  executors  of  the  will  of  IT.  II 
having  obtained  possession  of  securi- 
ties belonging  to  the  trust  fund  were 
ordered  to  restore  them  to  the  trus- 
tee, lb. 

8.  The  words  "  accumulated  interest " 
in  the  said  will  were  held  to  apply 
only  to  the  interest  remaining  unpaid 
to  H.  H.  at  her  death'.  lb. 

7.  The  will  first  gave  to  A.  P.  W.  the 
sum  of  $  1 0,000,  and  then  gave  a 
number  of  pecuniary  legacies,  and 
certain  specific  legacies;  then  fol- 
lowed this  clause :  "  My  bank  stock  1 
wish  to  make  a  part  of  A.  P.  W.'s 
legacy,  as  they  will  give  her  less 
trouble  in  collecting."  The 
then  gave  certain  other  specific  lega- 
cies ;  and  gave  all  the  remainder  of 
his  property  to  four  cousins.  Then 
followed  this  clause:. ''I  wish  that 
the  house  I  have  lately  purchased 
of  C.  M.  C.,  valued  at  $4000;  be  a 
part  of  my 'dear  aunt's  (A.  P.  W.'s) 
legacy ;  and  that,  in  the  division  of 
her  portion,  my  Trenton  Bank  (stock) 
be  calculated  at  $40  per  share,  and 
the  Easton  Bank  (stock)  at  $30  per 
share."  The  personal  estate  was  in- 
sufficient to  pay  the  pecuniary  lega- 
cies in  full.  Held,  that  A.  P.  W. 
took  the  house  and  lot  and  the 
bank  stock,  nt  the  valuations 
thereof,  respectively,  given  by  the 
will,  without  being  subject  to  abate- 
ment. White  v.  Executors  of  Olden, 

174 

B.C.  H.  received  a  certificate  for 
pension  for  five  years,  commencing 
from  March  4th,  1836,  at  the  rate 
of  $310  a  year.  E.  C.  C.  acted  for 
her  in  procuring  the  pension ;  but, 
for  reasons  stated,  the  power  of  at- 
torney to  draw  the  pension,  was  given 
to  J.  C. ;  and  J.  C.,  about  the  6lh  of 
March,  1839,  received,  for  the  pen- 
sion money  then  due,  $931.98.  C. 
H.  had  lived  a  number  of  ye.irs  with 
J.  C.,  in  his  family.  On  the  8th  of  { 
March,  1839,  C.  H.  signed  a  receipt  j 
by  which  she  acknowledged  to  have, 
received  from  E.  C.  C.  *931.98,  in 
full  of  her  pension  up  to  March  4lh, 
1839,  obtained  by  him  for  her,  ex-li 


cept  $430  which  she  had  agreed  to 
give  him  for  his  services  in  obtain- 
ing the  pension  for  her  and  paying 
the  expenses.  C.  II.  died  February 
18th,  1841,  having  continued  to  live 
with  J.  C.  until  her  death,  leaving  a 
will,  dated  February  10th,  1841,  by 
which  she  gave  to  her  daughter,  C. 
V.,  "nil  her  property  and  pn- 
sion,  whether  real  or  personal,  and 
also  the  amount  of  her  pen-ion 
which  might  be  due  at  her  death," 
and  appointed  E.  C.  C.  executor  of 
her  will.  Held,  lir.-"t,  under  the  cir- 
cumstances, that  the  $931.93,  re- 
ceived in  March,  1839,  could  not  be 
considered  as  belonging  to  C.  H.  at 
the  date  of  the  will.  Second,  thai 
E.  C.  C.  was  entitled  to  retain  the 
$430 ;  and  that  it  was  not  a  case 
within  the  act  of  congress,  in  refer- 
ence to  agreements  before  pen-join 
are  obtained.  VanderhooJ  v.  C/<iy- 
tun,  192 

9.  A  devise  and  bequest  were  made  to 
"The   Domestic  and    Foreign  Mi  — 
sionary    Society    of  the  Protestant 
Episcopal    Church    in    the   United 
States  of  America."     Such  a  society 
for  the  spread  of  the  gospel  was  or- 
ganized   and   known    by   (lie  above 
stated  name  at  the  date  of  the  will, 
had  its  place  of  business  in  the  city 
of  New  York,  and  its  officers  and 
board  of  directors ;  and  it  was  in- 
corporated  under  ihe  above  stated 
name,  before  the  death  of  the  totOa- 
tor.     Held  good.    Executort  of  Voor- 
ficea  v.  Executors  of  Voorheet,       611 

10.  M.  A.  devised  and  bequeathed  all 


the  rest   and   residue  of  her 

real,  personal  or  mixed,  to  E.  K     \  . 

to  be  by  her  po-ev-ed.  enjoyed    aie! 

occupied,  to  her  and  her  In 
ever;  but  if  she  should  die  without 
heirs  and  intestate,  then  that  all  the 
estate  above   deviled    to  her   hh.-ill 
vest  in  her  brother  Charles  M.  Arm- 
strong and   siMer    Margaret   >ili«r 
and  their  heirs,  to  lie  equally  divid.  d 
between     them,    »haro    and    share 
alike.     Held  that   E.  K.  A.  took  an 
estate  in  feesimple  in  the  Ian 
absolute    pro|K-rty    in    the    p. 
e-lale;     that    the    wordt    "  » 
heirs  and  intestate  "  imply  « 
of  disposition,  nnd  are  inn 
with  and  avoid  the  limitation  over. 
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